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This work is entirely different, both iu arrangement and 
scope, from my Commentary on the Penal Code, which 
it will supersede. ^It is divided into two parts. The first 
contains the Indian Penal Code, with some notes, which 
seemed most suitably placed in connection with the text. 
References are appended to every section which is discussed 
in Part II., so as to enable the reader to hnd at once every¬ 
thing that has been said about it. In Part II. I have 
attempted to offer a methodized view of the Criminal Law 
at present administered in India, so far as it is based on 
the Penal Code, the (Viminal Procedure Code, and the 
Evidence Act. I have not touched upon Local and Speidul 
Acts. I have only dealt with Procedure so far as it affects 
tile actual trial and matters incident thereto. 

It will be observed that I have made a more exiensivc 
use of the decisions of the Civil Ooiuls tlian is usual iu 
works on Criminal Law. This seems to me necessarily to 
loUow from a perccpitiun of the fact that Criminal Law is 
itself only a branch of the general law of the country. 
With the exception of purely statutory oilencfis, nothing 
is a crime whieh has not pruvionsly been a wrong, and in 
most cases, before the accused can be convicted of a crime, 
it is necessary to show that ho has committed an act which 
would be treated as illegal by a Civil Court In Em^land, 
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wlioru knowledge is higlily specialized, and where every 
practitioner has ready access to extensive libraries, it may 
be sudicient to cite decisions of the Criminal Courts. In 
India, where, outside of the Presidency Towns,' law books 
arc unattainable, both Advocates and Judges will, 1 think, 
l-Ki assisted by being supplied with information of a more 
wide and ample character. 

It may, perhaps, be charged against me, that 1 liav(j 
adopted a lino of discussion, which has frequently been 
reprobated by the Judicial Committee—that of attemt)tiug 
to explain the Code by reference to English authorities. 
My chief answer must be that, in doino^ so, I am following 
the example of the Indian Courts, as will be seen in every 
volume of their rej^orts. It is quite certain that whenever 
an appeal is preferred to the High Courts, if any question 
ol law is not covered by Indian authority, it will be dis- 
imssed with reference to English text-books and decisions. 

I have fittein[)ted to supply the local Bar and Bench with 
the authorities by which their proceedings will undoubtedly 
bo tested on appeal. In most cases, however, the objection 
is itselt inapplicabh‘. Thu Penal Code supplies a series 
of clear and definite rules, which are to be found in numbered 
sections, instead of having to be hunted for through a 
library of law books. The application of the rules depends 
upon the ficts of each case, wliich shade away by iiitinite 
degrees from absolute certainty lo the slightest ^us[)icion. 
[n fsufdi cases the recorded exporieuce of centuries ot 
English CiAperts must be of the highest importance. 

I^have to acknowledge, my continual obligation to the 
great works c>I the late »Sir James yteplien, which can never 
ovurlookid by ar^y one who is interested in (h’iminal 
i^aw. I liuvo; also ^-onstantly borrowed from the Code of 
Eugli 1) Ciiiuiiiul Law, drawn up and reported on in J87i). 
first draft of this Code was prepared by Sir James 
under Instruclions from the Govr-rnment. It was 
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introduced as a Bill iu the House of (Commons by the 
xVttorney-General, and was at once referred to a Committee, 
consisting of Lord Blackburn, Lord Justice Lush, Mr. 
.Justice Barry (an eminent Irish judge), and Sir James 
Stephen. By them it was minutely examined, line by line, 
and again issued with their emendations, and with a report, 
which was written by Sir James Stephen. There the ma,ttor 
ended as regards Parliament; but although the draft Code 
will probably never become law, it and the Report upon 
it will remain as an authentic record of what the English 
Criminal Law was believed to be by the greatest criminal 
lawyers of the day. 

As regards matters of Procedure, I have availed myself 
largely ol’ the labours of Messrs. Aguew and Henderson and 
.Mr. Sohoni, in their works on the Criminal Procedure Code, 
and of Mr. Stokes, in his great collection of the Codes of 
India. To them 1 tender my grateful thanks. 


JOHN D. MAYNE. 


1, Office How, 

Temple, 

Alaifj 18U0. 
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PART I. 

THE INDIAN PENAL CODE. 

ACT No. XLV. OF 1860 . 


Passed by the Legislative Council of India. 

(Eeceived the assent of the Governor^General on the 
Gth October, 1860.) 


CHAPTElf I. 

Whereas it is expedieut to provide a General Penal Code 

„ ,, for British India: It is enacted as fol- 

Preamble. , ^ 

lows:— 

1. This Act shall be called The Indian Penal Ood.^, 

Title and extent effect on and from the 1st 

of operation of the day of May, 1861, throughout the wholj of 
Code. the Territories which are or may become 

vested in Her Majesty by the Statute 21 and 22 Victoria,. 
Chapter 106, entitled “ An Act for the better Government 
of India,” except the Settlement of Prince of \\ ales Island^ 
Singapore, and Alalacca. 

Commentary. 

Now extended to that Settlement by Act V. of 1807. 

By vStatnte 23 Viet, c. 17, s. 4, the Governor-General in Council 
is empowered to allot any part of Briti.sh India to such Presidency or 
Lieutenant-Governorship as he may deem expedient. Tho Penal Code, 
by its second section, and the Crinnnal Proceduni Code, by its fifth 
section, are universal in their application to all parts of British India., 
unless and until, in the cose of the districts which are styled “ Scheduled 

i; 



TRIAL OF OFFENCES 


[Chap. 


Districts ” in Act XIY. of 1874, tlie local governrnont to which any such 
district is annexed should, with the previous sanction of the Governor- 
General in Council, declare that they, or either of them, are not in 
force in such district. It will be observed that neither of these Codes 
are referred to in the Law and Local Extent Act XV. of 1874. See, as 
to Perim, Reg. v. Mangul Tekchand, 10 Bom. 258; as to the Laccadive 
Islands, Reg. v. Cheria Koya, 13 Mad. 253. 


2. Every person shall be liable to punishment under this 
Punishment of Code and not otherwise, for every act or 


offences commit¬ 
ted within the said 
'I'erritories. 

May, 1801. 


omission contrary to the provisions thereof, 
of which he shall be guilty within tlie said 
Territories on or after the said 1st day of 


Commentary. 

This date was, by Act VI. of 1861, altered to the 1st day of January, 
1862, and every part of the Code in which the 1st day of May, 1861, is 
mentioned, is to be construed as if the words " the 1st day of January, 
1862,” had been used instead. 

Oifences committed before the 1st of January, 1862, are still punish¬ 
able imder the old regulations. (Emi^ress v. Mulna, 1 All. 599; see 
(‘impress v, Diljour, 2 Cal. 224.) 


3. Any person liable, by any law passed by the Governor- 
General of India in Council, to be tried for 
an offence committed beyond the limits of 
the said Territories, shall be dealt with 
according to the provisions of this Code 
for any act committed beyond the said 
Territories, in the same manner as if such 


Punishment of 
ofiences commit¬ 
ted beyond, but 
which by iaw may 
. * tried within 
thv' Territories. 


act'had been committed within the said Territories. 


4. Every servant of the Queen shall be subject to punish¬ 
ment under this Code for every act oi 
offr^ef omission contmry to the provisious thereof, 

ted by a servant ot which he, whilst in such sei'vice, shall be 
of’the Queen with- guilty ou 01 ’ after the said 1st day of May, 
state! 1861, within the dominions of any Prince 

or State in alliance with the Queen, by 
virtue of any treaty oi engagement Jieretofore entered into 
with the East India Company, or which may have been or 
may lier(.;jtter be made in the name of the Queen by any 
Government of India. 


For^commentary on ss. 2, 3, 4, see Part IL, Chap. II. 
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5. Nothing in this Act is intended to repeal, vary, suspend, 

^ , , or affect any of the provisions of the Statute 

to be affected by 3 and 4 William IV., Chapter 8d, or ot any 
this Act. Act of Parliament passed after that Statute 

in any wise affecting the East India Company, or the said 
Territories, or the Inhabitants thereof, or any of the pro¬ 
visions of any Act for punishing mutiny and desertion of 
Officers and Soldiers in the service of Her Majesty or of the 
East India Company, or of any Act for the Government of 
tlie Indian Navy, or of any special or local law. 

Commentary. 

The words “ special ” and “ local law are defined by ss. 41, 42, of 
Chap. II. 

Although an offence is expressly made punishable by a special or 
local law, it will be also punishable under the Penal Code, if the facts 
come within the definitions of the Code. (Peg. v. Eamachandrappa, 
6 Mad. 249.) Accordingly, the High^Court of Madras held that a 
prisoner might be punished, under s. 465, for making a false declaration 
under s. 5 of Act X. of 1841 (6hip Kegister), though a specified penalty 
is provided by s. 23 of that Acu (Rulings of 1865 on s, 5.) Xo such 
prosecution is admissible, if it appears upon the whole frame of the 
special act that it was intended to be complete in itself, and to be 
enforced only by the penalties created by it. (Oliandi Pershad 
V. Abdur Ealmiar!, 21 Cal. 131, at p. 138.) The Court of Session has 
jurisdiction to hear appeals on sentencos passed by a Magistrate 
under such special and local laws (Rulings of aMad. H. 0. 1865, 
on s. 409 of Or. P. C. Act XXV. of 1861); and conversely, it is no 
reason for quashing a couviction under a special law, for instance, 
under s. 29 of Act V. of 1861 (General Police), that the facts would 
constitute au offence punishable under the Penal Code. (Kasiinnddin, 
in re, 4 V/ym. Cr. 17, S.C. 8 Suth. Cr. 55.) But, of course, a person 
cannot be punished under both the Penal Code and a special law toi 
the same offence, (heg. v. Hussun Ali, 5 X.\\ .P. 49.) 


CHArTEli 11. 


GENERAL EXPLANATION^. 


6. Throughout this Cod© every defiuitioa of ^ offence, 
r every iieual pr<’vision, and every illustration 

Code to be under- of every such dehnition or penal piovision, 
.‘-tood subject to shall be understood subject to the ©xcep- 
exceptions. contained in the OhapttT entitled 


^‘General Exceptions,'* though those exceptions arc not 
repeated in such deiinition, penal i)rovi8ion, or iliustration. 




DEFINITION OF TEEMS USED. 



[Chap. 


II. 


Illustrations. 

(a) The sections in this Code, which contain definitions of offences, 
do not express that a child under seven years of age cannot commit 
such offences; but the definitions are to be understood subject to the 
general exception -which provides that nothing shall be an offence 
-which is done by a child under seven years of age. 

(h) A, a Police Officer without warrant, apprehends Z, who has 
committed murder. Here A is not guilty of the offence of wrongful 
confinement, for he was bound by law to apprehend Z, and therefore 
the case falls within the general exception which provides that 
nothing is an offence which is done by a person who is bound bv law 

4.^ ,* 4 . » X ^ 

7. Every expression which is explained 
in any part of this Code, is used in every 
part of this Code in conformity with this 
explanation. 

8. The pronoun “ he ” and its derivatives 
are usdd of any person, whether male or 
female. 


Expression once 
explained is used 
in the same sense 
throughout the 
Code. 


Gender. 


9. Unless the contrary appears from the context, ^vords 
Number importing the singular number include the 

plural number, and words importing the 
plural number include the singular number. 


“Man.” 

“ Woman.” 


11. The 

“ Person.” 


10. The word man ” denotes a male 
human being of any age : the word woman” 
denotes a female human being of any age. 

word person ” includes any Company or 
Association or body of persons, whether 
incorporated or not. 


“ Public.” 

13. The 

“Queen.” 


12. The word public” includes any class 
of the public or any community. 

word Queen ” denotes the sovereign for 
the time being of the United Kingdom of 
Great Britain and Ireland. 


1*1. The words servant of the Queen ” denote all otiicers 

“Servant of the Continued,appointed,or employed 

Queen.” India by or under the authority of the 

ii\r Statute 21 and 22 Victoria, Chapter 

entitled ‘An Act for the better Government of India,” 
or ^y 01 under the authority of the Government of India or 
any Government. 
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7-19.] DEFINITION OF TERMS ESED, 

See as to Government,’’ post, f* 17. 



15, The words ‘^British India” denote the Territories 
British India.” ^vhich are or may become vested in Her 
Majesty by tlie said Statute 21 and 22 
\ ictoria, Chapter 106, entitled “ An Act for the better 
Government of India,” except the Settlement of Prince of 
Wales Island, Singapore, and Malacca. 


16. The words “Government of India” denote the 
“Government of ^ovemor-General of India in Council, ov 
India.” during the absence of the Governor-General 

of India from his Council, the President in 
Council, or the Governor-General of India alone as regards 
the powers wJiich may be lawfully exercised by them or 
him respectively. 


17. The wor 

“ Gorernmeut.” 

British India. 


d “ Government ” denotes the person or 
persons authorized by law to administer 
Executive Government in any part of 


18. The word “ Presidency ” denotes the 
“Presidency.” Territories subject to the Government of a 
Presidency. 

19. The word “Judge” denotes not only every person 
“Judge.” officially designated as a Judge, but 

also every person who is empowered by law* 

^ give, in any legal proceeding, civil or criminal, a definitive ^ 
judgment, or a judgment which, if not appealed against, 
would be definitive, or a judgment which, if confirmed by 
some other authority, would be definitive, or who is one of a 
body of persons, which body of persons is empowered by law 
to give such a judgment. 


Illustrationt}* 

(a) A Collector exercising urisdiction in a suit under Act X. of 
1859, is a Judge. 

(b) A Magistrate exercising jurisdiction in respect of a charge on 
which he has powrer to sentence to fine or imprisonment^ with or 
without appeal, is a Judge. 

(c) A Member of a Pnnehayet which has power, under RegulatioJi 
VII. of 1816 of the Madras Code, to try and determine suits, i.^’ a 
Judge. 

(d) A I^Iagistrate exercising juri.^dictiou in resiiect of a charge on 
which he has power only to commit for trial to another Court, is not a 
Judge. 
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Commentary. 

Regulation VII. of 1816, it may be as well to mention, is repealed by 
Act III. of 1873 (Civil Courts). 


20. The words ''Court of Justicedenote a Judge who 
is empowered by law to act judicially alone, 
“Court of Jus- ^ body of Judges which is empowered by 
law to act judicially as a body, when such 
Judge or body of Judges is acting judicially. 


‘ Illustration. 

A Pnncliayet acting under Regulation VII. of 1816 of the Madras 
Code, having power to try and determine suits, is a Court of .Justice- 

See note above. 


21. The words " public servant ” denote a person falling' 
. under any of the descriptions hereinafter 
‘ I ubiicsenant. foUowiiig, numelv :— 


First .—Every Covenanted Servant of the Queen; 

Second .—Every Commissioned Officer in the Military or 
Naval Forces of the Queen while serving under the Govern¬ 
ment of India, or any Government; 


Third. —Every Jiidge; 

Fourth.—Eyery Officer of a Court of Justice whose duty 
it is, as such Officer, to investigate or report on any matter 
of law or fact, or to make, authenticate, or keep any docu¬ 
ment, or to take charge or dispose of any [)roperty, or to 
execute any judicial process, or to administer any oath, oi 
to interpret, or to preserve order in the Court, and every 
person specially authorized by a Court ol Justice to perform 
any of such duties ; 

Fifth .—Every Juryman, Assessor, or Member of a 
Punchayet assisting a Court of Justice or public servant; 

Sixth .—Every Arbitrator or other person to whom any 
cause or matter has been referred for decision or report by 
any Court of Justice, or by any other competent public 
authority ; 

Seventh .—Every person who holds any office by virtue ol 
which he is empowered to place or keep any person in 
confinement; 
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Eighth —Every Officer of Government whose duty it is, 
as such Officer, to prevent offences, to give information of 
offences, to bring offenders to Justice, or to protect the 
public health, safety, or convenience ; 


Commentary. 

A person appointed by the Government-Solicitor, under the authority 
of the .Governor-General in Council, to prosecute in the Calcutta 
Police Courts, is a public servant within this section. (Empress v, Butto* 
Kristo, 3 Cal. 497.) 

A Coroner is a public servant; Act IV. of 1871, s. 5. 

Ninth .—Every Officer whose duty it is, as such Officer, 
to take, receive, keep, or expend any property on behalf of 
Government, or to make any survey, assessment, or contract 
on behalf of Government, or to execute any revenue process, 
or to investigate, or to report on any matter affecting the 
pecuniary interests of Government, or to make, authenticate, 
or keep any document relating to the pecuniary interests 
of Government, or to prevent the infraction of any law for 
the protection of the pecuniary interests of Government, 
and every Officer in the service or pay of Government, or 
remunerated by fees or commission for the performance of 
any public duty; 

Commentary. 

For instance, a supernumerary peon of the Collector’s Court, who- 
. received no fixed pay, but was remunerated by fees when employed to 
serve any proces.s. (Reg. r. Ram Krishna, 7 B.L.R. 446; S.C. 16 Suth. 
Cr. 27.) 

^ The word “ officer ” in this clause means a pei'sou who represents 
Government, either directly, or as an auxiliary to such direct repre¬ 
sentative. A pci’son who receives property or reveuuo on his own 
account, os, for instance, the lessee of a village, is not an officer of 
Government, although he is bound to keep accounts, and to give over 
a share to Government. (Reg. Raraajirav, 12 Bom. H. C. 4.) Nor 
is a clerk in a bank, w'hich carries on the treasury business, a i)ublic 
servant, as any money which he receives is received on behalf of the 
bank. (Modiin Mohiiu, In re, 4 Cal. 376.) 

Tenth .—Every Officer whose duty it is, as such Officer, 
to take, receive, keep, or expend any property, to make any 
survey or assessment, or to levy any rate or tax for any 
secular common purpose of any village, town, or district, or 
to make, autheniictite, or kee|> any document for the ascer¬ 
taining of the rights of the people of any village, town, or 
district. 
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Illustration. 

A Municipal Coimnissioner is a public servant. 

Commentary. 

So is an Engineer wbo receives and pays to Sre! 

.mough ho L. »t th. .J “ 

/T> ” A voTT-i 7 Aforl 17 ^ ^or is a labourer or menial servanti w 

i'SCKoVo'woof i .ec.- ?| «>e f“■ 

for instance, a carter. (Eeg. v. Eachimuttu, 7 Mad. 18.) 

Explanation l.-Persons falling uncler Pf. 
descriptions are public servants, whether appoi y 

Oovernment or not. 

Explanation 2.-Wlierever the words “public seiwant’’ 
occurfthey shall be understood of every person who is in 
actual posLssion of tlie situation of ^vanyvliat- 

ever legal defect there may be in his right to hold that 

situation. 

Commentary. 

Any person, whether receiving Pay f "obwho chwses ^ ^ ipwu 

liimself duties and responsiHlities belonging to the powtm 

public sei-vant, and performs those duties and accepte those respons 
hilities.and is recognized as tilling the P^f P,f Afiahad High 

must be regarded as one. This was so hold by th ,,„i„Titppr in 
Court, in the case of a person who had been acting as a volunteei 
the Tahsildar’s office. (Reg. v. Parmeshar, b All. -ui.; 

22. The words “ movable property ” are intended to 

“Movable pro- include corporeal Arttaclied 

pnrty.” criiitiou, except land and things attache 1 

to the earth, or permanently fastened to anything which is 

attached to tlie earth. 

ul gain” is gain hy unlawful means ol 
property to which the person gaining is not 

legally entitled. , ^ , p 

loss’^ is the loss by unlawful means ol 
property to which the person losing it is 
legally entitled. 

A person is said to gain wrongfully when such person 

Wrongful gain” retains wrongfully, as well fAis 

incimiea wrongful person acquires wrongiuJly. A person 

" • j. _ 1 . ,11 v-iT IV 


23. “Wrongful 

■“ W^rongful gain.** 

“ Wrongful 
“ Wrongful loss. 


inclmlea wrongtui perSOn acquires -- 

rotfiition of pro- j^g^ wrongfully when such peraon is 

jierty. ° 
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For commentary on s. 23, see Part II., ss. 4S9, 490. 


.§L 


24. Whoever does, anything with the intention of causing 
“Dishonestly.” wrongful gain to one person, or wrongful 
loss to another person, is said to do that 
thing dishonestly.’* 


25. A person is said to do a thing fraudulently/* if he 

“Fraudulently.” thing with intent to defraud, but 

not otherwise. 


For cominentary 
Fraudulently."' 


on 


ss. 24, 25, see Index; ''Dishonestly,” 


“Reruion to be- \ person is Said to have ‘‘reason to 

here.” believe ” a thing, if he had sufficient cause 

to believe that thing, but not otherwise. 

Property in pos- o pOSSeSSioU 

session of wife, ^ person s Wile, clerk, or servant, on 
<?lerk, or servant.* accouiit of that person, it is in that person’s 
possession within the meaning of this Code. 

Explanation,— A. person employed temporarily, or on a 
particular occasion, in the capacity of a clerk or servant, 
IS a clerk or servant within the meaning of this section. 

28. A person is said to “ counterfeit ” who causes one 

“Counterfeit.” thing to resemble another thing, intending 

. l>y Jideans of that resemblance to practise ^ 

deception, or knowing it to be likely that deception will 
thereby be practised. 

Explanation 1.—It is not essential to counterfeiting that 
the imitation should be exact. 

Explanation 2.—When a person causes one ihiug to 
resemble another, and the resemblance is such that a person 
might be deceived thereby, it shall be presumed, until the 
^ntrary is proved, that the person so causing the one thing 
to resemble the other thing intended by means of that 
resemblance to practise deception or know it to be likely 

1 ooA would thereby be practised. (Act I. of 

1889, s. 9.) 
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29 . The word “ document ” denotes any matter expressed 
“Document’^ described upon any substance by means- 

ocuraen . letters, figures, or marks, or by more 

than one of those means, intended to be used, or which may 
be used, as evidence of that matter. 

See Part II., s. 577. 


Explanation 1.—It is immaterial by what means, or upon 
what substance, the letters, figures, or marks are formed, or 
whether the evidence is intended for, or may be used in,, 
a Court of Justice, or not. 

Illustrations. 

A writing expressing the terms of a contract, which may bo used as 
evidence of the contract, is a document. 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan which is intended to bo used, or which may be used 
as evidence, is a document. 

A writing containing directions or instructions is a document. 

Explanation 2.—Whatever is expressed by means of 
letters, figures, or marks as explained by mercantile or other 
usage, shall be deemed to be expressed by such letters, 
figures, or marks within the meaning of this section, although 
the same may not be actually expressed. 


Illustration, 

A writes his name on the back of a Bill of Exchange payable to lu's 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. The endorsement 
is a document, and must be construed in the same manner as if the 
words “ pvay to the holder,^* or words to that effect, had been written 
over the signature. 

30. The w'ords “valuable security” denote a document 
which is, or purports to be, a document 

“ Valuable se- whereby any legal right is created, extended,. 

transferred, restricted, extinguished, or 
released, or whereby any person acknowledges that he lies- 
under legal liability, or has not a certain legal right. 

niustraiion. 

A writes his name on the back of a Bill of Exchange. As the effect 
of this endorsement is to transfer the right to the Bill to any pe^on 
who may become the lawful liolder of it, the endorsement is a 
“ valuable security.” 
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Commentary. 

A settlement of account in writing, though unsigned and containing 
no promise to pay, has been hold to bo a ‘^valuable security’^ as being 
^ evidence of an obligation. (Ex parte Kapalavaya, 2 Mad. H. C. 247.) 
A Sunnud conferring a title of dignity is not a valuable security. (Jaii 
Mahomed i\ Empress, 10 Cal. 584.) 


“A Will’' words “a Will” denote any 

testamentary document. 

32. In every part of this Code, except where a contrary 
Words referring intention appears from the context, words 

to acts include ii- wliich refer to acts done extend also to- 
legal oraisilous, illegal omissions. 

33. The word “act” denotes as well a series of acts as 

single act: the word “omission” denotes 
“Omission.” ^ scries of ouiissions as a single 

omission. 


34. When a criminal act is done by several persons, in 
furtherance of the common intention of all,, 
each of such persons is liable for that act 
the same manner as if the act were 
(Act XXVIL of 1870, 


Each of several 
persons liable for 
an act done by all 
in like manner as 
if done by him 
alone. 


m 


done by him alone, 
s. 1.) 


For commentary on s. 34, see Part II., ss. 230, 231. 

35. Wlienever an act, which is criminal only by reason 
of its being done with a criminal knowledge 
acUs“imiul’linteution is done by several persons, 
reason of its being ot Slich perSOUS who jolUS 111 the act 

done with a crimi- with such knowledge 01’ intention, is liable 

rnten^tiom^^^“^ same manner as if the 

act were done by him alone with that 
knowledge or intention. 


For commentary on s. 35, see Part IL, s. 232, 

36. Wherever tln^ causing a certain elfect, or an attempt 
EUect . lused oause that eifeot, by an act or by an 
partly by act and omissiou, is ail offence, it is to bo under- 
paitiy ly omis- stood that tliG causiog of that effect partly 
^ b} an act and partly bv an omission is 
the same offenee. 
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Illustration, 


A intentionally causes Z’s death, partly by illegally omitting to give 
Z food, and partly by beating Z. A has committed murder. 


37. When an offence is committed by means of several 
acts, whoever intentionally co-operates in 
doingXe^^oTseve^ thiG commission of that offence by doing any 
rai acts constitut- one of those acts, either singly or jointly 
ing an ofiencc. with any Other per.son, commits that ofience. 


lilmirations, 

(a) A and B agree to murder Z by, severally and at different times, 
giving him small doses of j)oison. A and B administer the poison 
according to the agreement, with intent to murder Z. Z dies from the 
effects of the several doses of poi^^on so administered to him. Here A 
and B intentionally co-operate in the commission of murder, and as 
each of them does an act ^by which the death is caused, they are both 
guilty of the offence, though their acts are separate. 

(h) A and B are joint jailors, and as such have charge of Z, a 
prisoner, alternately for six hours at a time. A and B, intending to 
cause Z's death, knowingly co-operate in causing that effect by illegally 
omitting, each during the time of his attendance, to furnish Z with 
Ibod supplied to them for that purpose. Z dies of hunger. Both A 
and B are guilty of the murder of Z. 

(c) A, a jailor, has the charge of Z, a prisoner. A, intending to 
cause Z’s death, illegally omits to supply Z with food, in consequence 
of which Z is much re^luced in strength, but the starvation is not 
sufScient to cause his death. A is dismissed from his office, ^ 
succeeds him. B, without collusion or co-operation with A, illegally 
omits to Biipjdy Z with footl, knowing that he is likely thereby to 
cause Z’s death. Z dies of hunger. B is guilty of murder; but as A 
<lid not co-operate with B, A is guilty only of an attempt to commit 
murder. 

For commentary on ss. 87, 38, see Part II., s. 229. 


Several jiersons 
engaged in the 
commission of a 
criminal act may 
be guilty of dil- 
lerent ofuncefl. 


38. Where several persons are engaged 
or concerned in the commission a 
criminal act, they may be guilty of difierent 
offences by means of that act. 


llhfst ration. 

A attacks Z under such circumstances of grave provocation, that 
h-is killing of Z would be only culpable homicide not amounting to 
jnurder. B, liaving ill-will towards Z, and intending to kill hirn, and 
not having been subject to the provocation, assists A in killing Z. 
IJere, though A and B arc Ijoth engaged in causing Z’s deaUi, B is 
guilty of murder, .“.lul A is guilty only of culpable homicide. 
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39. A person is said to cause an efiect ‘Voluntarily,” 

when he causes it by means whereby he 
“Voluntarily.’^ intended to cause it, or by means, which, 
at the time of employing those means, he knew, or had 
reason to believe, to be likely to cause it. 

Illustration, 

A sets fire, by night, to an inhabited house in a large town, for the 
pui-pose of facilitating a robbery, and thus causes the death of a 
person. Here, A may not have intended to cause death, and may even 
bo sorry tliat death has been caused by this act; yet if he knew that 
ho was likely to cause death, ho has caused death voluntarily. 

For commentary on s. 39, see Part II., s. 221. 

40. Except in the chapter and sections mentioned in 

clauses two and three of this section, the 
Offence.” ofience ” denotes a thing made punish¬ 

able by this Code. 

In Chapter IV. and in tlie following sections, namely, 
sections 64, 65, 66, 67 (Act X. of 1886), 71 (Act VIII. of 
1882), 109, 110, 112, 114, 115, 116, 117, 187,194, 195, 203, 
211, 213, 214, 221, 222, 223, 224, 225, 327, 328, 329, 330, 
331, 347, 348, 388,389 and 445, the word “ offe ice ” denotes 
a thing punishable under this Code, or under any special or 
local law as hereinafter defined: 

And in sections 141, 176, 177, 201, 202, 212, 216 and 
441, the word “offence” has the same meaning when the 
thing punishable under the special or local law is punishable 
under such law with imprisonment for a term of si^x inonths^ 
or upwards, whether with or without fine. (Act XXVII. of 
1870, s. 2.) 


Commentary. 

The word “ offence ” does not extend to acts punishable by English 
law. See jmt, note to s. 221; and as to abetment of such offences^, see 
uote to s. 109. Nor to cases w’hich aiitliorize an arrest under s. 55 of 
the Crim. P. C. of 1882. (Empress v, Kandhaia, 7 All. 67.) 

41. A “ special law ” is a law applicable 

“Special law.” ^ particular subject. 

42. A “ local law ” is a law applicable 

“ Local law.” particular part of British India. 
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43 The word “ illegal ” is applicable to every thing 

“llleeal” which is an offence, or which is i.)rohibited 

“ Legally bound bv law, Or which fumishes ground for a 

to do.” ci'vJi action: and a person is said to be 

“legally bound to do ” whatever it is illegal in him to omit. 

44 The word “ injury ” denotes any harm whatever 
illegally caused to any person, in body, 
mind, reputation, or property. 

45. The word “life” denotes the life of a human being, 
unless the contrary appear from the 

“ Life.” 


“ Injury.*' 


context. 
46. The word “death 

** Death.” 


, _ denotes the death of a human 

being, unless the contrary appear from the 
context. 


“ Animal.” 


47. The word “ animal ” denotes any living 
creature, other than a human being. 

48. The word “ vessel ” denotes anything made for the 
conveyance by water of human beings, or 

•“Vessel.” 


of property. 

49. Wherever the word “ year ” or the word “ month ” is 

used, it is to be understood that the year 
rear.” ' - • ' ’ ' -- 


“ Month.” 


or the month is to be reckoned according 
to the British Calendar. 


60. The word “ section ” denotes one of those portions 
„ of a chapter of this Code which are dis- 
" tinguished by prefixed numeral figures. 

51. The word "^oath’’ includes a solemn alBSrmation 
, „ substituted by law for an oath, and any 

^ declaration required or authorized by law 

to be made before a publi<? servant, or to be used for the 
purpose of proof, whi! ’ jr in a Court of Justice or not. 


>ee Indian Oaths Act, X. of 1873. 

'i2. Nothing is said to be done or believed in good 
“Good faith” faith/’ which is done or believed without 


due care and attention. 


See as to “ good faith," Bhawoo Jivaji v, Miilji Byal, 12 Bom. 377; 
and Part JI., s. G54. 
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CPIAPTEli III. 

OF PUNISHMENTS. 

“ Punishment.” limeuts to which offenders are 

Jiable under the provisions of this Code are : 

First. —Death. 

Secondly. —Transjiortation. 

Thirdly. —Penal servitude. 

Imprisonment, which is of two descriptions, 

namely:— 

(1) Eigorous, that is, with hard labour. 

(2) Simple. 

Fifthly. —Forfeiture of property. 

Sixthly. —Fine. 

Seventhly. —Whipping (Act VI. of 1864, s. 1). 

54. In every case in which sentence of death shall have 

Commutation of passed, the Government of India, or 

€enteuce of death. Government of the place within which 

the offender shall have been sentenced, may, 
without the consent of the offender, commute the punish¬ 
ment for any other punishment provided by this Code. 

55. In every case in which sentence of transportation for 
Commutation of hfc shall havo bceu passed, the Government 

sentence of trans- of India, or the Government of the place 
roitution for life. -vYitliin which the offender shall have been 
sentenced, may, without the consent of the offender, commute 
the punishment for imprisonment of either description for 
a term not exceeding fourteen years. 

Commentary. 

^ When any person has been . catcnccd to punishment for an offence, tho 
^ovemor-Geiieral in Council, or the Ijocal Governmoat {anfe^ s. 17), may, at 
iiny limes without conditions, or ui>on any (xniditions which the person 
sentenced accepts, suspend the execution of his seuteuce, or remit tho whole 
any part of the punishment lo which he hu9 been sentenced.” (Or. V. 0., 
dOl ; Act X. of ISSO, s. 11, cl. 1.) Or may, ** without the conseut of the 
person soutencct^ commute any one of the ioiiowiu^' seiitencoB for any otlior 
mentioned after it; death, transportation ; penal servitude, i;igorou8 imprison¬ 
ment for a term not exceeding that to which he might Jmve been seniencod • 
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III. 


simple imprisonment for a like term, fine.” (Cr. P. C., s. 402.) As to the 
effect of a breach of any condition on which a sentence was suspended or 
remitted, see Act X. of 1880, s. 11, cl. 2. 


56. Whenever any person being a European or American 
Euro cans and convictecl of an offence punishable under 

Americans to be this Code with transportation, the Court 
sentenced to penal shall Sentence the offender to penal servi- 
servitude instead instead of transportation, according 

of transportation. ^ ^ , I r-io-r ° 

to tlie provisions ot Act XXLV. oi Iboo : 
(The Penal Servitude Act.) 

Provided that where a European or American offender 
would, but for such act, be liable to be sentenced or ordered 
to be transported for a term exceeding ten years, but not 
for life, he shall be liable to be sentenced or ordered to be 
kept in penal servitude for such term exceeding six years 
as to the Court seems lit, but not for life. (Act XXVII. of 
1870, 8. 3.) 

57. In calculating fractions of terms of punishment, trans- 

Fractions of for life shall be reckoned as 

terms of punish- equivalent to transportation for twenty 
ment. years. 

58. In every case in which a sentence of transportation 
Ofienders sen- passed, the offender, until he is trans- 

tenced° to trans- ported, shall be dealt with in the same 
portatiou how to manner as if Sentenced to rigorous imprisoii- 
be dealt with un- eat, and shall be held to have been under- 
going his sentence of transportation during 
the term of his imprisonment. 


Commentary. 

The place, or places, of transportation, are to bo appointed by the 
Governor-General, and directions for the removal of each convict are 
to be given by the Local Government, unless in the case of a person 
already undergoing a previous sentence of transportation, Act IX. of 
1882 (Prisoners Act Amendment). The place of transportation is not 
to be specified by the Court passing the sentence. (Gr. P. 0., s. 868.) 

59. In every case in which an offender is punishable with 
imprisonment for a term of seven years or 
tram? upward.s, it shall be competent to the Court 

b^rward^Tiuad sentences such offender, instead of 

of imprisonment. awarding sentence of imprisonment, to 
sentence the offender to transportation for 
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a term not less tlian seven years, and not exceeding the 
term for which, by this Code, such offender is liable to 
imprisonment. 


Commentary. 

This section can only be applied where the partioilar offence for 
winch the prisoner is transported is punishable with imprisonment 
lor seven years or upwards. It is not competent to a Judge, where a 
prisoner is convicted of several offences, each punishable with a shorter 
term of imprisonment, but conjointly exceeding seven years, to add all 
the periods together, and then commute into transportation. I'Ken- 
«. Prem Chund Suth. Sp. Cr. 35; .see also Reg. v. Mootkee, 2 Suth. 
Cr. 1; Reg. V. bhonaullah, 5 Suth. Cr. 44.) Where a prisoner is con¬ 
victed at the same time of two offences, for each of which seven yeai-s’ 
imprisonment may bo awarded, a sentence of ten years’ transportation 
—VIZ. seven years for one offence and three years for the other—would 
bo 1 egal No shorter period of transiwrtatiou than seven ye.ars can 
be allotted for any offence. (Reg. r. Gour Chauder Roy, 8 Suth Cr 2 ) 
A or can the transportation awardeil under this section exceed the 
imprisonment for which the prisoner might have been sentenced, oven 
tliough It would have been open to the Judge to award a longer 
period of transportation under the section appropriate to the crime, 
iherefore, where the particular crime is punishable bv transportation 
tor life, or ten years’ imjirisonment, if the Judge does not wish to inflict 
the extreme penalty, he cannot give more than ten vears’ trans- 
portation (Reg. Kughoo Suth. Sp. Cr. 30; Keg. e. keifa Singh, 
o Suth. Cr. lb; Reg. v. .^leriain, 1 B.L.R.A. Cr. 5, S.C. 10 Suth. 
Lr. lO.) 


“ Tlie (xwrect mode of proeooding is to sentcnco the offender to transporta¬ 
tion, mentioning at tho same time that under s. 59 of the l\mal Code such 
transportation is awarded instead of imprisonment, aimple or ri‘’-orons as tin- 
may be.'' (2 Wym. Giro. 19.) o , » luu 


AVhero an ofTence is punishablo witli imjnusonment for a long'll*- 
period than seven years and with line, tho Court cannot sentence to- 
transportation and line, and to fnrtlier transjvorhition in default of 
line. Tho transportation is only authorized under s. 59, in li('ii of 
imprisonment as a substantive punishment. Accortliiii^ly, wlioro a 
Cuurt had sentcncod a prisoner to nine years'transportation and a fine 
of Ks. 300, and in default of 23ayn]ont to further transpiuiation fnr 
tliree years, the ^Madras ILigh Court directed the Judge to pass a 
revised sentence as to the juiuishment to bo inflicted in default of 
payment. (Kunhussa n. the Queen, 5 Mad, 28.) Qiuvre: wlrit sentence 
could he pass? 


Tho power given l>y s. 59 can be exercised by any oflii^er who is 
authorized to inflict a punishmont aijt'>U!itjng to seven ycar.s' imprison- 
mont. J3ut a Magistiatc, who can on) v imprison for two years, cannot 
transport, although tlm oflbnce which ho is trying is puuisliable with 
inipriscumcnt for a term of upwards uf seven years' imprisonment, 
(lioodhova, ill re, 9 Siitli. Cr. C.) 


c 
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60. In every case in which an offender is punishable with 
imprisonment which may be of either de- 
(in ^cert^hi'^clses scription, it shall be competent to the Court 
of imprisonment) which sentences such offender, to direct in 
wholly or partly sentence that such imprisonment shall 

r. gorousor«mple. rigoroui>, or that such imprison- 

ment shall be wholly simple, or that any part of such 
imprisonment shall be rigorous and the rest simple. 

Commentary. 

Offenders under the age of sixteen years, when sentenced to tranS' 
portation or imprisonment for any offence may, by order of the Court 
which has sentenced them, or of a Magistrate after sentence, be com¬ 
mitted to a reformatory, instead of to the criminal gaol. (Act V. of 
1876, ss. 7-9. Reformatory Scliools Act.) 

The period of imprisonment under the sentence of a Criminal Court 
as to be calculated from < the date on which such sentence was passed. 
The period during which a sentence may be suspended, pending 
appeal, is not to be reckoned in calculating the term of imprisonment, 
if the appeal be rejected. (Sudder Court Rules, 28th April, 1862.) 

The law takes no notice of fractions of a day; and therefore a 
sentence of imprisonment given, suppose, on the 25th of October, counts 
from the beginning of that day, that is from midnight of the 21th. 
A calendar month expires at midnight of the day in the next mouth 
numerically correspondiug to that day from which it counts as having 
commenced. If there is no such day, then on the last day of the 
month. For instance, one month’s imprisonment given on the 28th of 
February would expire at midnight on the 27th of March. A sentence 
given on the 31st of October would expire at midnight on the 30th of 
November. But if it had been given on the 31st of January, it would 
expire on the 28th of February. Thus the prisoner sentenced to a 
calendar month’s imprisonment will never he imprisoned for a greater 
number of days than thero are in the month in which he was sen¬ 
tenced, and may be imprisoned a lesser number of days. ^ The same 
rule applies in any greater number of months. (Migotti v, Colveil, 
4 G.P.I). 233.) 

A sentence of imprisonment ought to commence from the time when 
sentence is passed, unless there is some lawful reason for ordering it 
to commence at some future period. Except as in the cases provided 
for by ss. 46, 47, 48 (now ss. 35, 396, 397) of the Criminal Procedure 
Code, a Magistrate cannot authorize a sentence passed by him to take 
place at some future date; nor, except as provided by s. 421 (now 

s. 426) of the same Code, can a sentence, which is to take place imme¬ 
diately, be suspended. (Krishnanand, in re^ 3 B.L.R.A. Or. 50; S.C. 
12 Suth. Cr. 47; Suh Nomine Kishen {Sounder.) 

“ When any person is or has been sentenced to imprisonment by any Court, 
the Local Government or (subject to its order and imdcT its control) the 
Inspector-General of Jails may order his removal during the period pre- 
tooribed for his imprisonment, from the jail or place in which he is confined 
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to aoy other jail or place of imprisonment Tvithin the territories subject to 
the same Local Government.” (Act Y. of 1871, s. 30. Prisoners.) 


The power given by this section must be strictly observed; and, 
therefore, if the order of removal is made by any other authority than 
the Local Government or the Inspector-(>eneral of Jails, or if the 
prisoner is removed to any prison beyond the jurisdiction of the same 
Local Government, his detention will be illegal, and he will be entitled 
to his release. The subject was a good deal discussed in a case under 
the Mutiny Act, 20 Viet. c. 13. Under s. 40, the keeper of any prison 
is authorized to leeep any military offender, on the delivery of an order 
in writing to him from the'Officer Commanding the Eegiment to which 
the offender belongs. Under s. 41, the officer who commands the 
district is authorized, by an order in writing, to direct the removal of 
any prisoner under sentence of a Court Martial, to be delivered over 
into military custody for the purpose of being removed to some other 
prison, or place, there to undergo the remainder of his sentence. 
Lieut. Allen was sentenced to four years’ imprisonment, and con¬ 
signed to custody in the Agra Fort. Afterwards the Officer Com¬ 
manding the District directed that he should be removed to England 
to undergo the remainder of his sentence, but the order specified no 
place of custody. On his arrival in England he was placed in several 
prisons, and ultimately confined in the Queen’s Prison, under an order 
from the Commander-in-Chief of the Forces. It was held that the 
keeper of the Queen’s Prison had no authority to detain him, since 
there was no order for his custody in that prison either under s. 40 or 
41. (In re, Allen, 30 L.J.Q.B. 38; Eeg. f. Mount, L.K. 6 P.C. 305.) 

The order made under Act V. of 1871, s. 30, should, I conceive, 
specify the place to which the removal is ordered. 

61. In every case in which a person is convicted of an 
offence for which he is liable to forfeiture 

Sentence for- pi-opertv, the offender shall be 

incapable ot acquiring any property, except 
for the benefit of Government, until he shall have under¬ 
gone the punishment awarded, or the punishment to which 
it shall have been commuted, or until he shall have been 
pardoned. 

Illustration. 

A being convicted of waging v ar against the Government of India, 
is liable to forfeiture of all his property. After the seutence, and 
whilst the same is in force, A’s father dies, leaving an estate which, 
but for tho forfeiture, would become the property of A. The estate 
becomes the property of Government. 

Commentary. 

The effect of this section is to combine, for the benefit of tho 
‘Crown the English doctrines of forfeiture and escheat. Forfeiture 
•only took place in reference to property vested in the criminal at tho 
time. 
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“ But the law of esclieat pursued the matter still further. For the bloo(l 
of tlie tenant being utterly corrupted and extinguished, it followed, not only 
that all that he then had should esclieat from him, but also that he should 
bo incapable of inheriting anything for the future. This may farther illus¬ 
trate the distinction between forfeiture and escheat. If, therefore, a father 
were seized in fee, and the son committed treason and was attainted, and 
then the father died, here the land would escheat to the lord; because the 
son, by the corniption of his blood, was incapable to be heir, and there could 
bo no other heir during his life ; but nothing would be forfeited to the king, 
for the son never had any interest in the lands to forfeit,” (1 Steph, Com. 
•118.) 


Under the above section the son would have taken the lands, but 
only for a second of time, in order to pass them on to the Crown. 

It may be necessary to observe that a party who labours under 
forfeiture, stands in the way of the descent of property to others just 
as if he were not subject to any such incapacity. 

And, therefore, according to English law, the attainder of an elder 
son would intercept the rights of a younger son, and of all other 
collateral relations, who could only take after him. If, therefore, lie 
could not take for himself, and they could not take in consequence of 
his blocking up the way, the estate necessarily escheated. (1 Steph. 
Com. 420.) But it may well be questioned whether this would be tbo 
case with Hindus viiuler Mitakshara law, where the sons take, not after,, 
but along with, the father, as his co-beirs. It is to be observed, too, 
that forfeiture under the Code has not the effect of corrupting the 
blood and extinguishing its power of transmitting inheritable rights. 
The moment the sentence has expired, the stream of inheritance flows 
on unimpeded. It is only the personal rights of the convict which are 
transferred to Government, by a sort of statutory conveyance, but I 
conceive that Government takes nothing which he could not have 
assigned awMv. And so it was by English law, that the attainder of 
the ancestor did not prevent the descent of an estate entailed upon lii^v 
i?sue, because they claimed not from him, but by virtut? of the previous 
gift to themselves as his children. (Williams, B.P. 4^.) 

This question, as to the effect of a forfeiture for tho crime of a father, 
upon the rights of a .‘^on, aro<«’e for decision in the Bengal High Court, 
in the case of an impartible Zemindary. The estate had been forfeited 
for roliellion under Act XXV. of 1857 (Native Army: Forteitnro for 
Mutiny), and waw claimed for the son, on the death of the fatlier, on 
the ground that tho father’s rights only could ho confiscated, and that 
under the law of tlio Mitakshara, by whicli the case was admittedly 
governed, the son by birth became co-owmer with his father, and liis 
rigiits could not be effected by his father s acts. The Court, liowever, 
lield that the father represented the whole estate, and that the Mitak¬ 
shara law*, by wdiich each son has by birth . : > t ; :ernal 

e.statc, is inconsistmit witli a custom accord? < ; v ^ - siato w^as 

impaiiiolo and descended to the eldest son. OJ., said: 

‘‘The plaintilPfi rase in truth is that only ‘ eldest son becomes a co-^ 
owin-r with his father, which is nof the law of the Mitiik.shara. Either all 
ihi- MS must becoruf* so, or none of thorn do, and the ri';ht of tho eld'^at is 
only to inherit on his fathePs de.Mth. (Tluikoor Kapiluuiith v. tho Govem- 
j!)^-nt, 13 It l.H. Mr), 4(;0; S.C. 22 17^21; Kani Sartaj Kuari v. Kaiii 

Or oraj, 15 i. A. 51 S.C. 10 All. 272.); 





IMPEISONMENT IX DEFAULT OF FINE. 



In cases \vbere the crime does not specifically carry with it a forfei¬ 
ture, there may be an express declaration of forfeiture by the Court 
under the succeeding section. This declaration must, I imagine, form 
part of the sentence, and be made at the time it is announced. 


62. Whenever any person is convicted of an offence 
punishable with death, the Court may 
adjudge that all his property, movable and 
immovable, shall be forfeited to Govern¬ 
ment; and wlienever any person shall be 
convicted of any offence for which he shall 
be transported, or sentenced to imprisonment 
for a term of seven years or upwards, the 
Court may adjudge that the rents and profits of all his 
movable and immovable estate during the period of his 
transportation or imprisonment shall be forfeited to Govern¬ 
ment, subject to such provision for his family and dependents 
as the Government may think tit to allow during such 
23eriod. 


■ Forfeiture 
property iu re- 
sjiect of offenders 
punishable with 
death, transporta¬ 
tion, or iraprisoD- 
onent. 


v63. Where no sum is expressed to which a fine may 
Amonntoffine ^xtcnd, tliG amount of fine to which the 
offender is liable is unlimited, but shall 
not be excessive. 


Commentary. 

Wliero the Penal Code provides that an offender shall bo punished 
with imprisonment, and shall also be liable to fine, it is necessary that 
tho sentence should include some period of imprison men t, if only a 
moment. Wlicre, under such sections, a fine only was imjiosod, the 
Court annulled the senteuce as being illtv'al, directed the lino to be 
returned, and ordered the Low'er Court to pass a new sentence, of 
which imprisonment should be either tho whole or a part. (beg. 
V, Chc'iiviowa, 1 Bom. 11. 0.4; Beg. v. Kama, ib. 84; llcg. v. Buheerjee, 
'ih. 89; 4 Mad. IL C., App. xviii.) 

Whero more than one person is fined on couviction for a joint 
offence the sentence must irnpofse a s})eoilie line on each prisoner. 
(5 Mad. H. C., Kulings 5, S. C. Weir 8 [18].) 

64. In every case of an offence punishable with iiiijuison- 
ment as w^ell as fine, in which tho oiVender 
l>risoLtent in X- is SPutfuceJ to a fine, whether with or 
lauit of payment yyithout imprisonment, and in every case of 
an oflence punisliable with imprisonment 
or line, or (Act X. of ISSd, s. 21) with fine only, in which 
the oflV nder is senfoncctl to a fine (Act VIII. of 18.s2, s. 2\ 
tf shall be eompeteiit to the Court which .sentences such 
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offender to direct by the sentence that, in default of pay¬ 
ment of the fine, the offender shall suffer imprisonment for 
a certain term, which imprisonment shall be in excess of 
any other imprisonment to which he may have been 
sentenced, or to which he may be liable under a commutation 
of a sentence. 


Commentary. 

This section, read with s. 33 of the Or. P. C., does not render it 
imperative to record a sentence of imprisonment in default of payment 
of fine. (Mad. H. C. Eul., 7th Dec., 1866; Mad. H. C. EuL, 5th April,. 
1870, Weir, 9 [14].) 

This section only applies to convictions under the Penal Code. 
Therefore, where a Magistrate inflicted a fine under s. 48 of Act XXIV. 
of 1859 (Police), and then, as an alternative, imposed a term of 
imprisonment under this section, the Madras High Court quashed the 
convictions. They held that under Act XXIV. of 1859, s. 48, he had 
to elect between fine qnd imprisonment, and if he preferred the former- 
punishment, he could only enforce it in the manner laid down by 
Act V. of 1865 (Police: Mad. Act). (3 Mad. H. C., A])p. ix., S.C. Weir, 
8 [14]; 7 Mad. H. C., App. xxii., S.C. Weir, 380 [557-559]; see also> 
note to 8. 70, posty And so it was decided under a local Act (III. of 
1864, Abkari: Mad. Act) which provided fines only for violation of its 
provisions, and gave a special procedure for levying them. (6 Mad^ 
H. C., App. xl., S.C. Weir, 332 [464].) 

65. The term for which the Court directs, 
the offender to be imprisoned in default of 
payment of a fine, shall not exceed one- 
fourth of the term of imprisonment which 
is the maximum fixed for the offence, if the 
offence be punishable with imprisonment as 
well as fine. 


Limit of term of 
imprisonment for 
default in pay¬ 
ment of fine, when 
the offence is pun¬ 
ishable with im¬ 
prisonment as well 
AS fine. 


Commentary, 


“The Court of.any Magistrate may award such term of imprisonment in 
default of payment of fine as in authorized by law in case of such default: 
Provided that the term is not in excess of the Magistrate’s powers uiiucr this 
Codo: 

“ Provided also, that in no case decided by a Magistrate, where imprison¬ 
ment has been awarded as part of the substaniir ‘Sentence, shall the period 
of imprisonment awarded in default of payment of the fine exceed one-fourth 
of the period of imprisonment which such Magistrate is competent to inflict 
as punishment for the offence, otherwise than as imprisonment in default of 
payment of fine.” (Cr. P. C.,!. 83.) 

Section 309 of the Crim. P. C. of 1872, which is substantially the 
same as above section, has been explained by the High Court of 
Madras as follows :— 

“ It starts with one general principle, viz. that no Criminal Court shall 
award uiternatively a longer term of imprisonment than one-fourth of that 
which the law provides us the maximum substantive punishment, wliere it 


miST/fy 


23 


k 65>69.] IMPRISONl\rENT DEFAULT OF FINE. 

provides imprisonment at all as a substantive punishment. Then comes in 
the proviso, which is applicable only to Magistrates whoso powers to imprison 
have been further limited by the previous sections. If tliey choose to imprison 
as well as fine, then their power to a further term of imprisonment for non¬ 
payment of the fine is further restricted. Not only shall they not impose 
more than a fourth of the maximum term provided for the particular offence, 
but they shall not exceed a fourth of the term to which the previous sections 
had restricted their general powers.^ The clause in question (cl. 1 of s. 33 
answers to it) comes next. It also is applicable to Magistrates only, but it 
deals^ with cases in which they might have passed a substantive period of 
imprisonment, but have chosen to fine only. In such a case, the additional 
restriction, which had been imposed by the preceding clause (cl. 9. of s. 33) 
is removed, and the Magistrate may go up to the full term which he has 
been generally empowered to inflict, provided that tlie sentence is one other¬ 
wise alloNved by law. I do not think that a sentence of alternative imprison¬ 
ment exceeding one-fourth of the maximum substantive term provided for 
the offenco (when such a term has been provided) is in any case allowed 
by law.” 

(Full Bench Ruling of Madras High Court, Weir’s Criminal Digest, 335, 
followed Reg. v. Venkatesagadu, 10 Mad. 165, and overruling Reg. v. 
Muhammad, 1 Mad. 277.) 



66. Tlie imprisonment which the Court imposes in default 
Description of of payment of a line, may be of any descrip- 
imprisoninent for tion to whicli the offender miffht have been 
...ch default. sentenced for the offence. 


67. If the offence be punishable with fine only, the 
imprisonment which the Court imposes in 
default of payment of the fine shall be 
simple (Act VIIL of 1882, s. 3), and the 
term for which the Court directs the offender 
to be imprisoned, in default of payment of 
fine, shall not exceed the following scale, 
that is to say, for any term not exceeding twp mjonths when 
the amount of the fine shall not exceed fifty rupees, and 
for any term not exceeding four months when the amount 
shall not exceed one hundred rupees, and for any term not 
exceeding six months in any other cases. 


Term of im¬ 
prisonment for de¬ 
fault in pfiyuient 
Of fine, when the 
offence is punish¬ 
able with fine only. 


Such imprison- imprisonment which is imposed 

went to tc roinate iu default of payment of a fine shall termi- 
the uate, whenever that fine is either paid, or 

levied, by process of law. 

69. If, before the expiration of the term of imprisonment 
Termination of default of payment, such a pro- 

such imprisonment portion of the fine be paid, or levied, that 
S' the term of imprisonment, suffered in 

ufffne/'^''^ default of payment, is not less than pro¬ 

portional to the part of the fine still unpaid, 
the imjaisonment shall terminate. 
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Illustration. 

A is sentenced to a fine of one hundred rupees, and to four mouths' 
imprisonment in default of payment. Here, if seventy-five rupees of 
the fine be paid or levied before the expiration of one month of the 
imprisomneiit, A will be discharged as soon as the first month has 
-expired. If seventy-five rupees bo paid or levied at the time of the 
•expiration of the first month, or at any later time while A continues 
in imprisonment, A will be immediately discharged. If fifty rupees of 
the fine be paid or levied before the expiration of two months of the 
imprisonment, A will be discharged as soon as the two months are 
•completed. If fifty rupees be paid or levied at the time of tlie expira^ 
tion of those two months, or at any later time wliile A continues in 
imprisonment, A will be immediately discharged. 

70. The fine, or any part thereof which remains un¬ 
paid, may be levied at any time within 
six years after the passing of the sentence, 
and under the sentence, the oflender 
be liable to imprisonment for a longer 
period than six years, then at any 
to the expiration of that period; and 
the death of the offender does not 
discharge from the liability any property 
which would, after his death, be legally 
liable for his debts. 

Commentary. 

It has been ruled by the High Court of Bengal that s. 70 refers 
■exclusively to cases which have been dealt witli under the Code, and 
that fines, inflicted for offences punishable under other special aud 
local laws, are not within the ju’ovisions of that section, unless its 
operation be specially extendal thereto. (4 Suth. Crim. Letters, 7.) 

The imprisonment which the Court is authorized to impose in 
default of payment is intended as a punishment for non-payment, not 
as a satisfaction and discharge of the amount due. The object of 
ss. 01-70 is explained by the authors of the Code, as qupted in the 
Commissionors’ Second lieport, 18it7, s. 487. 

“ But wo do not mean that thia imjmsonnient shall he tiikeii in full satis¬ 
faction of tlio finc.^ We cannot c-onsujit to permit tho offeuder to cliooao 
wliother he will suller in person or in his property. To adopt such a course 
would be to grant exemption from the puiUMhilieut of fine to \vho8e very 
persons on whom it ia peculiarly desirable that the punishment of fine should 
ho infiii.tod, to those very persons who tlisliko ll/at punishment iiiOat, and 
whom the approhension of tliat puiushment would be most likely to restrain, 
w 0 thcrctore propose that the impriaonment winch an olfonder has uuder- 
gouo Khali not release him from Liir:i pecuniary obligation under whicli he 
liea. Ills person will, indeed, ceuise to bo answerable for tho line. But his 
property will for a time continue t- > be so. What we reconiincml is, that at 
any i.iine dunng a certain limited i.eriod, tho fine may he levied on his olfects 
vy di.-di'es8 (fl. 7u). If the fine Ls paid or levied w'hile he is imprisoned for 


Fine may be 
levied within six 
year.-? or at any 
time during the 
term of imprison¬ 
ment. 

time previous 

Death of offender 
•not to discharge 
his property from 
liability. 
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^ofault of payment, bis imprisonment will immediately terminate (s. 6S),and 
if a portion of the tine bo paid during the imprisonment, a proportional 
abatement of the imprisonment will take place ” (s. G9). 


Fines are to \ye enforced by the issue of a warrant for the levy of the 
.iimount, by distress and sale of any movable property belonging to 
the offender. Such warrant may be executed within the jurisdiction 
of the Court that issued it, and it shall authorize the distress and sale 
of any movable property belonging to the offender, without the juris¬ 
diction of such Court, when indorsed by the District IMagistrate or 
Chief Presidency Magistrate within the local limits of whose juris¬ 
diction such property is situated. (Cr. P. C., ss. 386,387.) Immovable 
property cannot bo made liable for the payment of a fine. (Reg. 
r. Lallii, 5 Bom. II. C. C. C. 63.) 

This mode of levying the fine may be adopted, even thoUgh the 
offender has undergone the full term of imprisonment to which he has 
been sentenced in default of payment of the fine. (Reg. v. :\Iudoo- 
soodun, 3 Suth. Cr. 62.) 


Commentary. 

Whipping. —The law as to whipping was oi-iginally laid down in 
Act VI. of 1864, which, however, has been so amended that little of 
tlie original Act is now left. Sections 2, 3, and 4 have been replaced 
by new sections, by Act III. of 1895, s. 5. Section 5 of the Act of 
1864 has received an explanation from Act in. of 1895. Section 6, 
and 6&\ 7 toJ[2, both inclusive, have been superseded by the Criminal 

2. Wlioever commits any of the fol¬ 
lowing offences may be punished with 
whipping in lieu of any piiuishinent to 
Avliich he may for such offence be liable 
under the Indian Penal Code, that is to 
say :~ 

Group A. 

(1) <;lieft, ivc dellued in section 378 of the said Code; 

(2) theft in a building, tent or vessel, as defined in sec¬ 

tion 380 of the said Code; 

(3' theft by a clerk or servant, as defined in section 381 
of the §aid Code ; 

(4) theft after preparation for causing death or hurt, as 
defined in section 382 of the said Code; 

Group B. 

\5) extortion by tlireat, as deJlied in section 3S8 of the 
said Code: 



i-roceaure Uotle. 


Oflences punish¬ 
able with whipping 
in lieu of other 
juiuishment pre¬ 
scribed by I’eual 
Code. 
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(6) putting a person in fear of accusation in order to 

commit extortion, as defined in section 389 of the 
said Code; 

Group C. 

(7) dishonestly receiving stolen property, as defined in 

section 411 of the said Code ; 

(8) dishonestly receiving property stolen in the com¬ 

mission of a dacoity, as defined in section 412 of 
the said Code; 

Group D. 

(9) lurking house-trespass, or house-breaking, as defined 

in sections 443 and 445 of the said Code, in order 
to the committing of any offence punishable with 
whipping under this section ; 

(10) lurking house-trespass by night or house-breaking 
by night, as defined in sections 444 and 446 of the 
said Code, in order to the committing of any 
offence punishable with whipping under this section. 

3. Whoever, having been previously convicted of any 
one of the offences specified in the last pre- 
ccdiog scctiou, shall again be convicted of 

viction of offence P ny - iji 

mentioned in sec- the same olience or 01 any oilence included 
tion 2, whipping in the Same Group of offences, may be 
Spuuishmtnt punish®*^ whipping in lieu of or in 

addition to any other punishment to which 
he may for such offence be liable under the Indian Penal 
Code. 


4. Whoever, having been previously convicted of any 
one of the following offeiices,-^hall be again 
convicted of the same offence, or of any 
offence included in the sarno Group of 
offences, may be punished with whipping 
in addition to any other punishment to- 
which he may be liable under the luaian 
Penal Code, that is to say:— 


Offences punish¬ 
able, in case of 
second conviction, 
with whipping in 
addition to other 
punishment. 


Group A, 

(1) giving or fabricating false evidence in snch manner 
as to be punishab.e under section 193 of the Indian 
Penal Code; 
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(2) giving or fabricating false evidence with intent to 

procure conviction of a capital offence, as denned 
in section 194 of tbe said Code; 

(3) giving or fabricating false evidence with intent to 

pro(?ure conviction of an offence punishable with 
transportation or imprisonment, as defined in section 
195 of the said Code ; 


Group B. 

(4) falsely charging any person with having committed 
an unnatural offence, as defined in sections 211 an 
377 of the said Code; 


Group G. 

(5) assaulting or using criminal force to any woman with 

intent to outrage her modesty, as defined in section 
354 of the said Code; 

(6) rape, as defined in section 375 of the said Code; 

(7) unnatural offences, as defined in section 377 of tho 

said Code; 

Group D. 

(8) robbery or dacoity, as defined in sections 390 and 391 

of the said Code; 

(9) attempting to commit robbery, as defined in section 

393 of the said Code; 

(10) voluntarily causing hurt in committing robbery, as 
defined in section 394 of the said Code; 

Group E, 

(11) habitually receiving or dealing in stolen property, 

as defined in section 413 of the said Code; 


Group F. 

(12) forgery, as defined in section 463 of the said Code; 

(13) forgery of a document, as defined in section 466 of 
the said Code; 

^14) forgery of a document, as defined in section 467 of 
the said Code; 

(15) forgery for the purpose of cheating, as detined in 
section 468 of the said Code; 
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(16) forgery for the purpose of harming the reputation 
of any person, as defined in section 469 of the said 
Code; 

Group G, 

(17) lurking liouse-trespass, or house-breaking, as de¬ 
fined in sections 443 and 445 of the said Code, in 
order to the committing of any offence punishable 
with whipping under this section; 

{18) lurking house-trespass by night, or house-breaking 
by night, as defined in section" 4M and 446 of the 
said Code, in order to the committing of any 
offence punishable with whipping under this sec¬ 
tion. 

5. Any juvenile offender who commits any offence which 
is not by the Indian Penal Code punishable 
"MIi de.tb whether tor a jirst or 

whipping for of- any Other offence, be punished with whip- 
tfences not punish- ping ill lieu of any other punishment to 

able with death. liable 

under the said Code. 

Explanatmi— In this section the expression ^juvenile 
offender’ means an offender who in the opinion of the 
Court is under sixteen years of age, the decision of the 
"Court on such matter being final and conclusive. 


Commentary. 


The effect of the Whipping Act is to make whipping a punishment 
under the Penal Code. Therefore, if a prisoner is convicted on the 
same day of two offences, for one of which whipping may bo inflicted 
•either in substitution of, or in addition to, other punishment, such 
whipping may be inflicted for such offence, and any other legal 
penalty for the other offence. (Maniruddin v. Ganr Chandra, 7 
105; S.C. 15 Suth. Cr. 89, overruling the F.B. m Nassir 

V. Chiinder, 9 Suth. Cr. 41; 5 Mad. H.C. App. xviii.; S.C. Weir, 417.) 
In a case from Bombay, where a man was convicted of housebrealung 
in order to commit theft, and of theft, both offences being part of 
one continuous transaction, and ho was sentenced to imprisonment on 
the first charge, and to whipping on the second, the High Court nela 
that the sentence was not illegal, but that it was contrary to the Bpint 
of the Code, and should not bo repeated. (Reg. v. Genu, o Bom. H.O. 


C.C, 83.) 

In cases coming within s. 2 of the Wliipping Act, no other punisli- 
inent can l)e inflicted along with the w'hipping for the offence lOi 
which whipping is inflicted. Punishment in tliat section means the 
whole of the punishments wliich might be awarded, if whipping w^as 
not inflicted. (Reg. v. Bagadu, IG Bom. 357.) 
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It is held both by the Bengal and Bombay High Courts that s. 'd 
ot this Act only applies to the cases of persons who, having undergone 
the punishment for a previous offence, and being undeterred or 
unreformed by it, commit a second offence. (Beg. v. Udai, 4 B.L E A 
Cr. 5; S.O. 12 Suth. Cr. 68; Eeg. v. Surya, 3 Bom. H.C. C.’c. 38* 
Ecg. V, Kusa, 7 ihid. 70.) The Madras High Court takes an opposite 
view, and has twice laid it down* that the previous conviction required 
by s. 3 of the Whipping Act might be on the same day, and that the 
section did not mean “ previously convicted and punished.^' (5 Mad 
H.C. App. xviii.; S.C. Weir, 417.) I confess that the Billing of the 
Bengal and Bombay Courts recommends itself more to my judgment. 
Of course the same construction will be applicable to the following 
section. ^ 


The previous offence must also bo the same offence, or an offence of 
the same Group, as that of which the prisoner is convicted the second 
idme. (5 Mad. H C. App 1; S.C. Weir, 416 [640]; Beg. 2 ;. Changia, 7 
Bom. H.C. C.C. 68.) And the Madras High Court has ruled, that a 
sentence of whipping is not illegal because a conviction of some 
additional offence is combined with a second conviction of the same- 
specific offence. (Weir, 2nd ed., 614.) 


6. Whenever any local Government shall by Notification 

When oflencos Gazette have declared the 

specified in section provisions^ of this sectioH to be in force in 
4 may be punished any frontier district or any wild tract of 

and wild tracts. ^ocftl (jrovcriiineiit, tiiiy pei'son who shall^ 
in such district or tract of country, after 
such notification as aforesaid, commit any of the offences 
specified in section 4 of this Act, may be punished with 
whipping in lieu of any other punishment to which he may 
be liable under the Indian Penal Code. 

7. [Repealed hj Cr, P, C,, Sch. L But as to exemption, see 
post.s, 11, p. 30.] 

8. [This section and sections 11 and 12 are repealed bv 

tlie Or. P. 0. of 1872. That of 1882 
m.ay not Provides (s. 32) that whipping may be 

fence of whipping, inilicted by Presidency Magistrates and 
Magistrates of the 1st class, and by Magis¬ 
trates of the 2nd class if specially empowered by tlie Local 
Government, but in no case by Magistrates of the 3rd 
class.] 


Commentary. 

The extent of whipping to which a IMagistrate may senteuce is iiot 
limited, except by s. 10 of Act IV. of 1864, which limits the amount 
of the punishment generally, it matters not whether W'liipjung ia 
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imposed as a punislament by a magistrate or by a Sessions Judge; 
each of them, if be can pass the sentence at all, can impose it to the 
full extent authorized by the Act. (Per Peacock, O.J., Niissir v. 
Chunder, 9 Suth. Or. 41; S.G. 5 Wym. Cr. 53; 5 Mad. H.C., App. 
xviii.; S.G. Weir, 417.) 


9. [This and the following section, repealed by Act XVI. 

of 1874, are superseded by the Cr. P. C., 
awardod’‘if add!- which provides that when the punishment 
ti^on'^to imprison- of whipping is awarded in addition to 
ment when to be imprisonment, in a case which is subject 
inflicted. appeal, the whipping shall not be in- 

inflicted until fifteen days from the date of such sentence, 
or if an appeal be made within that time until the sentence 
is confirmed by the Appellate Court, but the whipping 
shall be inflicted as soon as practicable after the expiry of 
the fifteen days, or in case of an appeal as soon as practi¬ 
cable after the receipt of the order of the Court confirming 
the sentence.] (Cr. P. C., s. 391.) 


Commentary. 

In the case of a sentence of -whipping in addition to imprisonment, 
the flogging must be inflicted immediately on the expiry of the fifteen 
days. Any direction to the contrary in a warrant is altogether illegal 
and -void, and the warrant should be returned to the Gourt for amend¬ 
ment. (6 Mad. H.G., App. xxxviii.) 

10. [In the ca-se of a person of or o-ver 16 years of age, 

whipping shall be inflicted with a light 
Mode of inflict- rattan not less thr.n half an inch in dia- 
mfnt Jiieter, in such mode, and on such part of 

tlie person, as the Local Government directs; 
and, in the case of a person under 16 years of age, it shall 
be inflicted in tlie way of school-discipline with a light 
rattan. In no case shall such punishment exceed 30 stripes. 
Tlie whipping shall be inflicted in the presence of the officer 
in charge of the jail; unless the Judge or Magistrate orders 
it to be inflicted in his own presence.] (Cr. P. C., ss. 391, 
392.) 

11. [The punishment of whipping shall not be inflicted 
p.mi.hment not unless a Medical Officer, if present, ccriifies, 

to b*? iofiioted if or^ if xli6r0 is not ti 0nic6r prosciit^ 

offender not in fit unlesB it appears to the Magistrate or 
euto of health. officer present, that the oliender is i\i a fit 
state of health to undergo such punishment. If, during 
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e execution of a sentence of whipping, a Medical Officer 
•certifies, or it appears to the Magistrate or officer present, 
that the offender is not in a fit state of health to undergo 
the remainder of the sentence, the whipping shall be finally 

b instai Sentence of whipping shall be 

^ ^ executed by instalments; and none of the 

following persons shall be punishable with 
whipping (namely) females, males sentenced to death, or 
to transportation, or to penal servitude, or 
to imprisonment for more than five years, 
or males whom the Court considers to be 
more than 45 years of age.] (Cr. P. C., S3. 393, 394.) 


Nor 

ments. 


Nor on females 
or ill certain cases. 


Commentary. 

Accordingly, if the prisoner is unable to suffer his whole sentenco 
of whipping, he must be discharged as to the residue. (3 Wym. Circ. 
3; 5 Mad. H.C., App. 1.) But the Court, in its discretion, may com¬ 
mute the sentenco to imprisonment. (Cr. P. C., s. 395.) 

The exemption applies even though the sentence of transportation, 
•etc., has been passed in a different ca.se, provided it has be^n already 
passed before the whipping is awarded. (1 Mad. 56, S.C. Weir, 6-15.) 

12. [In any case in which, under section 394 (ante, s. 11), 

Procedure if ^ Sentence of wliippiug is wholly or partially 
punishment can- prevented from being executed, the offender 
not be inflicted shall be kept in custody till the Court 
B^tion. * ^ which passed the sentence can revise it; 

" and the said Couii: may, at its discretion, 
either remit such sentence, or sentence tlie offender in lieu 
of whipping, or in lieu of so much of the sentence of 
whipping as was not executed, to imprisonment for any 
term ^ not exceeding twelve months, which may bo in 
addition to any other punishment to which he may have 
been sentenced for the same offence. Nothing in this 
•section shall be deemed to authorize any Court to inflict 
imprisonment for a term exceeding that to which the 
accused is liable by law, or that which the said Court is 
competent to inflict.] (Or. P. C., s. 395.) 

71. Where anything which is an offence is made up 
of parts, any of which parts is itself an 
offender shall not be punished 
which is m^eTp punishment of more than one of 

of several offences, sucli his offeuccs, unk^s it be so expressly 
provided. 
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Where anything is an oflence falling within two or more 
separate definitions of any law in force for the time being 
by which oiBfences are defined or punished, or 

where several acts, of which one or more than one- 
would by itself or themselves constitute an ofitence, consti¬ 
tute, when combined, a different offence, 

the offender shall not be punished with a more severe 
punishment than the Court which tries him could award 
for any one of such offences. (Act VIII. of 1882, s. 4.) 


Illustrations. 


(a) A gives Z fifty strokes with a stick. Hero A may have com¬ 
mitted the oifence of voluntarily causing hurt to Z by the wholo 
beating, and also by each of the blows which make the wholo beating 
up. If A were liable to punishment for every blow he might bo im¬ 
prisoned for fifty years, bno for each blow. But lio is liable only to- 
one punishment for the whole beating. 

(Z>) But if, while A is beating Z, Y interferes, and A intentionally 
strikes Yj here, as the blow given to Y is no part of the act whereby 
A voluntarily causes hurt to Z, A is liable to one punishment for 
voluntarily causing hurt to Z, and to another for the blow given to Y. 


Commentary. 


Where, however, a person is convicted at tlie same time of two or 
more offences punishable under the same or different sections of tho 
Penal Code, he may be sentenced to several penalties on each, “such 
penalties, when consisting of imprisonment or transportation, to 
commence the one after the expiration of the other, in such order as 
the Court may direct. It shall not be necessary for the Court, by 
reason only of the aggregate punishment for tho several offences being 
in excess of the punishment wliich such Court is competent to inflict 
on conviction of a single offence, to send the offender for trial before- 
a higher Court. Provided that in no case shall tho person he 
sentenced to imprisonment for a longer period than 14 years; provided, 
also, that if the euro be tried by a Magistrate (other than a Magistrate 
acting under s. Mj the punishment shall not in tho aggregate exceed 
twice the extent of the j^unishment which such l^Iagistrate is by his 
ordinary jurisdiction eomp(dled to inflict,’* (Cr. P. C., s. 35.) Tho 
limits fixed by this section refer to sentences passed simultanoousiy, 
or upon charges which are tried sinmltaneously. They do not apply 
to cases of offences committed by persons who are already undergoing 
soiitencG of imprisonment (Beg. v. Puban, 3 Wym. Cr. 5, S. C. 7 Sutli. 
Or. 1); nor to separate but successive trials of tlie same person for 
distinct offences. (Daulatia, in re, 8 All. 305.) 

Wicre accumulated punishment is given under s. 35 of tho Cr. 
P. C., separate sentences should always bo given in tho manner 
tucrein prescribed, otherwise in tho event of an appeal, and a reversal 
of the conviction in one or more of tho separate cases, it would bo 





impossible to detormino to what portion of the aggregate iinprisou- 
mcQt the prisoners still remained liable. Sentences of imprisonment 
.passed under that section cannot be made to run concurrently. (4 
Mad. IT. C., App. xxvii.; Eeg. v. Wazir Jan, 10 All. 58; Eeg. v, 
Pir Mahomed, 10 Bom. 251.) 

See also as to sentences on escaped convicts and prisoners already 
under sentence. (Cr. P. C., ss. 396-398, Act X. of 1886, s. 10.) 

I. If in one set of facts so connected together as to form the same 
transaction more offences than one are committed by the same person, 
he may be charged with and tried at one trial for every such offence. 

II. If the acts alleged constitute an offence hilling within two or 
more separate definitions of any law, in force for the time being, by 
which offences are defined or ])unished, the person accused of them 
may be charged with and tried at one trial for each of such offences. 

III. If several acts, of which one or more than one would by itself 
or themselves constitute an offence, constitute when combined a 
different offence, the person accused of them may be charged .with 
mid tried at one trial with the offence constituted by such acts when 
combined, or for any offence constituted by any one or more of such 
acts. Nothing contained in this section shall affect the Indian Penal 
•Code, Section 71 (Criminal Procedure Code, Section 235). 

This section combined with s. 71 of the Penal Code seems to 
reproduce the provisions of the former Criminal Procedure Code (Act 
X. of 1872), s. 451. The omission of all those references to punish¬ 
ments in the section itself, and in the illustrations, w^hich were con¬ 
tained in the repealed s. 451, shows that it is to be treated merely as 
»containing rules for criminal pleading and procedure, and that the 
rules as to assessment of punishment must be sought for in s. 71 of 
dhe Penal Code, as amended by Act YIII. of 1882, and in the Cr. 
P. C. 8. 35, ante, p. 11 (Acc. per caricuiij 7 All., p. 33; 10 Bom., p. 
•496; 12 Mad. 39; 17 Bom., p. 270.) 

The result of both sections seems to me to be as follows 

First. —Where the repetition of several offences constitutes one 
offence of exactly the same character, all the instances taken together 
’can only be treated as making up one offence, though the greater or 
lesser numl>er of the instances may add to or diminish the heinousnoss 
of the offence. For example, a number of blows following upon each 
other only constitute one berating, s. 71, iU. (a). A number of lies in 
a continuous deposition only constitute one piece of false evidence, 
though the same lie in two depositions would be indictable and 
punishable .separately as two distinct offences. (Castro v. the Qiu on, 
L.E. 6, App. 229.) 

Secondly .—When a single transaction or connected series of events 
give rise to several offences of a different character, or to several 
offences of tlie same character affecting different persons, each such 
offent'ie is separately indictable and punishable. For example, a man 
ljeat.s two |>eople in the same crowd (s. 71, iU. (?^)); or forms part of 
an unilawful assembly, and while acting with it wounds one person, 
and resists a public servant in the execution of his duty [Act X. ot 
1872, s. 454, iU. (a), (/); Act X. of 1882, s. 235. Hi. («), (y)]; or brings 
a false charge against another, and at the trial gives fuh<? evidence in 
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support of tlie chargo (Act X. of 18/2, s. 454, ilL (cZ); Act X. of 1882, 
s. 235, ill. (/); Peg. v. Abdool Azeez, 7 Suth. Cr. 59; Peg. v. Pir 
Mahomed, 10 Pom, 254). So a man may be separately convicted and 
punished under s. 457 for house-breaking by night, and under ss. 42G 
and 352 for mischief and assault. (Peg. v. Nirichan, 12 Tilad. 36.) 
Under the repealed section 454, the Calcutta High Court doubted 
whether a prisoner could be convicted on separate charges under 
ss. 147 and 324 of rioting and wounding another in the course of the 
riot, and decided that in any case the i^unishment must not exceed 
that for the gi-aver offence. (Empress v. Jubdiir, G Cal. 718.) It may 
be doubted, however, whether this decision was sustainable even 
under the old law. The riot and the wounding were certainly not 
a single act falling within two separate definitions under cl. 2 of 
s. 454; nor did the two together fomi a combined offence under either 
of tlie sections on which the indictment was framed. Under tho 
Procedure Code of 1882 the same point has been frequently decided 
in an opposite manner. In one case on the subject tho Allahabad 
Court said:— 


“The offence of rioting, and tho offences of voluntarily causing hurt, and 
voluntarily causing grievous hurt, each of tho two latter offences being 
coininitfced against a different person, arc all distinct offences. The offence 
of volunturilv causing hurt, or of voluntarily causing grievous hurt obviously 
can bo committed without tlie commission of tho offence of rioting, and, in 
like manner, rioting can be committed without tho commission of the two 
other offences. If, then, a person is accused of having committed the offence 
of rioting armed with a deadly weapon, and also with having at the same 
time committed the offences of voluntarily causing luu t to one iierson, and of 
voluntaril} causing grievous hurt, by means of a dangerous weapon, to niiothcr 
person, he may, under the provisions of para. 1, s. 1^35 of tho Grim. 1*. C., lio 
charge.! with and tried, at ^ne trial for each of tlie three above-mentioned 
offences; and in my opinion be may, under the provisions of s. 3 .j of the Grim. 
P. C, be sentenced to three years’ rigorous imprisonment under s. 148 of th«i 
P. C-. to one year’s rigorous imprisonment under s. 323, and to ten years^ 
rigorous iinprisonraent under s. 32d, or to an aggregate punishment of fourteen 
years’ rigorous imprisonment.” (Empress v. Duiigar Bingh, 7 All. 29, 34, 
overruling Empress v. Kam Partulj, b All. 121, followcil Peg. v. Persliad, 7 
All. 414; Peg. v. Pam Barup, ib. Hu \ Ib g. v. Bisheshur, 9 All. (M.l; Loke- 
nath r. Peg., 11 Cal. 349; Chandrakant r. Peg, 12 Cal. 405; Peg. liana 
Pnnja, 17 Bom. 200; Motsuu Mir. v. Peg., 10 Cal. 725; Ferasat c. Peg , 19 
C:d. 105.) 

In one case the (*ffcndcr had joined iu a riot, and in thq course of 
tliat riot some of tho other rioters had cummitted grievous hurt in 
prosoculing tho cojamuii ol 'jc'jt of the assembly. He himself liad done 
no Jiurt to any one. He w'as convicted of rioting, and also of grievous 
hurt under s:, 149 of the I’eual Code, and was separately sentenced tor 
each offence. Tho Calcutta Court set aside tlie donblo sentence, 
liolding that the ease came under the first clause of s. 71. Here tlio 
prisoner had notin diet both rioted and committed griovou.s liurt. 
Tlic.-^e wouhl have' been separate and independent offences. Ho had 
a<d,uall> fiotial, unci he had couftlruo! i voly committed gricvoii.s liu rt, by 
being mired up with joint rioters had actuallv committed hurt, 
lit re (lieoffence ^4’rioting was an cr-.sential element in making out llic 
gjievoaa hurt, and to sentence him .scp irately on cacli hi ad would bo 
t ) puni.sli ]}iin i \, icc owr. (Niliaony Pouch r v. Peg., 10 Cal. 412, IM>.; 
Peg. r. E;fija Punja, 17 Bum. 200.) 
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Thinlly .—Where the same facts will constitute different offences, 
the indictment may, and oiiglit to, charge each such offence so as to 
meet every poasible view of the case. But only one offence has been 
committed, and the punishment must not exceed that applicable to 
the graver offence (s. 71, cl. 2). 

Accordingly in Bombay it was held that a prisoner could not be 
at the same time punished for committing an offence by fire, witli 
intent to destroy a warehouse, under s. 436, and for the offence of 
mischief by fire Avith the intent to cause damage to property above the 
value of Bupees 100 under s. 535. The Court said:— 

“ lu some English cases one act, or sot of acts, of the accused pe rson has 
been held jmnishable under two different Statutes, and a double conviction 
and sentence have been sustained. In such cases the intention of the 
Legislature is to guard two interests of different species, and to prevent a 
person, who has offended against both, from escaping with a penalty provided 
for the defence of one only. The present is not such a case. TJie intention 
of the accused was sohdy to do one act, viz. to set fire to a warehouse; and 
the circumstance that the same act also answers to the definition of another 
and subordinate offence does not render him liable to an additional pimisb- 
nieut for it. Such a case seems to bo contemplated l»y s. 454 of the Criminal 
Procedure Code (Act X. of 1872), paragraph II. It‘is a general rule that 
when, in tlio same Penal Statute, there arc two clauses applicable to the saino 
act of au accused, thi* punishments are not to be regarded ns cumnlalivo 
niilcss it be so expressly provided." (Eeg. v. Dod Basaya, 11 Bom. H.C. 13; 
Empress v. Banni, 2 All. 349.) 

Fourthly .—Sometimes an act, which is itself an offonco, becomes 
either a different offence, or an aggravated form of the same offence 
when combined with otlior fircts, either in themselves innocent or 
criminal. Ilere also it may ho proper not only to chargo the offouder 
with the compound offence but with tho minor offences of which it i.s 
made up. But if the compound offence is made out, no pnnishinont 
can be awarded beyond that which cau l>e given in respect of it. For 
instance, upon the same facts a man may be charged for using criminal 
force under s. 352, aud under s. 152 for the same forco against a public 
•servant. (Ferasat r. Beg., 19 Cal. 105.) But, though conviefeti on 
both charges, he could not receive a higher punishment than that 
which i.s provided by the latter section. So the offeiKo wliicli is 
punishable under s. 460 is made iii) of separate, offences punishable 
under ss. 456, dUl and 325. But nlthoagh the indictment should 
coutfdu charges under all these sections, if tho complete offence is 
made out, the punishment should bo inflicted under, or at all events 
should not exceed that awarded by, s. IGi). Kor could a ])rj.soner be 
separately punished for being a member of an unlawful assemV’y 
undfr s. *^113, and also under s. 117 f)!’ ric)ting as a member ot tlu' 
same unlawful assembly curierm, 6 AIL, p. 121). Jii tlie illustra¬ 
tion (m) to Or. P. G., s. 235, cl. III., the cas(^ is put of a por.-ou 
committing robbery on B, and, in <loing so, voluntarily causing hurt 
to him. Here 1 ho hurt eonstitiit- - the elonient of forco which chauecs 
theft into robbery. UinFr tho sanm clac^o of the old section 451 
(Act X. of LS72) two Inrtlicr illustratioa.s (n) and (p) wevo given, in 
wiiich the cases v/erc ]t:it of a persim luvaking into a liou.se to commit 
adultery, at-I thou committing the uduliery; or enticing away a 
iuarri(id womau, and then committing adultery willi her. In e icli 
ease it was laid down that tn >ug!) sc'parato elunges and convictions 
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raicflit be bad, the punishment could not exceed that which might bo 
inflicted for Ihe graver offence. Possibly, as regards the second 
illusti-ation, the adultery might be considered only an aggravation or 
a completed form of the enticing. It is evident, as to the former case, 
that the adultery was wholly independent of and distinct froin the 
house-breaking, and did not, in combination with the house-breaking, 
form any new offence known to the law. These illustrations have 
been omitted in the new section. In conformity with them, however, 
it had Ijcen decided in Madras that a person convicted and punished 
under s. 309, for abducting a child with intent dishonestly to take 
movable property, could not be separately punished under s. o7J loi 
tlie actual theft which was contemplated by the abduction, (^ouian. 
171 re 7 Mad. H. C. 375.) Similar decisions were given in Allahabad 
and Bombay where the charges were of entering upon property to 
commit mischief, and of actually committing the mischief (ss. 425, 
411, Empres.s v. Budli Singli. 2 All. 101); of house-breaking by^night 
"with intent to commit theft, and of theft in the house (ss. 4o/, 380, 
Beg. V. Tukaya, 1 Bom. 241; Empress Ajudhia, 2 All. G14). In the 
latter of tho two Allahabad cases the Court seemed to think it 
necessary to enter a formal acquittal upon the minor charge (s. dbU) 
in order to inflict a full punishment upon the Reaver one. Under 
tho Code of 1882, however, the Bombay High Court has held that 
house-breaking by night with intent to commit theft, and tlieit in a 
.Hwelling-house (ss.457, 380) were two distinct offcnce.s, which did not 
“constitute, when combined, a different otfence,” and could tb^efore 
Oio punished separately with tho penalty appropriate to each otfence. 
(vAv, Sakharam Bhau. 10 Bom. 493.) The same principle would 
probably bo applied to offences under ss. 42o and 441. In a later case 
from Allahabad the High Court disapproved of the last-mentioned 
ruling in Empress v. Ajudhia, and laid it down, that where more than 
one offence is proved in respect of which the accused has 
and convicted, a conviction for each offence must follow, whether the 
case falls under s. 71, of the P. C. or not, and that, subject to the 
provisions of that section, a separate .sentence must be passed on each 
wiiviction. (Beg.Wazir Jan, 10 All. 58.) The mere circvunBtauco 
that the same sot of facts amounts to evidence of two different offences 
does not prevent a ;-iei>arato penalty for each, unless such^ set of facts 
constitutes the definition ot each. A prisoner was inaicted uiidci 
R. 170, for personating a public servant. By means of this personation 
he was enabled to commit extortion, for wbich he was a.so indicted 
under s. 383. It was held that the case did not come under any 
, clause of s. 71. Not under the 2nd clause, because the personation by 
itself did not amount to extortion, and not under the 1st or 3rd clauses, 
because the persouation was only tho accidental mean.s by winch the 
. extoi4ion was effected, and not one of the essential elements^ whidi 
make up the definition of the offence. (Reg. v. ^\ azIr Jan, 10 All. o8.; 

It mav be well to append the following decisions as to cumulative 
punishmlmt under the Code of 18G1, though they arc nut all recou- 
■•ilalilc with each other and arc not direct autnonties upon the 
construction of the present Code. 

It hu.s been decided lliat cumulative sentences cannot bo given on 
charges of possessing stolen prope rty under s. 411, and of 
concealing the sumo i-roperty under s. 414 (Hunbuns Lall r. the 
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Queen, 4 E.J. & P. 122; 4 Mad. H. C., App. xiv., S C. M en;, 10a, 
1st edition; p. 180, 2iid edition); of theft under s. 879, or criminal 
breach of trust under s. 409, and of receiving or retaining the same 
i:)ropGrty under s. 411 (Keg. v. Sreemunt, 2 Suth. Cr. 63, S.C. 4 K.J. 
& P 563; Reg. v. Seeb Churn, 11 Suth Cr. 12; Reg. v. Sheikh Mudun, 

1 Suth. Cr. 27; Reg. Shunker, 2 N.W.P. 312); of culpable homicide, 
and of being a member of the unlawful assembly ky ^vhich the homi¬ 
cide was committed (Reg. v, Rubeeollah, 3 "W yni. Or. 9, S.C. 7 Suth. 
Cr. 13); of rsing forged documents under s. 471, and of having them 
in possession with intent to use them under s. 4i4 (Reg. v. Ismzur All, 
G N.W. P. 39); of kidnapping under s. 363, and of restraint m order 
to kidnap under s. 316 (Reg. v. Mungroo, 6 N.W.P. -93); of kid^uap- 
ping, and of intent to marry forcibly under s. 366 (Reg. v. Isree, ( Suth. 
Cr. 56); of kidnapping, and of intent to steal from a child iindcr ten 
years of age, under s. 369 (Reg. v.Shama, 8 Suth. Cr. 3o): of criminal 
intimidation, with a threat of causing the death of a person under 
s. 506, and of criminal intimidation by posting u]! an anonymous 
communication against the samo person under s. 507. (Reg. v. ^ora, 
4 Bora. H. C. Cr. 12.) So, also, where a particular section provides tor 
the union of several criminal acts, e.g. grievous hurt coumiitted m the 
act of house-breaking under s. 460, the prisoner oiigiit to ho indicted 
under it, and not for the separate offences of honse-breaking and 
causing hurt under ss. 257 and 321. (Reg. v. Lukhun, 4 R.J. oo 1. 
360.) 

On the same priuciido, where a Joint Magistrate had passed a 
sentence against a prisoner on a charge of enticing a^ay a married 
woiniin, and tlie Session Judge directed liiin to commit the pirisoner 
for adultery, the Madras High Court ruled that tlio original seutonce 
should liave been at once annulled. There should not b'l two trials 
and two convictions before two separate tribunals on the same collec¬ 
tion of facts, the requisite intention in the one case being the substan¬ 
tive delict in the other. (5 Mad. U. C., App. xvii.) 

Where, however, a prisoner was charged wdth cutting down, and 
carrying away, a tree, the Bombay Court held that he might he 
punished on separate charges for mischief aud 
was complete before the theft could have commenced. (Reg. i . Aam} an, 

2 Bom. 11. C.416.) in the following cases a double conviction lor 
theft and mischitf was held illegal: Bichuk v. Auhuck, 

Reg. c. Sahrac, 8 Suth. Cr. 31. And so it has been 
offence of rioting, armed with deadly weapons, under s. 
from that of stabbing a pemoii on w'hose ^ \ 

under s. 324 (Reg. r. Callachand, 7 Snth. Cr. 60; S.C. 3 W yni. 31 , 
Reg. f. Pina Sheikh, 10 Suth. Cr. 63; R.g. e. ^ i 

174; Empress e. Ram Adhin, 2 All. 139); tiiat the offence ol 
piun* under s. 163 is distiuct from that of soiling a miimr loi um 
S>.'‘e of prostitution under s. 372 (Iteg. rloorga Boss, 7 Sutb, Cr. 
104 • S C 3Svvm. Cr. 37); and that the offence ct« onccaling proput} 
in order to fabricate false evideuco under s. 193 is different trom that 
of concealing the sainc property, knowing it to Ic stoleri under s. 414 
(^hnpress Rauiesliar, 1 All. 3<9); and that sepiarate hc.utcuces may h) 
passed for each offence. 

For the luivixise of confirmation or a]>poal, aggregate Eontcuccs 
passed in case of convictions for several oiunces at one trial shah he 



ALTERNATIVE CONVICTION. 


[Chap. II 




deemed to be a single sentence. (Cr. P. C., s. 35; Peg. v. Gulain, 
12 Bom. H, C. 147.) An appeal may be brought against any sentence 
referred todn s. 413 or s. 414 of the Grim. P. C. by which any two or 
more of the punishments therein mentioned are combined, but no 
sentence which would not otherwise be liable to appeal sliall be 
appealable merely on the ground that the person convicted is ordered 
to find security to keep the j)eace; and a sentence of imprisonment in 
default of payment of fine is not a sentence by which two or more 
punishments are combined. (Cr. P. C., s. 415.) 

On the other hand, a Magistrate is not authorized to split up an 
offence, so as to give himself a jurisdiction over tlie parts which he 
would not have had over the whole, and thus to deprive the offender 
of his appeal. (Empress v. Abdool Karim, 4 Cal. 18.) 


72. In all cases in which judgment is given that a person 
is guilty of one of several offences specified 
in the judgment, but that it is doubtful 
of which of tliese offences he is guilty, 
the offender shall be punished for the 
offence for which the lowest punishment 
is provided, if the same punishment is not 
provided for all. 


Punishment of a 
person found guilty 
of one of several 
olfoncos, t!io judg^ 
ment ; that 

it is doubtful of 
v.hich. 


Commentary. 

This section points to a difficulty wliich had previously been without 
remedy. An indictment may contain several counts, each charging a 
distinct offence; for instance, a simple assault, and assault \yith iutont 
to wound, and an assault with intent to rape. In strict lo, 2 ic, no con¬ 
viction ougiit to take ploco unless the verdict can state \vhich of tho 
offences was poriietrated, and if it cannot bo stated which of them, 
then it cannot be alleged with certainty that any one of them in 
particular was committed, and if so, there ougiit to bti an acquittal. 
Now, however, a Judge will be authorized to find that the prisoner i.s 
guilty upon some one, but bo is doubtful upon which, of the counts, 
and the sentence will then be given as if the prisoner had been 
convicted on tho least aggra vat'd charge. 

It will bo observed that to authorize a conviction under this 
section, tho doubt must lie as to which of the offences the accused has 
coinmittod, not whethar he ha'> committed cither. As the Commis¬ 
sioners observe (Second Bepori, 1847, s. 527):— 

‘“But it is to ho remembered tluit aoc'-rding to the HUppOoition, the nioin 
fact:! Avliich conalituto tiio corpus dtUcti uro proved, uiul that the donht 
relatea to tiomo incidental whicdi is of a quality important only as 

determinieg whether the ofihiioc falls tcelinically under om- dc.pignut ion or 
iiiiother; uh, for e.xanioie, where a man is charged with theft, but a doubt h 
raised bv the (‘vidoiice* wlutlior the imrty hud not the juoperty in trust.” 
(Beg. t’. jnmurhii, 7 N.AV P. 137.) 

For the ajiplication of this seel ion to casc.c of ( ontradictory^stato- 
mciit.‘>, in cliin;p-.s for giving false c^a•lo^ce, o Part IF, s.y. 315, 317. 
As to foiiii of rliiirge, sc; Fr. 1’. -s. 25‘J, Part Jl., ss. G!J9, 7U2- 
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73. Whenever any person is convicted of an offence for 
^ which under tliis Code the Court has power 

to sentence him to rigorous imprisonment, 
the Court may, by its sentence, order that 
the offender shall be kept in solitary confinement lor any 
portion or portions of the imprisonment to which he is 
sentenced, not exceeding tlireo months in the whole, accord¬ 
ing to the following scale, that is to say— 

A time not exceeding one month, if the term of imprison¬ 
ment shall not exceed six months. 

A time not exceeding tw^o months, if the term of im¬ 
prisonment shall exceed six months and shall not exceed 
one year. (Act VIII. of 1882, s. 5.) 

A time not exceeding three mouths, if the term of im¬ 
prisonment shall exceed one year. 


Commentary. 

There is nothing in s. 262 of the Criin. P. C. to preclude the Court 
from imposing solitary conlu'ement as part of the sentence in a case 
tried summarily. (Empress v. Aimu Khan, 6 All. 83.) 


74. In executing a sentence of solitary confinement, such 
conlinement shall in no case exceed lourteen 

Limit of soiihiiy j time, with intervals between the 

connneinent. J ^ « t r* ^ i.* j. i 

periods of solitary confinement of not Jess 
duration than such period; and when the imprisonment 
awarded shall exceed three months, the solitary confinement 
shall not exceed seven days in any one month of the whole 
imprisonment awarded, with intervals between tho periods 
of solitary confinement of not less duration tbau such 
periods. 


Commentary. 


Accordingly, where a prisoner had been sentenced to imprisonineiit- 
for a year and a day, of which three mouths w’oro to ho passed in 
solitary continement, tho Madras fligh Court reduced the solitarv 
confinenitnt to a period of 84 days, (loth Dec., 1879; 8.0. Wcir, 
1st edition, Sup. 1 [15].) 


75. Whoever, having been convicted of anolfonco punish¬ 
able under (Chapter XII. or Chapter XVII. 
of this (lode with imprisonment of either 
description for a tc’Mu of three years or 
upwards, shall bi ; uiity of nny offence 
punishable under l ii.her those chapters 
wiili imprisoumeiil ol. either dLScripliou lor 
a term of three ye;, is vir upwards, shall be 


PuDishment of 
persons convicted, 
after n previous 
conviction, *U' an 
ofl'eiico jmnijjhable 
with tlirce vears* 
imprison incut. 
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siibiect for every such subsequent offence to transportation 
for life, or to imprisoHment of either description for a term 
which may extend to ten years. (Act a. ot looo, s. 

Commentary. 

The Bengal High Court holds that the previous offence must have- 
been committed lince the'Penal Code ^me into operation, so as to 
tow teen punishable under it. Therefore, a previous conviction for 

theft committed in 1860 i\-as held not pXn' 

mPTit- under s. 75. (Beg. v. Hurpaul, 4 Suth. Or. J, Keg. v. ^ 

5 Suth Cr. 66.) A contrary ruling has been given by the Madras 
Htob Court (1st August, 1864.) But considering the definition of 
too'’word “offeMe” in s. 40 of the Penal Code, as ^“‘^Breted siibse- 
ouently liy Acts IV. of 1867 (defining “offence ), and XX\ II. of ISth 
(Pena/code Amendment), the view taken by the Bengal High Court 
Lems to mo to bo preferable. Nor can the enhanced pimishmont be 
awarded, where the offence subsequently com^mittcd is mealy an 

attempt to commit an offence 18^4 to 

or an abetment of such an offence. (Ruling 

s. 75, see Weir, 11-17 [16-23]; Empress v. Isana, o Bonn 140, ^"’P^ess 

Rfim Daval 3 All 773; Beg. v. Sricharan Bami, 14 Cal. 6o7.) it 
has also been decided in Bi^ngal that the Bubsequent offence must ba 
one committed after release from prison upon the previous conviction; 
me liability to enhanced punishment for the second ofienco 
the ground that the sentence already home has had no effect n 
prLSting a repetition of crime, and has been, therefore insufficient 
as a warning." Therefore, where a prisoner committed sevemv 
ofeLes which were made the subject of several trials the last trial 
taking place a few weeks after those preceding it, while the P^J^oner 
was still undergoing liis sentence, the (--ourt held that such conyictionK> 
could not bo charged under s. 75. (Keg. v. Pubon, 
clear that the second offence must have h®™ foramittcd a^ftcr 
viction for the first. (Eropre.ss i'. Megha, 1 All. 637.) ^^"t “ a piisoner 
in gaol for theft, committed another theft in pol, it is difficult to see- 
why he should not receive an enhanced punishment. 

This section is intended to provide for a more severe sentence than 
that allotted to the offence with which the prisoner is charged, wlien 
tofhSli is not adequate to the offeuee Rocourw «- 
frill to it where the normal penalty is sufficient, still less wnen tin, 
f ffe'.t of applying it would be to diminish the punishment, lor 
instance, whto the offence charged under s. 457 7“^ 
fourteen vear-s’ imprisonment, if the Court is not disposed to.ii flicl 

trausportation for life, s. 75 should not te made 77^*7410 

only ten yt:.ars' impri.sonment can be inflicted. i,t?hco baian iato 

V. Empress, 0 Cal. 877.) 

When it is intended to re-ovc a previous conviction this 

.se ction, toe fret, date, and place of d^witos convuHto 
staied in the charge. If sui h stateroe nt is Bie ton‘‘y, 

it lit any tluio before iruntouco is parsed.^ (Cum. 1. 
o'njfct ir to enable the pt isoner to kuow spncilica i. iMinLnt li 
offence will he u.Hid for the pur]inse of euhaiicing his punishment. It 
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is not sufficient to allege tliat he had been previously convicted of 
offences under Chapter XVIT. of the Indian Penal Code. (Keg. v. Sheikh 
Jakir, 22 Suth. Cr. 39.) Where there is no such charge, the awardmg 
of enhanced punishment is illegal, unless the charge is entered up, and 
the prisoner is called upon to plead to it before sentence is passecL 
(Keg. V. Kajeoomar Pose, 19 Suth. Cr. 41; Keg. v. Esan Chunder, --1 
Suth. Cr. 40; Keg. v. Dorasarai, 9 Mad. 281.) 

The procedure in trying the charge is laid down by s. 310 of the 
Criminal Procedure Code. The previous conviction is not brought to 
the notice of the jury until the substantive offence has been fully tried, 
unless it is itself relevant to the principal charge. Where there is a 
jurv, and the previous conviction is not admitted, the evidence to 
establish it and the identity of the prisoner must be left to them, 
and found by them as a fact. (Keg. v. Esan Chunder, uh. sup.) The 
inode of proving a previous conviction is stated in s. oil of the 
Criminal Procedure Code. 

Where a previous conviction is proved for the purposes s. 
the Penal Code, the prisoner cannot bo dealt with under s. 35 of the 
Criminal Procedure Code as if he had been convicted of two offences. 
(Reg. V. Khalak, 11 All. 393.) 


CHAPTEE IV. 


GENERAL EXCEPTIONS. 


For commentary on this chapter, see Part II., Chap. III., and the 
special references appended to the following sections. 



76. Nothing is an offence wliicli is done 


TH IS Ltl IVC U1 ITl ^ 

sell to bv, bound by law to do it. 


lUus(rallo7is. 



lH L J.I., t -- 

For Mistake of Fact, see ss. 1'21-124. 
For Mista ke of Law see ss. l-25-r27. 
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Act 


Nothing is an offence wliicb. is done by a Judge, 
when acting judicially in the exercise 
of any power which is, or which in good 
faith he believes to be given to him by 
law. 


of Judge 
when acting judi¬ 
cially. 


For commentary on s. 77, see Part IL, ss. 128 137. 

78, Nothing which is done in pipuance of, or which is 
warranted by tlie judgment or order of a 
.uant'toT judT Court of Justice, if done whilst such judg- 
ment or order of a mont or Order remains in force, is an oitence. 
Court of Justice. notwithstanding the Court may have had 
no jurisdiction to pass such judgment or order, provided 
the person doing the act in good faith believes that the 
Court had such jurisdiction. 


For commentary on s. 78, see Part IL, ss. 138, 139. 


79. Nothing is an offence which is done by any person 
who is justified by law, or who by reason 
jur of a mistake of fact and not by reason 

liy ml'swke of fact of a mistake of law, ill good faith _ believes 

believing himself himself to be justified by law in doing 
justified by law. 


IllusiratioH. 


A sees Z commit what appears to A to be a murder A, iii tl o 
exercise, to the test of liis judgment exerted m good faith, ot tiio 
power whicli the law gives to all persons of 

in the fact, seizes Z, in order to bemg Z before ' 

A lias committed no offence, tliongU it may turn out that Z was acting 
in self-defence. (See Bhawoo Jivaji v. Mulji Pyal, 12 Bom. du.) 


For commentary on s. 79, see note to s. «0. 


bO. Nothing is an offence wiiich is done by accident oi 
misfortune, and without uoy criminal in- 
Accident in the tcutiou or knowledge, in the doing of a 
doing of a lawful ^ inaiiMer, by lawful 

means, and with proper care tiiid caution. 


act. 


illustration, 

A is at work with a hatchet; the head flies off and kills a man who 
is standing by. Here, if there was no want of proper caution on thu 
}>art of A, his act is excusable and not an offence. 

For commentary on s. 80, sec Part IL, ss. 156-158. 
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81. Nothiug 


A.ct likely to 
cause harm, but 
<lone without a 
criminal intent and 
to prevent other 
harm. 


43 

is an offence merely by reason of its 
being done with the knowledge that it is 
likely to cause harm, if it be done without 
any criminal intention to cause harm, and 
in good faith for the purpose of preventing, 
or avoiding, other harm to person or pro¬ 
perty. 



Explanation ,—It is a question of fact in such a case, 
whether the harm to be prevented, or avoided, was of such 
a nature, and so i'^iminent, as to justify, or excuse, the risk 
of doing the act, ith the knowledge that it was likely to 
cause harm. 




Ulintrations, 

(a) A, tho captain of a steam vessel, suddenly, and without any 
fault or negligence or. his part, finds himself in such a jiosition tliat, 
before he can stop hi vessel, ho must inevitably run down a boat B, 
with 20 or 30 passengers on board, unless ho changes the course of his 
vessel, and that, by changing his course, he must incur risk of running 
down a boat 0, with only 2 passengers on board, which ho may 

podsihly clear. Hero, if A alters his course without any intention to 

r«tn down tho bt)at 0, iiiid in liiith for 1 Ik> pnrjioMO of uvoiilinH; llx' 

danger to tho passengers in the boat B, bo is not guilty of an offence, 
though ho may run down tho boat C, by doing an act which ho know 
was likely to cause that effect, if it be found as a matter of fact that 
tho danger which ho intended to avoid was such as to excuse him in 
incurring the risk of running down tho boat C. 

{h) A, in a great fire, pulls down houses in order to prevent tho 
conflagration from spreading. lie does this with the intention, in 
good faith, of saving hiimnii lifo or projierty. Here, if it bo found 
that the harm to bo preveutod was of such a nature and so imminont 
as to excuse A’s act, A is not guilty of the offence. (See Reg. 
• Boslan, 17 Bom. C2G.) 

For commentary on s. 81, see Part 11., ss. 159-lGl. 


Ant of a child 
umier 7 years of 
age. 

Act of a child 
above 7 and under 
12 yeai-s of age, 
who has not suUl- 
citnt maimity of 
understanding. 


82. Nothing is an offence wliich is clone 
by a child under seven years of age. 

83. Nothing is an offence which is done 
by a child above seven years of age and 
under twelve, who has not attained aulli- 
cient maturity of understanding to judge 
of the nature aud consequences of his con¬ 
duct on that occasion. 


A 


1 


For commentary on ss. 82, 83, see Part II., s. 1G2. 
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84 Nothing is an offence which is done by a person 
who, at the time of doing it, by reason ot 
. Act of a person ^jnsoundncss of mind, is incapable of Imow- 
of unsound mind. ^Ct, or that he IS 

doino- what is either wrong or contrary to law. 


For commentary on s. 84, see Part II., ss. 163 187. 


85. Nothing is an offence which is done by a person who, 
at the time of doing it, is, by reason ot 
intoxication, incapable of knowing the 
nature of the act, or that he is doing what 
is either wrong or contrary to law, provided 
that the thing which intoxicated him was 
administered to him without his knowledge 


Act of a per.'jon 
incapable of jutlg- 
inent by reason 
of intoxication 
caused against his 
will. 


or against bis will. 


86. In cases where an act done is not an ofience unless 
done with a particular knowledge or intent> 
a person who does the act in a state of in¬ 
toxication shall he liable to be dealt with 
as if he had the same knowledge as he 
would have had if he had not been intoxi¬ 
cated, unless the thing which intoxicated 
him was administered to him without his knowledge or 


OlTence requir¬ 
ing a particular 
intent or know¬ 
ledge committed 
by one who is in¬ 
toxicated. 


against his will. 


For commentary on ss. 85, 86, see Part IL, ss. 188,18J. 


87. Nothing, which is not intended to cause death or 
grievous hurt, and which is not known by 
the doer to be likely to cause death oi 
o-rievous hurt, is an oflence by reason of any 
barm which it may cause, to any person 
above eighteen years of age, who has given 
consent, whether express or implied, to 
.suffer that harm; or by reason of any harm w’lnch it inay 
be known by the doer to be likely to cause to any snch 
person, who has consented to take the risk ot that barm. 


Act not intended 
and not known to 
bo likely to cause 
death or grievous 
hurt, done by con- 
Heiit. 


Jllu&tration. 

A and Z acrco to fence with each other for amusement. This 

ajirtomeiit implies the consent of each to anef if 

tlio courso of such fencing, may t’O Wiused without foul play, and . , 
wliile playing fairly, hurt.s A commits no ofience. 


miST/iy 



For commontarv on tlio doctrine of consent, as stated in ss. 87-92 of 
the Code, see Part'll.,ss. 100-197, and the special references appended 
to the following sections. 


88. Nothing, which, is not intetided to causa death, is an 
offence by reason of any harm which it may 
cause, or be intended by the doer to cause, 
or be known by the doer to be likelv^ to 
cause, to any person for whose benefit it is 
done in good faith, and who has given a 
consent, whether express or implied, to 
suffer that harm, or to take the risk of that harm. 


Act not intentle l 
to c.iuse death, 
done by consent 
in good faith for 
the benefit of a 
person. 



Illustration. 

A, a surgeon, knowing that a particular operation is likely to cause 
the death of Z, who suffers under a painful complaint, but not intend¬ 
ing to cause Z’s death, and intending, in good faith, Z’s benefit, 
performs that operation on Z with Z’s consent. A has committed no 
ofifenco. 

For commentary on ss. 88, 91, see Part II., s. 193. 


89. Nothing, 

Act done in good 
faith for the bene¬ 
fit of a child or 
person of unsound 
mind, by or by 
•consent of guar¬ 
dian. 

Provisoes. 


which is done in good faith for the benefit 
of a person under twelve years of age, or 
of unsound mind, by or by consent, either 
express or implied, of the guardian or other 
person having lawful charge of that person, 
is an offenco by reason of any harm which 
it may cause, or be intended by the doer to 
cause, or be known by the doer to be likely 
to cause, to that person : Provided— 


First.-^That this exception shall not extend to inten¬ 
tional causing of death, or to the attempting to cause death; 

Secondly .—That this exception shall not extend to tho 
doing of anything which the person doing it knows to be 
likely to cause death, for any purpose other than tlie pre¬ 
venting of death or grievous hurt, or the curing of any 
grievous disease or infirmity; 

Thirdly .—That this exception shall not extend to the 
voluntary causing grievous hurt, or to the attempting to 
•cause grievous hurt, unless it bo for the purpose ot pre¬ 
venting death or grievous hurt, or the curing of any grievous 
disease or infirmity; 

FoiirtMy.—Th^t this exception shall not extend to the 
abetment of any oftence, to the committing of which 
offence it would not extend. 


t 
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Illustration. 

A in "ood faitli, for his chilcVs benefit, without his child’s consent, 
has his child cut for the stone by a surgeon, knowing it to bo likely 
that the operation will cause the child’s death, but not intending to 
cause the child’s death. A is within the exception, inasmuch as his 
object was the cure of the child. 

For commentary on s. 89, see Part II., s. 196. 

90. A consent is not siicli a consent cOS is intended by 
, any section of this Code, if the consent is 
to wwen ZZ given by a person under fear of injury, or 
fear or misconcep- under a misconception of fact, and it the 
tion. person doing the act knows, or has reason 

to believe, that the consent was given in consequence of 
such fear or misconception—Or, 

If the consent is given by a person who, from iinsoiiud- 
ness of mind, or intoxication, is unable to 

Consent of a understand the nature and consequence of 
tliat to "’liiob he gives his consent; or, 
unless the contrary appears from tiie con¬ 
text, if the consent is given by a person who is under twelve 
years of age. 

For commentary on s. 90, see Part II., ss. 191,195. 

91. The exceptions in sections 87, 88 and 
89 do not extend to acts which are offences 
independently of any harm which they may 
cause, or be intended to cause, or be known 
to be likely to cause, to the person giving 
the consent, or on whose behalf the consent 
is given. 


Acts which are 
ofTenees indepen¬ 
dently of harm 
caused to the per¬ 
son consenting, are 
not within the ex- 
cej^tionsiu sections 
87, 88, and 89. 


Illustration. 

Causing miscarriage (unless caused in good faith for the purpose of 
saving the life of the woman) is uu offence independently of any harm 
which it may cause or be intended to cause to the woman. Therefore, 
it is not an offence by reason of such harm; ” and the con.sent of the. 
woman, or of her guardian, to the causing •of such miscarriage do^ 
not justify the act. 

92. Nothing is au offence by reason of any harm which 
it naay cause to a person for whose benefit 

Act done in good it j 3 done ill good faith, even without tiiat 
dt'^'’o^* a''°,erron pcrsou’s Consent, if the circumstances are 
without conien’t.”" sucli that it is impossible for that person to 
signify consent, or if that person is incapable 
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of "iviiig consent, and has no guardian, or other person in 
” . lawful charge of him, from whom it is 

Provisoes. possible to obtain consent in time for the 

thin^^ to be done with benefit. Provided— 

O 

First .—That this exception shall not extend to the inten¬ 
tional causing of death, or the attempting to cause death; 


Secondly .—That this exception shall not extend to the 
doing of anything which the person doing it knows to be 
likely to cause death, for any purpose other than the pre¬ 
venting of death or grievous hurt, or the curing of any 
grievous disease or infirmity ; 

Thirdly .—That this exception shall not extend to the 
voluntary causing of hurt, or to the attempting to cause 
hurt, for any purpose other than the preventing of death 
or hurt; 


Fourthly .—That this exception shall not extend to the 
abetment of any offence, in the committing of which offence 
it would not extend. 


Ill nsirat ions. 


(a) Z is thrown from his horse, and is insensible. A, a surgeon, 
finds that Z requires to be trepanned. A, not intending Z’s death, 
but in good faith, for Z’s benefit, performs the trepan before Z recovers 
his power of judging for himself. A has committed no offence. 

(h) Z is carried off bv a ti"er. A fires at the tiger knowing it to bo 
likely tint the shot niay kill Z, hut not intending to kill Z, and in 
good fiiith intending Z’s benefit. A’s ball gives Z a mortal wound. 
A has committed no offence. 


(c) A, a surgeon, secs a child suffer an accident which i:i 
prove fatal unless an operation be immediately perlormed. inere is 
not time to apply to the child’s guardian. A performs the ope;-atiou 
in spite of tlio entreaties of the child, intending, in good faith, tiie 
child’s benefit A has committed no offence. 


(J), \ is in a house winch is on fire, with Z, a child. People bolow 
hold out a blanket A drops the child from the liouse-top, knowiup it 
to hi' likelv that the fall may kill the child, but not intending to kill 
the child, and ini mding, in good faith, the child’s benefit. Mere even 
if the child is killed by the lall, A has committed no oftcnce. 


Explauafioii.—^hn'e pecuniary benelit is not benefit witbm 
the meaning of sections 88, 80 and 92. 

For commentary on s, 02, see Part IL, s. iJi. 
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93. No communication made in good faith is an offence 
by reason of any barm to the person to 
Communication jg made, if it is made for the benefit 

made in good faith. 

of that person. 

Illustration. 

A n. surgeon, in good, faith, comnciiinicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the shock. 
A has committed no offence, though he knew it to be likely that the 
communication might cause the patient’s death. 

Commentary. 

Section 93 was intended by the Commissioners to guard against a 
no.ssibility which their ingenuity foresaw, though it is hardly likely 
ever to become a reality. 'The words of s. 299 arc so wide, that a 
person might commit the offence of culpable homicide by suddenly 
communicating disastrous intelligence to a person whose state of 
health was such that the shock might readily prove fatal. It seemed 
to the Commissioners that the section ought not to be altered so as to 
exclude such an act from the list of offences; because, if a person 
maliciously, and for the purpose of killing or injuring another, 
imparted a shock of this species, the act was as truly criminal as if a 
tangible weapon had been used. Section 93 was therefore introduced 
to protect the innocent, without unduly cloaking the guilty. When 
we remember, however, that the words ‘‘good faith” imply due care 
and attention; and that it is expressly stipulated that the communica¬ 
tion shall be made for the benefit of the person to whom it is addressed, 
it may be doubted whether the danger, supposing any existed, is much 
diminished. (See 1st Report, 1846, ss. 243-249.) 

94. Except murder, and offences against the State, punish¬ 
able with death, nothing is an offence which 
Act to which done by a person who is compelled to do 
it by threats, which, at the time of dobg 
it, reasonably cause the apprehension that 
instant death to that person will otherwise be the conse¬ 
quence ; provided the person doing the act did not of his 
own accord, or from a reasonable apprehension of lianu to 
himself short of instant death, place himself in the situation 
by whicli he became subject to such constraint. 

Explanation 1.—A person who, of his own accord, or by 
reason of a threat of being beaten, joins a gang of dacoits, 
knowing their character, is not entitled to the benefit of 
this excejition, ou the ground of his having been compelled 
by Lis associates to do anything that is an ofteuce by law. 

Explanation 2.- A person, seized by a gang of dacoits. 
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find forced, by threat of instant death, to do a thing which 
is an offence bv law; for example, a smith compelled to 
take his tools,'and to force the door of a house for the 
dacoits to enter and plunder it, is entitled to the beneht ot 
this exception. 

For commcntai'y on s. 91, see Part II., s.s. I98-20I. 

95. Nothing is an offence by reason that it causes, or that 
it is intended to cause, or that it is known 
Act c-iusing any harm, if that harm 

slight harm. person of ordinary sense 

and temper would complain of such harm. 


Commentary. 

Thi.s is a novel, l)ut a useful section. It is plain that the “ person 
of ordinary sense and temper” must ho taken from the class to winch 
the actual' complainant belongs. Gross langua^ and even personal 
violence, may be so common among members ot a particular, class ot 
tUo community, that snob acts may bo done by one to another without 
anv idea that anv just ground for complaint is given, bimilar acts m 
a different rank of life might necassarily exhibit an intention to insult 
and iniure. The section is valuable as allowing tho Judge a means ol 
evading the strict le tter of tlie law, whenever merely litigious charges 
aro brouglit under such sections as 294, 295, 499, 503, etc. 

The original framers of the Code in their notes (p. 81) sa} of this 
clause, that it 

“Is intended to provide for those cases which, though, from the impertcc- 
tions of language, they fall within tho letter of the penal law are yet not 
within its spirit, and are all over tho world considered by the public, and arc 
for tlic most part dealt with by the tribunals, as umocont. As our definitions 
arc framed, it is theft to dip a pen into another man s 
crumble one of his wafers; an assault to cover him with a cloud of dust by 
riding past him ; hurt to incommode him by pressing against him in getting 
into a carriage. There arc innumerable acts without pcrfornimg whic.i mvn 

cannot live tVtluT in socioty--acU which nil vet’' 

in turn, and which it is desirable they should do and suffer m turn. j oL uUi 
differ onlv in dorree from crimes. That these acts ought not to be tr. ito i 
M crimes is evident, and wo think it far better expressly to exeept them Irom 
hie penal clauses of tho (JoJo than to leave it to tho Judges to o.xcept them 
in practice.’* 

For instance, tho High Court of Bombay rovorsoa a conviction for 
theft under this section, where tho accused was sioitenced ^ seven 
days’ imiirisomueiit for picking pods, value d pie, off a li^co standing 
iu a^vasto piece of Government land. (Keg. r. Ka ya, o Bom. U.G. 
C.C. 35-) Tho case might have been different had tho produce bt on 
taken from a tree on the property of a private person. 

This section, however, was held not to apply to a blow acroas the 
chest with an umbrella, though sueli blow uiay have caused hut litt o 
pain (Govcrunient of Bengal r. Shoo nliolani, _l buth. Li. 00. “i to 
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the tearing up of a paper wlucli showed a money debt due from the 
defendant to the prosecutor, though it was unstamped, and therefore 
not a legal security. (Beg. v. Eamasami, 12 ]\Iad. 148.) 


Of the Right op Private Defence. 

For comraentarv on the Bight of Private Defence, see D., 
ss. 202-227, and the special references appended to the following 
sections. 

Nothin, done in . 96* Nothiu? is an offencc which 
private defence is in the exei’cise of the right ot private 
an offence. defence. 

Right of private 97. Every person has a right, pbject to 
defence of the body the restrictions contained in section JJ, to 
4ind of property. defend — 

First. —His own body and the body of any other person, 
.^gainst any offence affecting the human body. 

Secondly. —The property, whether movable^ or immov- 
.able, of himself or of any other person, against any act 
whicli is an offence falling under the definition ot theft, 
robbery, mischief, or criminal trespass, or which is an 
attempt to commit theft, robbery, mischief, or criminal 
trespass. 

For commentai*y on s. 97, see Poi’t IL, ss. 202, 215, 225, 277. 

98. When an act, which would otherwise be a certain 
offence, is not that offence by reason of tlie 
defentVgaSlo vouth, the want of maturity of understand- 
.Mut of a person of ieg, the unsoundiiess of mind, or the in- 
iiDsound mind,etc. toxicatiou of tho persou doing that act, or 
by reason of any misconception on the part ot that person, 
every persou has the same right of private defence against 
that act which ho. would have if tho act were that offence. 

lUmtratwns. 

(a) Z. under Iho influence of madness, attempts to kill A; Z is 
guilty of no offence. Hut A bas the same right of private defouco 
which he w'ould have if Z were sane. 

(b) A enters bv night a house which he is legally entitled to enter. 
Z in good faith/takiiig A for a house-breaker, attacks A. Hero Z, 
by attacking A, under this misconception, commits no offence. But A 
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Acts against 
whioli there is no 
righi of private 
defence. 


has the same right of private defence against Z, whicli he would have 
if Z were not acting under that misconception. 

99. First —^There is no right of private defence against 
an act which does not reasonably canse the 
apprehension of death or of grievous hurt, if 
done, or attempted to be done, by a public 
servant acting in good faith under colour of 
his office, though that act may not be strictly 
justifiable by law. 

Second .—There is no right of private defence against an 
act wliich does not reasonably cause the apprehension of 
death or of grievous hurt, if done, or attempted to be done, 
by the direction of a public servant acting in good faith 
under colour of his office, though that direction may not be 
strictly justifiable by law. 

For commentary on s. 99, cl. 1, 2, see Part II., ss. 201-2M and 227. 

Third ,—There is no right of private defence in cases in 
which tliere is time to have recourse to the protection of the 
public authorities. 

For commentary on cl. 3, sec Part II., s. 203, 216. 

Fourth ,—The right of pr^yaljs defence iu 
no case extends to the inflicti.ig of more 
harm than it is necessary to inhi^t for the 
purpose of defence. 

For commentary on cl. 4, see Part II., h. 217. 

FxjjlancUion 1.—A person is not deprived of the right of 
private defence against an act done, or attempted to be 
done, by a public servant, as such, unless he knows, or has 
reason to believe, that the person dqnop the act is such 
public servant. 

Explanation 2.—A person is not deprived of the right of 
private defence against an act done, or attempted to be 
done, by the direction of a public servant, nntjss he knows 
or has reason to believe, that the persem doing the act is 
acting by such diro(diou; or uuli^'ss such person states the 
authority under whicli h^ acts, or, if lie has authority in 
writing, unless he Tproduces such authority if demanded. 

For commentary on tUcc. ..ypUci itions, ^:ce Part 11.^ s. 204. 


Kxtent to which 
the 3-ight may be 
exorcised. 
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100. The right of private defence of the body extends, 
under the restrictions mentioned in the last 
When the right ^^ecedino- section, to the voluntary causing 
of ^ulV'^body ^ex- of death or of any other harm to the assail- 
tends to causing if tlie offence wliich occasions the exer- 

death. cise of the right be of any of the descriptions 

hereinafter enumerated, namely— 

First—Sxwh an assault as may reasonably cause the 
apprehension that death will otherwise be the consequence 
of such assault— 

Secondly.—Snch an assault as may reasonably cause the 
apprehension that grievous hurt will otherwise be the con¬ 
sequence of such assault— 

Thirdly—ku assault with the intention of committing 

rape— ^ . 

Fo^My—^^ri assault with the intention of gratifying 

unnatural lust— 

Fifthly—kn assault with the intention of kidnapping or 
abducting— 

Sixthlu—kn assault with the intention of wrongfully 
confining a person, under circumstances which may reason¬ 
ably cause hi-« to apprehend that he will be unable to have 
recourse to r)ublic authorities for his release. 

For commentary on «. 100, see Part II., ss. 216, 221. 

101. If offence be not of any of the descriptions 

enumerated in the last preceding section. 

When snch right the right of private defence of the body 
extends to causing <]oes not extend to the voluntary causing of 
.my harm oti.er ti.ssailant, but does extend^ 

' unJ®r the restrictions mentioned in section 

99, to the voluntary camming to the assailant of any harm 
other than death. 

For conmicntary on s. 101, sec Part II., s. 217. 

102. _The right of private defence of tUe body commences 

as soon as a reasonable apprehension ot 
Commencenient the body arises froui an attempt 

or threat to conimit the offence, though the 
offence may not h?ive been committed ; and 
it continues as long as such apprehension of 
danger to the body continues. 

For commentary on s. 102, see Part II., s. ^23. 


and con tiu nance 
of tlie right of 
private defence of 
the body. 
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103. The right of private defence of property extends, 
When the right restrictions mentioned in section 

of juivale Jcfonce t® t^e Voluntary causing of death or of 
of pioi.erty ex- any Other harm to the wrong-doer, if the 
tend, to causbg ofience, the committing of which, or the 
attemptiDg to commit which, occasions the 
exercise of the right, be an offence of any of the descriptions 
hereiuafter enumerated, namelv— 


First- -Robbery. 

Secondly. —House-breaking by night. 

Ihirdly .—Mischief by fire committed on any building, 
tent, or vessel, whicli building, tent, or vessel is used as a 
human dwelling, or as a place for the custody of property. 

Fourthly.—’n\eh, miscilief, or house-trespass under such 
circumstances as may reasonably cause apprehension that 
death or grievous liurt will be the consequence, if such 
right of private defence is not exercised. 


For commentary on s. 103, seo Part II., ss. 218, 221. 

104. If the offence, the committing of which, or the 
attempting to commit which, occasions the 
When the right exercise ot the right of private defence, be 

extends to causing xU li. • i * ^ ® i « 

4my harm othel Ibelt, mischiel, or cnniinal trespass, not of 
than death. any of the descriptions enumerated in the 

last preceding section, that right does not 
extend to the voluntary causing of death, but does extend, 
subject to the restrictions mentioned in section 99, to the 
voluntary causing to the wrong-doer of any harm other 
than death. 


For commentary on s. 101, sec Part 11,, ss. 219, 220. 

Commencement 105. First ,—The right of private defence 
or\he^°”rVghT^of property commences when a reasonable 
iirivate defence ot* apprehension of danger to the property 
property. commences. 

Second. —The right of private defence of property against 
thelt continues till the offender has effected his retreat with 
the property, or the assistance of the public authorities is 
obtained, or the property has been recovered. 

Third, —The right of private defence of property against 
robbery continues as long as the offender causes or attempts 
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to cause to any person death, or hurt, or wrongful restraint, 
or as long as the fear of instant death, or of instant hurt, or 
of instant personal restraint continues. 


FouHh .—The right of private defence of property against 
criminal trespass, or mischief, continues as long as the 
offender continues in the commission of criminal trespass 
or mischief. 


Fifth .—The right of private defence of property against 
house-breaking by night, continues as long as the house- 
trespass which has been begun by such house-breaking 
continues. 

For commentary on s. 105, see Part II., s. 224. 


106. If, in the exercise of the right of private defence 
against an assault which reasonably causes 
the apprehension of death, the defender be 
so situated that he cannot effectually exer¬ 
cise that right without risk of harm to an 
innocent person, his right of private defence 
extends to the running of that risk. 


Right of private 
defence against a 
deadly assault 
when there is risk 
of harm to an in¬ 
nocent person. 


Ulusiration, 

A is attacked by a mob who attempt to murder liim. He cannot 
effectually exorcise his right of private defence without firing on the 
mob, and he cannot fire without risk of harming young children who 
are mingled with the mob. A commits no offence if, by so firing, ho 
harms any of the children. 


CHAPTER Y. 

OF ABKTMENT. 

For commentary on a>)etrnent, sco Part II., Chap. IV., ss. 233-212, 
and special references to following sections. 

Abetment of a 107. A PERSON abcts the doing of a thing, 

thing. — 

First .—Instigates any person to do that thing ; or, 

Fur commentary, see Part II., ss. 233-235. 





Secondly .—Engages witli one or raore other person, or 
persons, in any conspiracy for the doing of that thing, if an 
act or illegal omission takes place in pursuance of that 
conspiracy, and in order to the doing of that thing; or, 


For commentary, see Part II., ss. 236, 237. 

Thirdly ,—Intentionally aids, by any act or illegal 
omission, the doing of that thing. 


For commentary, see Part II., ss, 238, 239. 

^ Explwiation 1 ,—A person who, by wilful misrepresenta¬ 
tion, or by wilful concealment of a material fact which he 
is bound to disclose, voluntarily causes or procures, or 
attempts to cause or procure, a thing to be done, is said to 
instigate the doing of that tiling. 


Illustration, 

A, a public officer, is authorized by a warrant from a Court of 
Justice to apprehend Z. B, knowincj that fact, and also tliat C is not 
Z, v/ilfully represents to A that 0 is Z. and thereby intentionally 
causes A to apprehend C. Here B abets by instigation the appre- 
liension of C. 

Explanatton 2.—Whoever, either prior to or at the time 
of the commission of an act, does anything in order to 
tacilitate the commission of that act, and thereby facilitates- 
the commission thereof, is said to aid the doing of that act* 

108. A person abets an oflence who abets either the com- 

AWttor. mission oi an oflence, or the commission of 

an act, which would be an offence, if com¬ 
mitted by a person capable by law of committing an offence 
with the same intention or knowledge as that of t!ie abettor. 

Explanation 1.—The abetment of the illegal omission of 
an act may amount to an offence, although the abettor may 
not himself be bound to do that aci. 

Eq'lanation 2.—To constitutr' tbo offence of ahetm 
is not necessary that the act abetted should'bo co' 
or tlmt the oflect requisite to constitute the ofle 
be caused. 

lllustya lions, 

(a) A iiistigatos B fo murder 0. B refu.^es + 
of abetting B to commit mnr.tur. 





(b) A instigates B to murder D. B, in pursuance of the instigation, 
stalls]). D recovers from the wound. A is guilty of instigating B to 


commit murder. 

Explanation 3.—It is not necessary that tlie person abetted 
should be capable by law of conamittins an offence, or that 
he should have the same guilty intention or knowledge as 
that of the abettor, or any guilty intention or knowledge. 


Illustrations, 

(a) A, with a guilty intention, ahots a cliiLl, or a lunatic, io commit 
an act which would be an offence if committed by a person capable by 
law of committing an offence, and having the same intention as A. 
Here A, whether the act be committed or not, is guilty of abutting an 
offence. 

(?>) A, with the intention of murdering Z, instigates B, a child under 
seven years of age, to do an act which causes Z’s death. B, in con¬ 
sequence of the abetment, does the act, and thereby causes Z’s death. 
Here, though B was not capable by law of committing an offence, A 
is liable to be punished in the same manner as if B had been capable 
l)y law of committing an offence, and had committed murder, and ho 
is, therefore, subject to the punishment of death. 

(c) A instigates B to set fire to a dwelling-house. B, in consequence 
•of the unsoundness of his 'hiind, being incapable of knowing the 
nature of the act, or that he is doing what is wrong or contrary to 
law, sets lire to the house in consequence of A’s instigation. B has 
•committed no offence, but A is guilty of abetting the offence of setting 
fire to a dwelling-house, and is liable to the punishment jirovided lor 
the offence. 

(d) A, intending to cause a theft to be committed, instigates B to 
take pro|)erty belonging to Z out of Z’s possession. A induces .B to 
believe that the prope rty belongs to A. B takes the property out of 
Z s possession, in good faith believing it to be A’s property. B, acting 
under this misconception, does not take dishonestly, and therefore 
does not commit theft. But A is guilty of abetting theft, and is liable 
to the same punishment as if B had committed theft. 

Explanation 4.—The abetment .of an ofifence ' being an 
offence, the abetment of such an abetment is also an offence. 

Illustration. 

- ;i ' 'igatcp B to instigate C to murder Z. B accordingly instigates 
dcr Z, and C commits that offonco in consequence of B’s 
B is Jialde to l>o punished for his offence with th.; punish- 
'u*; and as A instigated B to commit the offence, A is 
same punishment. 

—It is not necessary to the commission of 
tment by conspiracy, tliat the abettor 
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should concert the offence with the person wlio commits it. 
It is sufficient it he engage in the conspiracy in pursuance 
ot which tlie offence is committed. 


Ulmtration, 

A concerts with B a plan for poisoning Z. It is agreed that A shall 
aclininister the poison. B then explains the plan to C, mentioning 
that a third iierson is to administer the poison, but without mention- 
^ ® name. C agrees to procure the poison, and procures and 
•aeliYers it to B for the purpose of its being used in the manner 
explained. A administers the poisons; Z dies in consequence. Here, 
though A and C have not conspired together, vet G has been engaged 
in the conspiracy in pursuance of which Z has been murdered. C has. 
therefore, committed tlie offence defined in this section, and is liable 
to the punishment for murder. 


Fiinishment of 
nbetmont if the act 
abetted is com¬ 
mitted in conse¬ 
quence, and where 
*10 exi>ress provi¬ 
sion is made for 
its puaishnient. 


109. Whoever abets any ofiFence shall, if 
the act abetted is committed in consequence 
ot the abetment, and no express provision is 
made by this Code for the punishment of 
such abetment, be punished witli the punish¬ 
ment provided for the offence. 


Commentary. 

The definition of offenco under the amending Act XX VI I. of 1870 
(see 8. 40) now includes ofiences against special and local laws. 

^^bj^owever, include offences against the law of England. 
Ihereforo, wdiere the principal offender is punishable only under that 
Jaw, as for instance, for an offence against the common law committed 
on the High Seas, he is not punishable under s. 109 for the offence of 
conspiring in India to commit that offeince. (Reg. v. Elmstone, 7 
Bom. H.C. C.C. 116.) When the principal offender is imnishablo 
siiccial English 8ta,tuto, such Statute might pcrJiaps bo liold 
a special law,'" and, if so, lie would be punishable fur abetment 
of the offence ni India. (See 7 Bom. H.C. C.C. 118.) In the case of 
Elmstone and others who were indicted for having conspired in Bombay 
o can^ the destruction of a vessel on the High Seas, the indictment 
aung before the passing of Act XXL of 1879 (Foreign JurisdiciionV 
It was field that they were not punishable under the Penal Code. 

- offender, was convicted under 21A 25 Viet., c.97, 

s. 4:4^ (Malicmus injury to property); Elmstone was convicted as an 
aeceb^soiy before the fact under 9 Geo. IV., c. 74, s. 7 (Criminal Justice 
mprovement), which iirovides that the offence of the accessory may 
be inquired of, tried and determined by any Court which shall have 
jurisclicuon to try tlie principal felon, in thu same manner ns if such 
offence had been committod at the same place as the principal felonv, 
a Bonf H 0^'C committed on tiie High Sens. 

h/^plciuntfOH. xVn net or offeuoc is soid to bo committed 
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in consequence of abetment, when it is committed in conse¬ 
quence of instigation, or in pursuance of the conspiracy, oi 
with the aid which constitutes the abetment. 

Jllustrations. 

(a) A offers a bribe to B, a public servant, as a reward for showing 
A some favour in the exercise of B’s official functions. B accepts the 
bribe. A has abetted the offence defined in s. 161. 

(h) A instigates B to give false evidence. B, in consequence of the 
instigation, commits that offence. A is guilty of abetting that offence, 
and is liable to the same punishment as L. ^ 

(c) A and B conspire to poison Z. A, in pursuaiice of tlie con- 
spn4cy, procures the poison and delivers it to B m order that he may 
administer it to Z. B, in pursuance of Ihe conspiracy, administers 
the poison to Z in A’s absence and thereby causes Zs death. Here, 
B is guilty of murder. A is guilty of abetting that offence by con¬ 
spiracy, and is liable to the punishment for murder. 

For commentary upon<ss. 109-113, see Part II., ss. 240-21-(. 

110. Whoever abets the commission of an offence shall, 
if the person abetted does the act with a 
different intention or knowledge from that 
of the abettor, be punished with the punish- 
ment "orovided for the offence which Nvould 
have Ibeen committed if the act had been 
done with the intention or knowledge of 
the abettor, and with no other. 

111. When an act is abetted and a different act is done, 
the abettor is liable for the act done in the 
same manner and to the same extent as if 
he had directly abetted it; provided the 
act done was a probable consetjuence of the 
abetment, and was committed under the 
influence of the instigation, or with the aid 
or in pursuance of the conspiracy which. 

constituted the abetment. 

Illustrations, 

(a) A instigates a child to put poison into the food of Z, and gives 
him ioisou for that purpose. Tho .child f 

cation, by mistake puts tho poison into the food ot 1. wluoh is by the 
side of that of Z. Hero, if tlie diild was acting under tlie inftuenco 
<A A’s iustig.itioji, and the act done was under the cireumstunces a 
probable consc<iucn«. of the abetment, A is liable m the same mami^ 
and to the same extent, as if he had instigated the child to put tho 

■“jrito&SS™. Z'. boaso. B «t. to tlu. Lou», 
at the same time commits theft of property there. A, tnough guilty 
<tf abetting tho burumg of tho bouse, is i ot guilty of abetting thu 


Punishment of 
abetment if the 
person abetted does 
the act witii a dif¬ 
ferent intention 
from that of the 
abettor. 


Liability of abet¬ 
tor when one act 
is abetted and a 
ilifiorent act is 
done. 


Proviso, 
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tlicft was a distinct act, and not a probable consequence 
or the burning. 

13 and G to break info an inhabited liouse at mid- 
pight. for the purpose of robbery, and provides them with arms for 
hat purpose. E and C break into the house, and being resisted by 
one ot tlie inmates, murder Z. Here, if that murder w-as the pro- 
oabJe consequence of the abetment, A is liable to the punishment 
provided for murder. 

112. If the act for which the abettor is 
iiab]o^\^rcun'u]l° Under the last preceding section is 

tive ])unishment Committed in addition to the act abetted, 
for act abetted and and Constitutes a distinct offence, the abettor 
or act done. jg punishment for each of the 

offences. 

Illustration. 

A instigates B to resist by force a distress made by a public servant, 
iu consequence, resists that distress. In offering the resistance, 

A cau.ses grievous hurt to tho oflScer executing the distress. 

As B has committed both tho oftence of resisting the distress and the 
otlcnce of voluntarily causing grievous hurt, B is liable to punishment 
lor both these offences; and if A knew that B was likely voluntarily 
to cause grievous hurt in resisting the distress, A will also bo liable to 
punishment for each of the offences. 


113. When an act is abetted with’the intention on the 


Liability of abet- abettor of causing a particular 

tor for an effect ®dect, and au act for which tho abettor is 
•:aused by pie act liable in consequence of the abetment 
from^^that itfended different effect from tliat intended 

% the abettor. by the abettor, the abettor is liable for the 
eilect caused, in the same manner and to 
the same extent as if he had abetted tho act with the 
intention of causing that effect, provided he knew that the 
act abetted was likely to cause that effect. 


Illustration. 

A instigates B to cause grievous hurt to Z. 0, in consequence of 
10 insngation, causes grievous hurt to Z. Z dies in consequouce. 
I grievous hurt abetted was likely to cause 

hahio to be punished witli the pimishmeut proYi<ieti for 


111 Whenever any person who, if absent, would bo liable 

AbefUr ..resent pumslied ns an ai>cttor, is present 

"hen ohVi.jre is wlieii the act or oflenco for which lie would 
be punishable in consequonee of the abet- 
ment is committed, iio shall be deemed to 
have com mil tod sucli act or ollbnco. 


mNisr^^ 



115. Wlioever abets the commission of an offence punish- 
Abetment of aa O'’ transportation for life, 

oflente punishable shall, if that oitence be not committed iti 
w ith death or coDsequeiicc of tlie abetment, and no express 

srr.'hf:»»':: cods i» .to 

be not committe.i piiuishment of such abetment, be puuislied 
in consequence of ^yitli imprisonment of either description for 
the abetment. ^ which may extend to seven years, 

and shall also be liable to a fine; and if any act for which 
, the abettor is liable in consequence of the 
causes harm be abetment, and which causes hurt to any 
done in conse- person, is done, the abettor shall be liable 
quence ot the abet- imprisonment of either description for a 

ment. ‘^i*i x. 

term which may extend to fourteen years, 
and shall also be liable to a fine. 


Illust ration. 

A instigates B to murder Z. The offence is not committed. If B 
Iiad murdered Z, he would have been subject to the punishment of 
deatli or transportation for life. Therefore A is liable to imprison¬ 
ment for a term which may extend to seven years, and also to a line; 
and if any hurt be done to Z in consequence of the abetment, he will 
be h'able to imprisonment for a term which may extend to fourteen 
years, and to tine. 

116. Whoever abets an offence punishable with imprison¬ 
ment shall, if that offence be not committed 

Abetment of an coiisequence of the abetment, and no 
wltr" exjiress provision is made by this Code 

ment, if the offence for the punishment of such abetment, be 
be not committed punished with imprisonment of any descrip- 

theTbeTraenr^ provided for that offence, for a term 

which may extend to one-fourth part of the 
longest term provided for that offence, or with such fine as 
is provided for that offence, or with both; and if the abettor 
or the person abetted is a public servant, 
the^ wliose duty it is to prevent the commission 

b<) aptibTic seXalt of such offence, tiie abettor shall be punished 
whose duty it is with imprisonment of any description pro- 
vided for that offence, for a term which may 
extend to one-half of the longest term pro¬ 
vided for that offence, or with such fine as is provided for 
that offence or with both. 

lUustratimis. 

(a) A offers a bribe to B, a public servant, os a reward for showuig 


WHlST/f), 
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A some favour in the exercise of B’s official functions. B refuses to 
accept the bribe; A is punishable under the section. 

(6) A instigates B to give false evidence. Here, if B does not give 
false evidence, A has nevertheless committed the offence defined in 
tliis section, and is punishable accordingly. 

(c) A, a Police officer, whose duty it is to prevent robbery, abets the 
commission of robbery. Here, though the robbery be not committed, 
A is liable to one-half of the longest term of imprisonment provided 
for that offence, and also to fine. 

(d) B abets the commission of a robbery by A, a Police officer, 
whose duty is to prevent that offence. Hero, though the robbery bo 
not committed, B is liable to one-half of the longest term of imprison¬ 
ment provided for the offence of robbery, and also to fine. 


Commentary. 

AYhere a man abetted the Civil Surgeon of a Sudder station in an 
offence punishable under s. 161, it was held he could not receive the 
enhanced punishment under the latter part of s. 116, as the surgeon 
was not a **public servant” within this section. (Beg. v. Bamnath, 
21 Suth. Cr. 2.) 

117. ^Yhoever abets the commission of an offence by the 
public generally, or by any number or class 
comm “ion of‘an persons exceeding ten, shall be pimished 

oirence by the pub- with imprisonment of either description for 
lie, or by more a term which may extend to three years, or 

than ten persons. both. 

Illustration. 

A affixes in a public place a placard, in.stigating a sect consisting 
of more than ten members to meet at a certain time and place for 
the purpose of attacking the members of an adverse sect, while 
engaged in a procession. A has committed the offenco defined in this 
section. 


Commentary. 

This section does not apply to cases where each of the poi-sous 
abetted commits a distinct and separate offence; e.g. where the 
prisoner induced twelve coolies each to break his contract, (3 Snth. 
Or, Letters, 21.) 

118, Whoever, intending to facilitate, or knowing it to 
be likely tliat be will thereby facilitate, the 
commission of an olibnce jiunishable with 
death or transportation for life, volunta¬ 
rily conceals, by any act or illegal omis¬ 
sion, the existence of a design to commit 
such offence, or makes any representation 


Concpnlin:^ n de- 
«ign to cv.uiniit au 
‘•Uouce piini.-hable 
"ith (ie.atli or 
transportation for 
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wliicli lie knows to be false respecting such design shall, if 
that offence be committed, be punished 
with imprisonment of either description for 
a term which may extend to seven years, 
or, if the offence be not committed, with 
imiirisonment of either description for a 
term which may extend to three years; 
and, in either case, shall also be liable to fine. 


If the offence be 
committed. 


If the offence be 
not committed. 


A public servant 
concealing a de¬ 
sign to commit an 
offence which it is 
his duty to pre¬ 
vent. 


llhLstration, 

A, knowing that dacoity is about to he committed at B, falsely 
informs the Magistrate that a dacoity is about to be committed at C, 
a place in an opposite direction, and thereby misleads the Magistrate 
with intent to facilitate the commission of the offence. The dacoity is 
committed at B in pursuance of the design. A is punishable under 
the section. 

For commentary on 118-120, see Part II., ss. 243-245. 

119. Whoever, being a public servant, intending to 
facilitate or knowing it to be likely that he 
will thereby facilitate the commission of nn 
offence, the commission of which it is his 
duty, as such public servant, to prevent, 
voluntarily conceals, by any act or illegal 
omission, the existence of a design to com¬ 
mit sucli offence, or makes any representation which ho 
knows to be false respecting such design, shall, if the 
offence bo committed, be punished with 

If the offence be fniprisonment of any description provided 
lor the offence, for a term which may extend 
to one-half of the longest term of such imprisonment, or 
with such fine as is provided for that offence, or with both; 

or if the offence be punisltable with death 

If the offence be transportation for life, with imprisonment 
St eti! of either description for a term y^’hicli may 

extend to ten years: or, if the offence bo 
not committed, sliall be punished with imprisonment of any 
description provided for the offence, for a 
notVominittc? term wluch may extend to one-fourtli part 
of the longest term of such imprisonment, 
or with such fine as is provided for the offence, or with 
botli. 

lUnstratiov^ 


A, riu ofBcor of police, being ler. ally bound to give inforiiiation of 
all designs to commit lobljcry which may coino to liis knowledge, 
and knowing lliat B designs lo commit robbery, omits to give suen 
infoimaiion, with intent to faoilitat j the commission of tha* offence. 
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Hero A has by an illegal omission concealed the existence of B’s 
design, and is liable to punishment according to the xu’ovision of this 
section. 

120. Whoever intending to facilitate, of knowing it to he 
likely that he will thereby facilitate, the 
commission of an oflfence punishable with 
imprisonment, voluntarily conceals, by any 
act or illegal omission, the existence of a 
design to commit such offence, or makes 
any representation which he knows to be 
false respecting such design, shall, if the 
offence be committed, be punished Avitli 
imprisonment of the description provided for the offence, 

, for a term which may extend to one-fourth. 
If not committed, 

and, II the offence be not committed, to one- 
eighth, of the longest term of such imprisonment, or with 
such fine as is provided for the offence, or with both. 


Concealing a de¬ 
sign to commit an 
offence punishable 
with imprison¬ 
ment. 


If the offence be 
committed. 


CHAPTER VI. 


OF OFFENCES AGAINST THE STATE.' 


For commentary on this chapter, see Part 11., Chap. V., ss. 260-281, 
and special references to following sections. 


Waging or at¬ 
tempting to wage 
war, or abetting 
the waging of war 
ngainst the Queen. 


121. Whoeveu wages war against the 
Queen, or attempts to wage such war, or 
abets the waging of such war, shall be 
punished with death, or transportation for 
life, and shall forfeit all his property. 

Jllustmtwfis, 


W A joins an insurrection against the Queen. A has committed 
the oftbnee defined in this section. 

(l>) A in India abets an insurrection against the Quoen^s Goverii- 
inent of Ceylon by sending arms to the insurgents. A is guilty of 
abetting the waging of war against the Queen. 

For commentary on this .\oction, soo Part II., ss. 261-271. 


121A. Whoever, within or without British India, conspires 
to commit auv of the offences punishable bv 

pouishnMe bv sec- sovoivignty ol Lritish India or ol any part 
‘itn ii;i. ■ thereof, or conspires to overawe, by means 
of criininal force or the sliow’ ef oriiuinal 
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foroe the Government of India or any Local Government, 
shall be punished with transportation for life or any shortei 
term, or with imprisonment of either description which may 
extend to ten years. 

Exvlanation.—To constitute a conspiracy under this. 
section, it is not necessary that any act 
shall tahe place in pursuance thereof. (Act A.XY . 

1870, s. 4.) 

Per commentary on this section, see Part II., ss. 272-»,76. 

122. Whoever collects men, arms, or ammunition, or 

otherwise prepares to wage war, with the 
Coiiectinf! arms, of either Waging, or being prepared 

tlntionoflaging to wage wM against the ! 

war against the punished With transportation foi lite, or im 
Queen. prisonment of either description, for a term 

not exceeding ten years, and shall forfeit all his property. 

123. Whoever by any act, or by any illegal omission, con¬ 

ceals the existence of a design to wage war 
Concealing with against the Qiicen, intending y sue i con 
intent to facilitate gealment to facilitate, or knowing it to be 
a design to wage concealment will facilitate, 

the waging of such war, shall be punished 
with imprisonment of either description for a term whicli 
may extLd to ten years, and shall also be liable to fine. 

For commentary, see Part II., ss. 243-216. 

124. Whoever with the intention of inducing, com¬ 
pelling, the Governor-General of India, or 
the Governor of any Presidency, or a Lieu¬ 
tenant-Governor, or a Member of the Council 
of the Governor-General of India, or of the 
Council of any Presidency, to exercise, or 
refrain from exercising, in any manner any 
of the lawful powers of such Governor- 

General Governor, Lientenant-Governor, or Member of 
Council,’ assaults, or wrongfully restrains, or attempts wrong- 
fnllv to restrain, or overawes by means of criminal ton e oi 
tho^show of cnminal force, or attempts so to overawe, 
such Governor-General, Governor, Lieiitenant-Goveinoi, or 
SSiher of Council, shall he punished with imprisonment ot 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 


Assaulting Gov¬ 
ernor-General, Go¬ 
vernor, etr., with 
intent to compel 
or restrain the ex¬ 
ercise of any law¬ 
ful power. 
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124A, 'Whoever by words, either spoken or intended to be 
read, or by signs, or by visible representation. 
Exciting (lisaf- otherwise, cxcItcs, or attempts to excite, 
Section. feelings of disaffection to the Government 

established by law in British India, shall be punished with 
transportation for life or for any term, to \\;hich fine may be 
added, or with imprisonment for a term which may extend 
to three years, to which fine may be added, or with fine. 


Explanation.— a disapprobation of the measures of 
the Government as is compatible with a disposition to render 
obedience to the lawful authority of the Government, and 
to support the lawful authority of the Government against 
unlawful attempts to subvert or resist that authority, is not 
disaffection. Therefore, the making of comments on the 
measures of the Government, with the intention of exciting 
only this species of disapprobation, is not an offence within 
this clause: (Act XXVIl. of 1870, s. 5.) 

For commentary on this section, soo Part II., ss. 277-281. 


125. Whoever wages war against the Government of any 
Asiatic power in alliance, or at peace, with 
Waging war the Queen, or attempts to wage such war, 
Against any Asiatic abcts tho waging of such wav, shall be 

wUhVoVu“er“ punished with transportation for life, to 
which fine may be added; or with imprison¬ 
ment of either da«criptiou for a term which may extend to 
seven years, to which tine may be added, or with fine. 


126. Whoever commits depredation, or makes preparations 
to commit depredation, on the territories ot 
Committing de- power in alliance, or at peace, with the 

Queen, shall be punished with impnsonnient 
power at peace Qf either description for a term men maj' 
with the Queen. ^^tend to scven years, and shall also be 
liable to fine and to forfeiture of any property used, or 
intended to be used, in committing such depredation, or 
acquired by such depredation. 


127. Whoever receives any property, knowing the same 
to have been taken in the commission ot 
Kcceiving pro- o oflfeiices mentioned in sections 

pertytakoabywar any punished with im¬ 

prisonment of either description for a term 
which may extend to seven years, and shall 

F 


or depreiation 
mentioned in sec¬ 
tions 125 and 126. 
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also be liable to fine, and to forfeiture of the property so 
received. 

128. Whoever, being a public servant, and having the 
custody of any State Prisoner or Prisoner of 
War, voluntarily allows such, prisoner to 
escape from any place in which such prisoner 
is confined, shall be punished with trans¬ 
portation for life, or imprisonment of either 
description for a term which may extend to 

ten years, and shall also be liable to fine. 

129. Whoever, being a public servant, and having the 
custody of any State Prisoner or Prisoner of 
War, negligently suffers such prisoner to 
escape from any place of confinement, in 
which such prisoner is confined, shall be 
punished with simple imprisonment for a 
term wdiich may extend to three years, and 

shall also be liable to fine. 


Public servant 
voluntarily allow¬ 
ing Prisoner of 
State or War in 
his custody to 
escape. 


Public servant 
negligently suffer¬ 
ing Prisoner of 
State or War in 
his custody to 
escape. 


Commentary, 

According to English law it would seem that the mere fact of an 
escape is prirn/l facie evidence of negligence on the part of the keeper. 
For it is his duty to keep the prisoner safely. But this may lie nega¬ 
tived on the part of the defendant, by showing force, or other circum¬ 
stances, which rebut the presumption. (1 Halo, P. C. oOl.) rso 
presumption, how’ever, can bo raised from the mere fict of an escape 
that it was voluntarily permitted, or that it was knowingly aided or 
assishi'I; and express evidence must ho brought to this effect, it any 
conviction under s. 128 or s. 130 is desired. 

130. Whoever kuovvingly aids, or assists, auy State Prisoner, 
or Prisoner of War, in escaping from lawful 

Aiding escape, custody, 01 lescuGS, Of attempts to rescue, 
or rescuing, or prisoner, or harbours or conceals 

prisoner!”^ any such prisoner, who has escaped from 

lawful custody, or offers, or attempts to 
ofi'er, any resistance to the recapture of such ])risoiier, shall 
be punished with transportation for life, or with imprison¬ 
ment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Explanation.—k State Prisoner, or Prisoner of War, who 
is permitted to be at large on his parole within certain 
limits in British India, is said to escape from lawful custody 
if he goes beyond the limits within which he is allowed to 
bo at large. 
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For commoDtary on ss. 128-130, see Part II., ss. 247-251. 

V (General Excepiions), 

^■(Gf/i'fment), and NXin. (,0/Attempt to commit Offences), shall 
apply to ofl(3nces punishable under the said ss. 121A, 294A, and 304A 

apply to offences punishable 

undei the said ss. 124A and 22oA. (Act XXVII. of 1870, s. 13.) 


CHAPTER VIL 

OP OFFENCES RELATING TO THE ARMY AND NAVY. 

131. Whoever abets the committing of mutiny by an oflScer 
Abetting mu- Soldier, or sailor, in the Arm'y or Navy of 
tiny, or attempting tlie Queeii, or attempts, to seduce auy sucb 

S i-,-. Jl't; “fs;- e T‘'"' 

duty. bliall be piimsheti with trans- 

v'fi A • A- Ihe, or with imprisonment of 

may extend to ten years, 

cind bhall also be liable to tine, ^ 

„ this section, the words “officer” and 

soldier include any,person subject to the Articles of War 
for tlie better goyernmeut of Her Majesty’s Army, or to tlio 
Aitides of War contained m Act No. V. of 18b9 (Tndian 
Artides of War). (Act XXVII. of 1870, s. 6.) ' 

132. Whoeyer abets the committing of mutiny by an 

Abetment of Soldier, 01' sailor, in the Army or 

mutiny, if mutiny ^avy of tbe Queen, shall, if mutiny bo 
cLenrJ"! committed in consequence of that abetment, 
be punished with death, or with transporta- 
, • . - life, or imprisonment of either 

uescription for a term which may extend to ten years, and 
shall also be liable to fine. ^ 

133. Whoever abets an assault by an officer, soldier, or 

Abetmontof an “ the Army or Navy of tiie Queen, 

issauit by a sol- ^^1 any superior officer being in the execii- 
dui-, or rail.-, on tion of his office, shall be punished with 
wtuK‘.:“r: i-P-onmont of either desifription fo" a 
tion of his office. may extend to three yi.'ars, and 

shall also be liable to fine. 
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134. Whoever abets an assault by an officer, soldier, or 

sailor, in the Army or Navy of the Queen, 
Abetment of on any Superior officer being in the execu- 
such assault, if shall, if such assault be 

mite^d.^^^ ^ Committed in consequence of that abetment, 

be punished with imprisonment qf either 
description for a term which may extend to seven years, and 
shall also be liable to fine. 

135. Whoever abets the desertion of any officer, soldier, 

or sailor, in the Army or Navy of the Queen, 
Abetment of the shall be punished with imprisonment of 
desertion of a sol- description for a term which may ex- 

dier or sailor. ^ 

tend to two years, or with hue, or with both. 

136. Whoever, except as hereiuafter excepted, knowing, 

or having reason to believe, that an officer. 
Harbouring a gQi^jer, or sailor, in the Army or Navy of 
deserter. Queen, has deserted, harbours such 

officer, soldier, or sailor, shall be punished with imprison- 
ment of either description for a term which may extend to 
two years, or with fine, or with both. 

Exception .—This provision does not extend to the case in 
which the harbour is given by a wife to her husband. 

For commentary on s. 136, see Part IT., ss. 247-251. 



137. The master, or person in charge, of a merchant 
vessel, on board of which any deserter from 
Jwtu' boTJ the Army or Navy of the Queen is con- 
merchant vessel cealed, shall, though ignorant of such con- 
through n 0 g 1 i- cealment, be liable to a penalty not exceeding 
gence of master. hundred rupees, if he might have known 

of such concealment but for some neglect of his duty as 
such master or pei-son in charge, or but for some want of 
discipline on board of the vessel. 


138. Whoever abets what he knows to be m act of insnb- 
ordination by an officer, soldier, or sailor, in 
of in^borfiniition the Army or Navy of the Queen, shall, if 
by a soldier or guch ftct of insubordinution be committed in 
consequence of that abetment, be punished 
with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 





against public tranquillity. 



139 No person subject to any Articles of War for the 
^ . Army or Navy of tbe Queen, or for any 

..a“„SS part of such Army or Kayy is sobject to 
not punishable punishment Under this Code loi any oi tne 
under this Code. offences defined in this chapter. 

140. Whoever, not being a soldier in the Military or 
Naval service of the Queen, wears any garb. 
Wearing the earrics any token resembling any garb 
dress of a soldier. ^ Soldier, With the 

intention that it may be believed that he is such a soldier, 
shall be punished with imprisonment of either descripUon 
for a term which may extend to three months, or with nne 
Avbich may extend to five hundred rupees, or with both. 


CHAPTEE VIII. 

OP OFFENCES AGAINST THE PUBLIC TRANQUILLITY. 

For commentary on this chapter, see .Part 11., ss. 282-295, and 
special references to the following sections. 

141. An assembly of five or more persons is designated^ an 
“unlawful assembly,” if the common object 

Unlawful as- persons composiug that assembly, 

‘ is— 

First .—To overawe by criminal force, or show of criminal 
force, the Legislative or Executive Government^ of India, 
or the Government of any Presidency, or any Lieutenant- 
Governor, or any Public Servant, in the exercise of the 
lawful power of such Public Servant; or. 

For commentary, see Part II., s. 285. 

Second—To resist the execution of any law, or of any 
legal process; or, 

For commentary, sen Part II., s. 28G. 

Third .—To commit any mischief or criminal trespass, or 
other offence (see s. 40, ante ); or, 

For commentary, see Part 11., s. 287. 
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Fourth .—By means of criminal force, or sliow of criminal 
force, to any person, to take or obtain possession of. any 
property, or to deprive any person of the enjoyment of a 
right of way, or of the use of water, or other incorporeal 
right of which he is in possession or enjoyment, or to enforce 
any right or supposed right; or, 

For commentary, see Part IL, ss. 288-290. 

Fifth .—By means of criminal force, or show of criminal 
foi’ce, to compel any person to do what he is not legally 
bound to do, or to omit to do what he is legally entitled 
to do. 

For commentary, see Part II., s. 291. 

• Fxi)lanation.—X.n assembly which was not unlawful 
when it assembled, may subsequently become an unlawful 
assembly. 


142. Whoever, being aware of facts which render any 

assembly an unlawful assembly, intention- 
Being fv member that assembly, or continues in 

it. is'said to be a member of an unlawful 
assembly. 

For commentary on this section, see Part II., s. 283. 

143. Whoever is a member of an unlawful assembly shall 

bo punished with imprisonment of either 
unis men .. description for a term which may extend to 
six months, or with fine, or with both. 


144. Whoever, being armed with any deadly weapon, or 
loinin an un with anything which, used as a weapon of 
iawfui*°^nssemUy offence, is likely to cause death, is a member 
armed with any of an nnlawful assembly, shall bo punished 
deadly weapon. with imprisonment of either description for 
a term which may extend to two years, or with fine, or with 
both. 


145. Whoever joins, or continues in, an unlawful assembly, 
knowing that such unlawful assembly has 
been commanded in the manner prescribed 
by law to disperse, shall be punished with 
imprisonment of either description for a 
term which may extend to two years, or 
with fine, or with lx)th. 


■Ifiining, or con¬ 
tinuing in, an uu< 
i.awlul as. •iTibly, 
knowing that it 
ha.; been com¬ 
manded to disperse. 
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146. WTienever force, or violence, is used by an unlawful 
Force used by assembly, or by any member _ thereof, in 
one member in pro- prosecutiou of tue COmmOU object 01 SUCO. 
secution of com- assembly, every member of such assembly 
mon object. gy^ity of the oDTeiice of rioting. 


For commentary, see Part IL, s. 292. 


147. Whoever is guilty of rioting shall be punished with 
imprisonment of either description for a 
which may extend to two years, or 
with fine, or with both. 


148. Whoever is guilty of rioting, being armed with a 

deadly weapon, or with anything vrhich. 
Rioting, armcti weapon of offence, is likely to 

\velpon.^ cause death, shall be punished with im¬ 

prisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 

149. If an offence is committed by any member of an 
Every member Unlawful assembly in prosecution of the 

of an unlawful common object ot that assembly, or such 

assembly to be as the members of that assembly knew to 

deemed guilty of ^ likely to bo committed in prosecution 

mitted in prose- of that object, every person who, at the 

cution of common time of the committing of that offence, 
is a member of the same assembly, is 
guilty of that offence. 

For commentary, see Part II., s. 292. 


160. Wiioever hires, or engages, or employs, or promotes, 
or connives at the hiring, engagement, or 
Hiring, or con- etuploymeiit of any persoii to join or become 
^etions to^*\liif’aa member of any unlawful assembly, shall 
uuk^wfuiLirmbb^ be punishable as a member of such unlaw¬ 
ful assembly, and for any offence which 
may bo committed by any such person as a member 
of such unlawful assembly, in pursuance of such hiring, 
engugement, or employment, in the same manner as if ho 
had been a member of sucli unlawful assembly, cr himself 
had committed such offence. 


. KIOTING. 
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151. Whoever knowingly joins, or continues in, ^ any 
assembly of five or more persons likely 
Knowingly join- to cause a disturbance of the public peace, 
mg or continuing assembly bas been lawfully com- 

fTvrir^moTe pe?- manded to disperse, shall be punished witb 
sons after it has imprisonment of either description for a 
trdispeTsT™^^^^'^ which may extend to six months, or 


with fine, or with both. 


Explanation .—If the assembly is an unlawful assembly 
within the meaning of section 141, the offender will be 
punishable under section 145. ‘ 

For commentary, see Part II., ss. 293, 294. 

152. Whoever assaults, or threatens to assault, or obstructs, 
or attempts to obstruct, any public servant 
obstruTtingfpubUc in the discharge of his duty as such public 
servant when sup- servant in endeavouring to disperse an un¬ 
pressing riot, etc. lawful assembly, or to suppress a riot or 
affray, or uses, or threatens, or attempts to use, criminal 
force to such public servant, shall bo punislied with im¬ 
prisonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Wantonly giving 
provocation, with 
intent to cause 
riot. 

If rioting he 
committed. 


153. AVhoever malignantly, or wantonly, by doing any¬ 
thing which is illegal, gives provocation 
•to any person, intending, or knowing it 
to be likely that such provocation will 
cause the offence of rioting to be com¬ 
mitted, shall, if the offence of rioting be 
committed in consequence of such provoca¬ 
tion, be punished witii imprisonment of either description 
for a term which may extend to one year, or with fine, oi 
with both; and if the offence of rioting be not committed, 
with imprisonment of either description for 
If not committed. term which may extend to six months, or 

with fine, or with both. 


See lieg. v. Kaliangi, 18 Pom. £»78. 

154. Whenever any unlawful assembly or riot takes place 
rv the owner, or occupier, of the land upon 

pict'rLr:f which sucii unlawful assembly is held, or 
which an unlawful such riot is committed, and any person 
assembly is held. h^^ving, or claiming, an interest in such land, 
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stall be punishable with fine not exceeding one thousand 
rupees, if he, or liis agent, or manager, knowing that such 
oflence is being or has been committed, or having^ reason 
to believe it is likely to be committed, do not give the 
earliest notice thereof in his, or their, power to the principal 
oificer at the nearest Police station, and do not, in the case 
of his, or their, having reason to believe that it was about to 
be committed, use all lawful means in his, or their, power 
to prevent it, and, in the event of its taking place, do not 
use all lawful means in his, or their, power to disperse, or 
suppress, the riot or unlawful assembly. 


Commentary. 

Tlie knowledge of the owner or occupier in cases of this kind is 
immaterial. He is liable for the acts of commission and the acts ot 
omission, not only of himself, but of his agent or manager (per 
curium. Beg. v. Payag Singh, 12 Alt. 550). 

155. Whenever a riot is committed for the benefit, or on 
. behalf, of any person who is the owner, or 

sou for whose‘’bc- occupier, of any land respecting which such 
nefit A riot is com- pjot takes place, OF who claims any interest 
mitted. • land, or in the subject of any dispute 

which gave rise to the riot, or who has accepted, or derived, 
any benefit therefrom, such person shall be pimisbable with 
line, if he, or his agent, or manager, having reason to believe 
that such riot was likely to bo committed, or that the 
unlawful assembly by which such riot was committed was 
likely to be held, shall not respectively use all lawful means 
in his, or their, power to prevent such assembly or not 
from taking place, and for suppressing and dispersing the 
same. 


156. Whenever a riot is committed for tlie benefit, or on 
behalf, of anv person who is the owner, or 
Liability of agent ^uv land respecting which such 

riot take’s plac<:, or who claim.s any interest 
nefit a riot is m- BUcli hiud, or ill the subjcct ol any clis- 
®^ated. pute wdiich gave rise to the riot, or who 

has accepted, or derived, auy benefit therelrom, the agent, 
or manager, of such person shall be pimisbable with line, 
if such agent, or manager, having reason to believe that 
such riot was likely to be committed, or that tho unlawtnl 
assembly by wbich'such riot was committed was likely to 
be held', shall not use all lawful irnuus m las power to 




AFFRAY. 
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prevent such riot or assembly from taking place, and for 
suppressing and dispersing the same. 

Commentary. 

In order to convict a manager under this section, it must be shown 
by legal evidence, (1) that a riot as defined in the Penal Code was 
committed; (2) that the riot, if committed, was committed for the 
benefit of the owner or occupier of the land which the defendant was 
managing; and (3) that the accused had reason to believe that a riot 
was likely to be committed. (Brae v. Reg., 10 Cal. 338.) 

157. Wlioever harbours, receives, or assembles, in any 

house or premises in his occupation or 
son^“M«d fo/an Or Under his control, any i^ersons, 

unlawfulaisorably. knowing that sucb persoiis have been hired, 
engaged, or employed, or are about to be 
hired, engaged, or employed, to join, or become members of, 
an unlawful assembly, shall be punished with imprisonment 
of either description for a term which may extend to six 
months, or with fine, or with both. 

For commentary, see Part II., ss. 247-251. 

158. Whoever is engaged or hired, or offers or attempts 

Being in'red to hired OF engaged, to do, or assist in 

take part in an un- doing, any of the acts Specified in section 
lawful assembly or shall be punislied with imprisonment 

* of either description for a term which may 

extend to six months, or with fine, or witli both; and who¬ 
ever, being so engaged, or hired, as aforesaid, goes arinecl, 
^ j engages or offers to go armed, with any 

r 0 go arme . ^.0apon, or with anything which, used 

as a weapon of offence, is likely to cause death, shall be 
punished with imprisonment of eitlier description for a 
term which may extend to two .years, or with fiue, or 
with both. 

158. When tw’o or more persons, by fighting, in a public 
place, disturb the public peace, they are 
said to “commit an affray.” 

For commentary, soo Part II., s. 295. 

160. Wlioever commits an affray shall be punished with 
imprisonment of either description for a 
Punishment for wliicli may extend to one month, or 

commi mg a ray. which may extend to one hundred 

rupees, or with both. 
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CHAPTER IX. 

OF OFFENCES BY OR RELATING TO PUBLIC SERVANTS. 

161. Whoever being, or expecting to be, a public servant, 
accepts or obtains, or agrees to accept or 

Public servant attempts to obtain from any person, for 
Hon"^thr'ttn liimself or for any other person any grati- 

legal remunera- fication whatever, other than legai reniu- 

tion in respect of aeration, as a motive or reward for doing, 

an 0 icia act. forbearing to do, any ofacial act, or for 

showing, or forbearing to show, in the exercise of his official 
functions, favour or disfavour to any person, or for rendering, 
or attempting to render, any service or disservice to any 
person, with the Legislative or Executive Government of 
India, or with tlie Government of any Presidency, or with 
any Lieutenant-Governor, or with any public servant, as such, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, or with line, or 
with both. 

Explanatmis ,—Expecting to he a public servant.” If 
a person not expecting to be in office obtains a gratification 
by deceiving otliers into a belief that he is about to be in 
office, and that he will then serve them, he may be guilty 
of cheating, but he is not guilty of the oflenco defined in 
this section. 

Gratification.” The word gratification ” is not ^ re¬ 
stricted to pecuniary gratifications, or to gratifications 
estimable in money. 

“ Legal remuneration.” The words legal remuneration 
are not restricted' to remuneration which a public servant 
can lawfully demand, but include all remuneration which 
he is permitted by the Government which he serves to 
accept. 

A motive or reward for doing.” A person wlio receives 
a gratification as a nudive for doing what he does not intend 
to do, or as a reward for doing what ho has not done, comes 
within these words. 
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Illustrations. 

(a) A, a Moonsifif, obtains from Z, a banker, a situation in Z’s bank 
for A^s brother, as a reward to A for decidin.; a cause in favour of Z. 

A has committed the offence defined in this section. 

(&) A, holding the office of Besident at the Court of a subsidiary 
power, accepts a lakh of rupees from the Minister of that power. It 
does not appear that A accepted this sum as a motive or reward for 
doing, or forbearing to do, any particular official act, or for rendering, 
or attempting to render, any particular service to that power with 
the British Government. But it does appear that A accept-ed the 
sum as a motive or reward for generally showing tavour in the exercise 
of his official functions to that power. A has committed the offence 
defined in this section. 

(c) A, a public servant, induces Z erroneously to believe that A's 
inniience with the Government has obtained a title for Z, and thus 
induces Z to give A money as a reward for this service. A has 
committed the offence defin^ in this section. 

Commentary. 

The offence constituted by this section consists simply in the act 
of receiving, or trying to obtain (Empress v. Baldeo, 2 All. ^o6) a 
bribe, or that which is intended as a bribe, although nothing illegal 
is done, or nothing is illegally omitted in consequence. The receipt 
of a present from the friends of a prisoner, who was sentenced to be 
hung the next hour, would still be criminal, if taken as a motive or 
reward for doing, or forbearing to do, any official act, for which a 
reward cannot lawfully be taken. Of course it must be taken "'''itli 
this view. It will not be necessary that the person who receives the 
present should intend to carry out the purpose for which it is given. 
If it is given with corrupt intention, and he receives and appropriates 
it, knowing of that intention, the offence is complete. Indeed, the 
presumption of guilty knowledge would be so great, that it is harctly 
possible to conceive a case in which a public ofticial coiild innocently 
take any present from a person who was mixed up^in any public 
business couneched with his department. Uiidcr^ s. 165 the mere fact 
of accepting presents amounts to an offence, independently 
motive of either giver or receiver. (Empress v. Kampta, 1 All. oov.) 

A person who in fact, though wrongly, discharges the duties of an 
office whereby he is apparently a public servant, may 
acceptini;' an illegal gratification. (Beg. v. Bam Kristna,7 B.L.B.Mb; 
S.C. 16 Suth. Or. 27.) 

162. V/lioever accepts or obtains, or agrees to accept or 

Taking a grati- attempts to obtain, from any person, for 
fiention, in order, himself OT foi’ any otlier person, any grati- 
by corrupt or ilie- whatever US a motive or reward tor 

pubUc inducing, by corrupt or illegal means, any 
servant. public Servant to do, or to forbear to do, any 

official act, or in the exercise of the official functions of 
such public servant to show favour, or distavour^ to any 
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person, or to render, or attempt to render, any service or 
disservice to any person, with the Legislative or Executive 
Government of India, or with the Government of any 
Presidency, or with any Lieutenant-Governor, or with any 
public servnnt, as such, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
three years, or with line, or with both. 




Taking a grati¬ 
fication for the ex¬ 
ercise of personal 
influence with a 
public servant. 


163. Whoever accepts or obtains, or agrees to accept or 
attempts to obtain, from any person, for 
himself or for any other person, any grati¬ 
fication whatever, as a motive or reward for 
inducing, by the exercise of personal in¬ 
fluence, any public servant to do, or to 
forbear to do, any official act, or in the exercise of the 
official functions of such public servant to show favour, or 
disfavour, to any person, or to render or attempt to render 
any service or disservice to any person with the Legislative 
or Executive Government of India, or with the Governinent 
of any Presidency, or with any public servant, as such, shall 
be punished with simple iinprisonment lor a term which 
may extend to one year, or with line, or with both. 


Illustration. 

An Advocate who receives a fee for arguing a cause before a Judge; 
a nerson who rcceive.s pay for arranging and correcting a inemoria 
addressed to Government, setting forth the services and claims ot 
thrmemoriaUst; a paid agent for a condemned crimma. who lays 
before the Government statements tending to show that the condem- 
nS was unjust-are not within this section, inasmuch as they do 
not exercise, or profess to exercise, personal influence. 

'^Yhoever, being a public servant, in respect of whom 
either of the offences defined in the la.st two 
preceding sections is committed, abets the 
offence, shall be punished wdth imprison¬ 
ment of either description for a term 
which may extend to three years, or with 
fine, or with both. 


Punishment for 
abetment by pub¬ 
lic servant of the 
oflenccs above de¬ 
fined. 


lllusimtion. 

A is a public servant. B, A’s wife, receives a present as a motive 
for soliciting A to give an ofiice to a particular person. A abets her 
doing so. B is punishable with imprLsonmeut for a term not exceding 
one year, or with fine, or with both. A is punishable with umprisou- 
meut for a term which may extend to three years, 6r with hue, or 
with both. 
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165. Whoever, being a public servant, accepts or obtains, 
or agrees to accept or attempts to obtain, 
for himself or for any other person, any 
valuable thing, without consideration, or for 
a consideration which he knows to be in¬ 
adequate, from any person whom he knows 
to have been, or to be, or to be likely to be 
concerned in any proceeding or business 
transacted, or about to be transacted by 
such public servant, or having any connection with the 
ofiicial functions of himself or of any public servant to whom 
he is subordinate, or from any person whom he knows to be 
interested in or related to the person so concerned, shall be 
punished with simple imprisonment for a term which may 
extend to two years, or with line, or with both. 


Public servant 
obtaining any valu¬ 
able thing, with¬ 
out consideration, 
from person con¬ 
cerned in any pro¬ 
ceeding or business 
transacted by such 
public servant. 


Illustrations, 

(a) A, a Collector, hires a house of Z, v/ho has a settlement case 
I)ending before him. It is agreed that A shall pay fifty rupees a 
month, the house being such that, if the bargain were made in good 
faith, A would be required to pay two hundred rupees a month. A 
has obtained a valuablo thing from Z without adequate considera¬ 
tion. 


(b) A, a Judge, buys of Z, v;ho has a cause pending in A’s Court, 
Government Promissory Notes at a discount, when they are selling in 
the market at a premium. A has obtained a valuablo thing from Z 
without adequate consideration. 

(c) Z’s brother is apprehended and taken before A, a Magistrate, on 
a charge of perjury. A sells to Z shares in a bank at a premium when 
they are selling in the market at a discount. Z pays A for the shares 

ccordingly. The money so obtained by A is a valuablo thing obtained 
by him without adequate consideration. 


Commentary. 

• By Stat. 13 Geo. III., c. 63, sa. 23 -25, and 33 Gcu. III., c. 52, s. G2, tho 
receiving of gifts by the Governor-General, or any Member of tho 
Council of Port William, or by any of tho Judges of the Supremo Court 
of Calcutta, or by any person holding any office under the Crown or the 
East India Company, is forbidden, and is punishable as extortion, and 
as a inisdorac4inour at law. But this is not to prevent lawyers, 
physicians, or chaijlains from accejDting professional fees and rewards. 

A Police officer who, after a case of theft had been decided in favour 
of the prosecutor, asked him for and reccivcii from him part of tho 
proceeds of the theft which Jiad been returned to liira by order of the 
Court, was held to have committe'i an offence under this section and 
not under s. IGl. (Emprrss Kampta, 1 All. 530.) 






Public servant 
disobeying a direc¬ 
tion of the law, 
with intent to 
cause injury to 
any person. 
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166. AVhoeyer, being a public servant, knowingly disobeys 
any direction of the law as to the way in 
which he is to conduct himself as such 
public servant, intending to cause, or know¬ 
ing it to be likely that he will, by such 
disobedience, cause injury to any person, 
shall be punished with simple imprison¬ 
ment for a term which may extend to one year, or with 
fine, or with both. 

Illustration, 

A, being an officer directed by law to take property in execution 
m order to satisfy a decree pronounced in Z’s favour by a Court of 
Justly, taowingly disobeys that direction of law, with the knowledge 
that ho 18 likely thereby to cause injury to Z. A has committed the 
otfence donned in this section. (See Miller v. Knox, 4 Bing N C 674 • 
Atty.-Gen. v. Kissano, 32 Ir. L.R. C.L. 220, Part II., ss. SSik.) ’ 

167. AVhoever, being a public servant, and being, as such 

Public servant Servant, charged with the prepara- 

framing .an incor- tion or translation ot any document, frames 
reot document or translates that document in a manner 

^uL inj-uS ^“OWS, or believes, to be incorrect, 

intending thereby to cause, or knowing it 
to be likely that he may thereby cause injury to any pei^on, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or 
with both. 


Commentary. 

Sections 162 and 163 only apply to cases whore tho who is 
to exercise corrupt or iinduo influence does so for a consideration 
obtained from a third person. If he does so without receiving any 
gratification, to serve liis own private interests, or for tiie benefit of 
another, whether voluntarily or upon solicitation, no offence %nil liavo 
been committed under these sections. If guilty at all, ho can only hK) 
guiltv as an al^ttor. It will follow, therefore, that if the* act dono is 
not an offence in the public servant, it is no ofl’ence in the person who 
instigates him to it. lieiico, a person who of his own accord, or 
without being himself bribed, offers any gratiticatiou wliatever to a 
public servant will 1x3 punishable as on ulxittor of tho offence in s. 161, 
if being iu any way connected with the official functions of a 
public servant, be induces him to accept anything for an inadcriuate 
consideration, he will have abetted the offence in s. 1G5. But it is no 
offence in a public servant to yield to a more personal influouce, not 
accompanied by what is styb'.l in s. 161 a gratification, unless bv so 
doing bo transgresses s. 166, or s. 217. 

_ Hence, if the friend of a jiarty to a civil mit were by personal 
influence to induce a Moonsiff to give jua[jmeut against tho defendant 
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contrary" to his own conviction, the Moonsiff would bo guilty under 
s. 166, and the party who persuaded him would be guilty as an abet¬ 
tor. So, if the successful solicitations were addressed to a Sessions 
Judge, who acquitted a prisoner in consequence, the Judge will be 
guilty under s. 217, and the person who exercised influence as an 
abettor. But the exercise of, or yielding to, personal influence in the 
disposal of patronage, the conferring of rewards for service, the grant¬ 
ing of contracts, or the like, would be no offence in either of the 
parties concerned. If, how’ever, the suitor were to resort to threats 
instead of entreaties, this would be an offence under s. 189. 

The i)orsonal influence referred to in s. 163 seems to mean that 
influence which one man possesses over another, irrespectively of the 
merits of the case upon which it is brought to bear. Such consider¬ 
ations as rank, wealth, power, gratitude, relationship, or affection 
may induce a person to grant to the request of one man what ho 
would not to the request of the other. But influence exercised solely 
\ipon the merits of the case w^ould seem not to be personal influence. 
If a person who was about to pay a visit to a Collector were to accept 
a sum of money, on the -understanding that he was to draw the Col¬ 
lector into conversation upon the case, and represent it fully to him, 
such a proceeding, however indelicate and improper, would, I con¬ 
ceive, not come under s. 163, provided no personal feeling was brought 
into play. 

Under s. 167 it would be no offence if a Court Translator employed 
in a criminal case were to mistranslate all the documents for the 
purpose of procuring the acquittal of the prisoner, though it would 
be otherwise if he had the contrary motive. Such a case would 
probably come under s. 218, though the omission of the express words 
used in s. 167 might make the point doubtful, and it is expressly 
stated.as coming under the head of False Evidence (s. 191, Illustration 
ft). Where the mistranslation is done intentionally, and does produce 
injury, it will not be necessary to show intention to injure, or know¬ 
ledge that injury would follow. As Lord Mansfield says, 


‘'Where an act, in itself indifferent, if done with a particular intent 
becomes criminal, then the intent must be proved and found : but when the 
act is of itself unlawful, that is primd facie and unexplained, the proof of 
justification or excuse lies ou the defendant, and in failure thereof the law 
implies a criminal intent.’* (5 Burr. 26G7.) 


168. Whoever, being a public servant, and being legally 
bound as such public seiwant not to engage 
Public servant trade, engages in trade, shall be punished 
engag- simple imprisonment for a term 

which may extend to one year, or with 
fine, or with both. 


unlawfull 
ing in trade. 


Commentary. 

By 33 Geo. III., c. 52, s. 137, it is rendered unlawful for any 
Governor-General, or Governor, or any Member of Council of any of 
the Presidencies of India, or for any Collector, Supervisor, or other 
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jocrson employed or concerned in the collection of the reveanes, or the 
administration of Justice, in the provinces of Bengal, Behar, or 
Orissa, or for their agents or servants, or any one in trust for them; 
or for any of the Judges of the Supreme Court of Judicature, to be 
concerned in any trade or traffic whatever, whether within or without 
India. (See also 3 & 4 Wm. IV., c. 85, s. 76.) Under Madras Reg. I. 
of 1803, s. 40, Members of the Board of Revenue are forbidden to be 
concerned in tnide, commerce, or houses of agency, or in direction or 
management of banks, or in transactions for borrowing or lending 
money with native officers under the Revenue Department, or with 
Zemindars, proprietors of land, renters, or other persons responsible 
for the revenue. Under Reg. II. of 1803, s. 64, Collectors, and Assist¬ 
ants to Collectors, are forbidden to exercise or carry on trade or 
commerce, directly or indirectly, or to be engaged in any bank or 
house of agency. Nor may they be concerned in the farming of the 
public revenue, or in the lending of money to proprietors of land, 
renters, or pei*sons responsible for the public revenue, or in any way 
connected witli its management. (Ibid., ss. 60 and 61.) By 37 Geo. 
III., c. 142, s. 28, the lending of money or any valuable thing by a 
British subject to a Native Prince is made a misdemeanour. Here, 
British subject is used in its restricted sense. 


Act XV. of 1818 (Supreme Courts: Officers) forbids officers of the 
Supremo Courts in India, or of the Courts for the Relief of Insolvent 
Debtors, to carry on any dealings as banker, trader, agent, hictor, or 
broker, either for their own advantage, or for the advantage of any 
other person, except such dealings as it may be part of their duty to 
carry on. 


169. Whoever, being a public servant, and being legally 
Public servant bound, as sucii public Servant, not to pur- 
unlawfully buying cliase, or bid for certain property, purchases 
or bidding for pro- oi‘ bids for that property, either in his own 
name or in the name of another, or jointly 
or in shares with others, shall be punished with simple 
imprisonment for a term which may extend to two years, or 
with fine, or with both; and the property, if purchased^ 
shall be confiscated. 


Commentary. 

A Police officer who purchases a pony which has been impounded 
may be proceeded against under this section, and s. 19 of Act I. of 
1871 (Cattle Trespass). (Reg. v. Ramkrishna, 8 B.L.R., App. i.; S.C. 
16 Suth. Or. 62. Slo also Grim. P. C., s. 559, as enacted by Act X. of 
1886, 6. 16.) 

By 8. 292 of the Civil Procedure Code, it is provided tliat no officer 
having any duty to perform in counei; lion with any sale under Chapter 
XIX. of that Code, shall either diroutly or indirectly l>id for, acquire, 
or attempt to acquire, any interest in any property sold at such sale. 
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170. Whoever pretends to hold any particular office as a 

public servant, knowing that he does not 
puwlcrvinl “ liold such office or falsely personates any 
other person holding such onice, and m such 
assumed character does or attempts to do any act under 
colour of such office, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 

171. Whoever, not belonging to a certain class of public 

^ . , servants, wears any garb or carries any 

or carrying token resembling any garb or token used 

used by public ser- by that class of j^ublic servants, with the 
with fraudu- intention that it may be believed, or with 
' the knowledge that it is likely to be be¬ 

lieved, that he belopgs to that class of public servants, shall 
be punished with imprisonment of either description for a 
term which may extend to three months, or with fine which 
may extend to two liundred rupees, or with both. 


CHAPTER X. 

•X)F CONTEMPTS OF THE LAWFUL AUTHORITY OP FCJBLIC 
SERVANTS. 

172. Whoever absconds in order to avoid being served with 
a summons, notice, or order proceeding from 
nvdd*“ei^“cl or ^"7 pubH? Servant, legally competent, as 
summons, or other sucli publio Servant, to issue such summons, 
proceeding from a notice, or Older, shall be punished with 
public ser^ ant. gimple imprisonment for a terra which may 

extend to one mouth, or with fine which may extend to five 
hundred rupees, or with both; or, if the summons, notice, 
or order is to attend in person or by agent, or to produce a 
document in a Court of Justice, with simple imprisonment 
for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

GoDpLtnentary. 

It has Loon hold in Bongal tluit a porson ahBConding to avoid a 
warrant ih.sued by a Magistrate against him is not punishablo iiiuler 
B. 172. (Acc. Mad. H.C. Rul., 21st April, 1800; S.C. Weir, 25 [83] 
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OR PREVENTING SUMMONS. 



Ro" V Amir Jan, 7 N.W.P. 302.) The warraiit is neither a summons 
nor a notice and the order which it contains is addressed to the ofiBcer 
and not to the nerson whose attendance is required. The course is 
?o proceed un^rss. 81 and 163 of the Grim. P. C. of 1882. Dis¬ 
obedience to the proclamation issued iinder Crm. P. 0. s. 81, would be 
punishable under s. 147 of the Penal Code. (Reg. v. Womesh, o Suth. 
Cr. 71; Reg. v. Hosscin, 9 Suth. Cr. 70.) 

In order to make out the commission of an offence under this 
section, it is necessary to show that a summons, notice, or order has 
been issued, and that the absconder knew, or a least had reason to 
believe, that process had issued. It is not sufficient to show that a 
person apprehending that a process will be issued has absconded. 
But tho term “ abscond’* is not to be understood as implying neces¬ 
sarily that a person leaves the place in which he is. Its etymolo^cal 
and ordinary sense are to hide one’s self; and it matters not whether 
a person departs from a place or remains in it, if he conceals himsclt, 
nor does the term apply only to the commencement of the conceal¬ 
ment. If a person having concealed himself before process issmcs, 
continues to do so after it lias issued, he absconds. (Per Tui ?ier, C.J 
Srinavasa Ayyanger v. tho Queon, 4 jMad. 393, 397.) 


173. Whoever in any manner intentionally prevents the 
serving on himself, or on any other person, 
Preventing ser- summons, notice, or order proceeding 

orother'p“rea- from any public servant, legally competent, 
ing, or preventing as such public sei’vaut, to issue sucli sum- 
publication there- notice, or Older, or intentionally pre- 

^ * vents the lawful affixing to any place of any 

such summons, notice, or order, or intentionally romoy^ 
any such summons, notice, or order from any place to which 
it “is lawfully affixed, or intentionally prevents the lawful 
making of any proclamation, under tho authority of any 
public servant legally competout, as such public servant, to 
direct such proclamation to bo made, shall be p\ini.^hed with 
simple imprisonment for a term which may extend to one 
month, or with line which may extend to five hundred 
rupees, or with both; or, if the summons, notice, order, or 
proclamation is to attend in person or bj agent, or o 
produce a document in a Court of Justice, with simple 
imprisonment for a term which may extend to six uio.uths, 
or with fine which may extend to one thousand rup' v‘s, or 
with both. 


Commentary. 

Tlio lofuBiil to ri;ccivo or to ulp-n a riuuimoiif; dooa uot cun .lituio the 

onV'Iji ^ nf jjMCMtiOllully JhtaVli'ih: llH* rsirti i f I Kill itsmiitt 
IfiinH if under the aUivK (Ky r. rmuMiuniii Nadan. 5/Ud. 

199; Beg. f'. Kalya, 5 Bom. U.O. ^ 34; Kog. v. Bboobunoshwar,'.,al. 

6*21 i Ueg. V, Krishna uobinda, 2'' Cal. '.) 
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Non - attendance 
in obedience to an 
order from a pub¬ 
lic servant. 


174. Whoever, being legally bound to attend in person or 
by an agent at a certain place and time in 
obedience to a summons, notice, order, or 
proclamation proceeding from any public 
servant legally competent, as such public 
servant, to issue the same, intentionally 
omits to attend at that place or time, or departs from the 
place wliere he is bound to attend before the time at which 
it is lawful for him to depart, shall be punished with simple 

iinprisoiimeDt for a term which may extend to ono month, 

or with fine which may extend to five hundred rupees, or 
with both ; or, if the summons, notice, order, or proclamation 
is to attend in person or by agent in a Court of Justice, with 
simple imprisonment for a term which may extend to six 
months, or with line which may extend to one thousand 
rupees, or with both. 

lUxistraiions, 

(а) A, being legally bound to appear before the Supremo Court at 
CJalcutta, in obedience to a subpcBna issuing from that Court, inten¬ 
tionally omits to appear. A has committed the offence dehuecl lu tins 

section. 

(б) A, being legally bound to appear before a Zillah Judge as a 
witness, in obedience to a summons issued by that Zillah 
intentionally omits to appear. A has committed the offence defined 
in this section. 

Commentary. 

Under the three preceding sections the offence depends upon tho- 
legal competence of tho officer to issue the summons, etc. (Rt^. v 
5pm-8hotani, 5 Bom. H.G. C.O. 33.) Therefore the High Court of 
Madras has licld, that disobedience to a summons issued by a Tabsildar 
in his revenue capacity, or by a Village Magistrate in respect to 
offence over which ho had no jurisdiction, was not pmii^able. 
Sgs of 18G4 and 1865, on s.l74; S.C Weir, 25 [3&^4]; Reg. ^ 
Vnrathappa Chetty, 12 Mad. 297.) Now, however, revenue officers m 
the Madras Presidency have received power to i^ne such summonses 
(Ma iTM Act III. of 1869; seo 6 Mad. Il.C.. App. xliv.; 7 tb. App. x., xi.). 
but no offence is committed by disobedience uiil^s the summons 1ms 
lieen issued in the special cases authorized by the Act. (Reg- Vara- 
tl anna Chettv 12 Mad. 297.) Magistrates who have lurisdiction over 
Jl:<?offenct may rs^e summ^ses fo witnesse.s lieyond their own local 
limits (3 Mad. H.G., App. v.) No witness is l»ound to appear to a 
Imminons at any place outside British India. (Beg. t;. f 

Mad 463 1 Under s. 174 it i.s further necessary that the party should 
bo legally- bound to obey tho summons. This obligation would, in 
general, follow as a necessary consequence from tlio competence of tbo 
officer to issue the order. But ca.scs might arise in winch there ^ould 
h(i no such obligation. For instance, a witness, already in attondanco 
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at, oiio Court, M'ouM bo uiulor no Obligiitioii to go to ii Court iit tt 

jlistaiicG, Tintil ho had p;iTeii his evidence in the case for wliich he has 
heen first cited. In Reg. v. Sutherland (11 Suth. Cr. 20) it was held 
• that a witness who attended in obcdiencu to a summons at a certain 
hour was nob bound to wait all day in Court, and that if he went away 
after a reasonable time, ho could not bo convicted under tins section. 
It may be doubted, however, whether a witness would not bo bound to 
wait so long us thero was reason to believe that tlio case in whieli ho 
was summoned would come on, and his evidence be taken. In- a 
Bombay case a Magistrate summoned the defendant to apijear before 
him at 10 a.m.; the accused attended punctually, the MagistratcTwa^-^ 
detained by public business; after waiting a few minuteslhe defendant 
went away. It was held that he was properly eouvicled under s. 174. 
<Reg. V. Kisau Bapu, 10‘Bom. 93.) 

In order to sustain a charge under s. 171 for disobedience to a 
summons issued by a Civil Court, it is necessary to prove personal 
service of the summons in accordanco with the provisions of the (>ivil 
Procedure Code. (Reg. v. Hury Nath, 7 Sutli. Cr. 58; Reg. v. Srecnath, 
10 Siitln Cr. 33.) And, therefore, whero a summons was not served 

TH'raoiially on tho ilufondaiit, but iitllx(’d to ilm door of bis Iiouho, and 

he failed to attend, it was held that ho had committed no offence. 
<0 Mad. H.C., App. xxiv.) A merely verbal order given at any stager of 
a trial to a person already summoned, directing him to return on a 
specified day to which tlie bearing is adjourned, is a sufficient notice 
to entail the ponaUics of this section for noii-atteiulaiicu. (5 ibid.,xy.; 
and see 7 ihid», iii.) But it would bo otherwise if the order was a 
general one to appear again when required, no particular day being 
named (6 ibid., x.; Empress v. Ram Saran, 5 All. 7); and an adjourn¬ 
ment of a trial by public proclamation is irregular and objectionable. 
Special Jiotification should be given to all ])arties concerned of tho 
date of the adjourned hearing. (6 Mad. H.C., App. xxx.) The 
summons must also speify tho place at which the person summoned 
as to attend. If it fail to do so, the conviction for disobedience would 
bo illegal. (7 ibid., xiv.; Mad. II.O.Rul., 9th Dec., 1870 ; S.C. Weir, 31 
[14]; Empress v. Ram Saran, 5 All. 7.) A suran\ons may be made 
I'eturnablo on a Suiulay, in the Mofussil. (1 Mad. H.C., App. Ixii.; see 
Weir, footnote, p. 30 [43]; Mad. H.C. RuL, 14th Aug., 1872; S.C. Weir, 
29 [43].) 

A person failing to obey the summons of a Coroner is liable to 
conviction under this section or s. 17G. (Act IV. of 1871, s. 17: 
<^oroners.) 

This section lias been held not to apply to an escape from custody 
under a warrant in execution of the decree of a Civil Court. (Rog. v. 
Sirdar Patlioo, 1 Bom. H.C. 38; 7 Mad. ILC., App. xlii.) It does apply 
to the case of a defendant in a criminal case who had given bail for 
bis appearance, and had also cutcml into his own personal n-.Mgni- 
zance. It was held to bo no ohjaction to a c-harge under 174 tiuit 
ms surety had already been made to pay in default ot his aojicarance, 
uud tliat lio liimself was liable have his own rocogni/.iinco forfeited 
|\^dor 8. 219 of the Orim. P. C. of 18G1, corrt:s])ondiug with s. oil of 
the present Code. (Reg. v. Taiamaddi, 1 B.L.li.A. Cr. 1; 8.C. 10 Suth. 
^r. 4.) 

A Magistrate cannot hiin.solf try a case under this section for 
<b‘.'::ol’edionco to his own suimuons. Tho proceduio to k) adopted is 


NON-PRODUCTION OF DOCUMENT. 

that laid down in s. 476 of the Grim. P. C., 1882. Except in the cases 
provided for by ss. 477, 480, 585, no Judge of a Criminal Court or 
Magistrate, other than a Judge of a High Court, the Recorder of 
Rangoon, and the Presidency Magistrates, shall try any person for any 
offence referred to in the Crim. P. C., s. 195, when such offence is 
committed before himself, or in contempt of his authority, or is 
brought under his notice as such Judge or Magistrate in the course of 
a judicial proceeding. (Crim. P. C., s. 487; Reg. v. Sheshayya, 18 
Mai 24; Reg. t;.'Chandra Sekhar, 5 B.L.R. 100; S.C. 13 Suth. Cr. 66; 
Reg. V. Sukhari, 2 All. 405.) A conflicting decision in Bengal (Reg. 
V, Ramlochun Singh, 18 Suth. Cr. 15) is founded upon a mistaken 
application of a Full Bench decision of the same Court (Reg. v. Hira 
Lall, 8 B.L.R. 422; S.C. 17 Suth. Cr. 39), whicli^ was expessly rested 
on the special wording of the Registration Act XX. of 1866, s. 95. 

175. Whoever, being legally bound to produce or deliver 
up any document to any public servant, as 
such, intentionally omits so to produce or 
deliver up the same, shall be punished with 
simple imprisonment for a term which may 
extend to one mouth, or with fine which 
may extend to five hundred rupees, or with 
both; or, if the document is to be produced or delivered 
up to a Court of Justice, with simple imprisonment for a 
term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

Illustration. 

A, being legally bound to produce a document before a Zillab Court, 
intentionally omits to produce the same. A has committed the offence 
defined in this section. 


Omission to pro¬ 
duce a document 
to a public servant 
by a person legally 
bound to produce 
such document. 



Commentary. 

It is necessary to show that the person was legally bound to produce 
the document, and if the necessary steps have not been taken to 
impose that obligation upon him, he does not coiae under this section. 
For instance, a witness who intentionally leaves at hoihe a document 
which he knows will be called f >1 is not punishable, unless the proper 
notice to produce, or snbpamcl dnecs has l^een .served upon him. There 
are many docmnenti which a witness may refuse to deliver up, on the 
ground of their l>eing privileged, but ho will still bo bound to bring 
tlu^m into Court if they ar^' in his power, and the Court will decide as 
to the question of privilege. (Act I. of 1872, s. 162, Ind. Evidence.) 
In the case of State Proceedings, however, the Court cannot even 
ins])eet tlnm for the purpose of seeing if they are privileged (ibid.) 
and must take their character upon the word of the public officer who 
Jnis them in liis custody. (Beatson r. Skene, 29 L.L Ex. 4.‘^)0; S.C. 
li. cC N. 838; Hcnnc m* v. Wright, 21 Q.B.J). 509 and Act 1. of 1872, 
s. 123.) But the oath of secrecy which is taken by Income Tax officer^ 
under the Imonit? 4nx Acts does not apply to cases in which they are 
^juniiaoned to give eviddicc in a Court of «lustice (Leo r. Birrelh o 
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Camp. 337); and Scotland, C.J., compelled the production of Income 
Tax Schedules, tlioiipjh the objection was taken by the officer who 
appeared. (Reg. v. Yakatazkhan, 2nd Madras Sessions, 1863.) 


“When any such offence as is described in sections, 175, 178, 179, ISO, or 
228 of tho Indian Penal Code is committed in the view or presence of any 
Civil, Criminal, or Revenue Court, the Court may cause the offender, whether 
he be a European British subject or not, to be detained in custody; and at 
any time before tho rising of the Court on tho same day may, if it thinks fit, 
take cognizance of the offence, and sentence tho offender ;o fine not exceeding 
two hundred rupees, and, in default of payment, to simple imprisonment for 
a term which may extend to one month, unless such fine be sooner xxxid. 
Nothing in s. 443 or s. 444 (Crim. P. C.) shall bo deemed to apply to proceed¬ 
ings under this section. In (wery such case tho Court shall record tho facts 
constituting tho contempt, with any statement tho offender may make as well 
as the finding and sentence.*’ If the otfence is under s. 228 of tho Indian 
Penal Code, the record must show the nature and stage of the judicial pro¬ 
ceeding in which such public servant was sitting, and the nature of tho 
interruption or insult offered. (Grim. P. C., ss. 480,481.) If the Court, in any 
case, considers that a person accused of any such oftenco should bo imprisoned 
otherwise than in default of payment of fine, or that a fine exceeding two 
hundred rupees should bo imposed upon him, it is to proceed under s. 482. 

Wnion the Court does not take immediate cognizance of the offence 
nn<lcr this section, it mii-t proceed under s. 476, and cajunot try the 
offence itself. (Crim. P. C., s. 487;.Rog. v. Sliesliayya, 13 Mod. 24.) 


A Court inflicting a fine for contempt of Court should specially 
record its reasons and the facts constituting the contempt, so that it 
may appear whether any contempt of Court was in fact committed- 
Where, therefore, no such reasons wxre recorded, tho High Court of 
Madras, on an application made under ... 404 of tlie Crim. P. C. of 
1861 (now s. 439), set aside the order, and directed tho fine to be 
returned (Reg. v. Pauchanada, 4 Mad. H.C. 229); the Court must also 
call upon the offender to make any shitement he wishes to offer, and 
must record it. In default of doing so the conviction will bo quashed 
(Kashinath v. Daji, 7 Bom. H.C. A.C. 102); and, so, it has been laid 
down by tho Privy Council, in a case wheio a Barrister had been 
summarily lined for contempt of Court, that no person should ho 
punished for contempt of Court, which is a criminal offence, unless 
the sj^ecific offence charged against him l>e distinctly stated, and an 
opportunity of answering it given to him.” {Ue Pollard, I<.R. 2 P.C. 
100.) The al)Ove section (480), Tvhich contemxfiatcs a statciueiit by the 
offender, is in accordance with this viow. 


The High Court, as a Court of Record, can punish suramarilv for a 
contempt. (Abdool, in re, 8 Siith. Cr. 32.) 

It is not a contempt of Court piinisbul'le under s. 103 ( the old 
Crim. P. 0. (now s. 480) to refuse to sign a dej)Or-itiou given 1 u fore a 
4'ahsilclar in a revenue inquiry'. (6 Mad. U.O., App. xiv.; 

A Magistrate is not 2 )recludod by s. 480 from talong cognizance of 
a contempt of Court committed in his own presence, unless be thinks 
that iniprisonment ■without tiie option of a line, or a fine of more than 
two liimdrod rupees, is demanded by tho circumstances of tho . 
(6 ]\Iad. H.C., App. xvi.) 

“When any Court has adjuJgr.fi an offciulor to punishment, under s. 4S0, 
for rcfufling or omitting to do niivtlrng whiob hu was lawfully nijuircd to do. 
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or for nny intentional insult or interruption, the Court may,,in its discretion, 
discharge the otfender, or remit the punishment, on his submission to the 
order or requisition of such Court or on apology being made to its satis¬ 
faction.’’ (Grim. P. C., s. 484.) 


Omissiin to give 
notice or informa¬ 
tion to a public 
servant by a per¬ 
son legally bound 
to give notice or 
information. 


176. AVhoever, being legally bound to give any notice, or 
to furnish information, on any subject to 
any public servant, as such, intentionally 
omits to give such notice, or to furnish such 
information in the manner and at the time 
required by law, shall be punished with 
simple imprisonment for a term which may 
extend to one month, or with fine which may 
extend to five hundred rupees, or with both ; or, if the 
notice or information required to be given respects the 
commission of an offence (see s. 40, ante, p. 13), or is required 
for the purpose of preventing the commission of an offence, 
or in order to the apprehension of an offender, with simple 
imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or 
with both. 


Commentary. 

For cases in which a person is legally bound to give such information, 
see Part II., s. 245. 

^Vhere a charge under this section is brought against a person 
falling within s. 45 of the Crim. P. C. for not reporting a case of 
auspicious death as stated in cl. (ri), a majority of the Judges in a 
Bengal case held, that if the body was found on the land, it should bo 
j)resumed, in the absence of evidence to the contrary, that the death 
also had occurred there. (Matuki Misser v. Reg., 11 Cal. 619.) \yhere 
one of several Iversons bound to give information does in fact give it 
in proper time, no charge can be preferred under this section against 
tlie others for not giving it. The object of the section is to secure the 
ends of justice, not to compel a race of a numl^er of people to the 
jiolice office. (Beg. v. Gopal Singh, 20 Cal. 316 follg.; licg. v, Sashi 
Bhusan, 4 Cal. 623.) 

The refusal of a person to join in a dacoity of ^vhic]l he says 
nothing, docs not ncce.ssarily render him liable to punishment for an 
intentional omis.'^ioii to give information thereof. (Reg. v, Lahai, 7 
Siith. Cr. 29; see Reg. v. Phool Chanel, 16 Suth. Cr. 35; Reg. v, Luch- 
man, 18 ib. Cr. 22; see Act IV. of 1871, s. 17 (Coroners); ante, note to 
s. 174.) 

177. Whoever, being legally bound to furnish information 
on any subject to any public servant, as 
such, lumishes, as true, information on the 
subject which he knows or has reason to 


& 177.] FURNISHING FALSE INFOR:iIATION. 

believe to be false, shall be punished with simple imprison¬ 
ment for a term which may extend to six months, or with 
fine which may extend to one thousand rupees, or with both ; 
or, if the information which he is legally bound to give 
respects the commission of an offence (see s. 40, ante, p. 13), 
or is required for the purpose of preventing the commission 
of an offence, or in order to the apprehension of an offender, 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 




jExpJanciiion,~-^\ii section 176 and in this section the word 
^‘offence” includes any act committed at any place out ot 
b>ritish India, which, if committed in British India, would 
1>6 punishable under any of the following sections, namely, 
y02, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 
435, 436, 449, 450, 457, 458, 459 and 460; and the word 
offender ” includes any person who is alleged to have been 
guilty of any such act (xi.ct III. of 1894, s. 5). 


Illustrations. 

(а) A, a landholder, knowing of the commission of a murder within 
Ihe limits of his estate, wilfully misinforms the Magistrate of the 
district that the death has occurred by accident in consequence of the 
bite of a snake. A is guilty of the offence defined in this section. 

(б) A, a village watchman, knowing that a considemb’e body of 
strangers has passed through his village in order to commit a dacoity 
in the house of Z, a wealthy merchant residiiiT in a neighbouring 
place, and being bound, under Clause 5, Section VIL, Regulation III. 
of 1821 of the Bengal Code, to give early and punctual information of 
the above fact to the officer of the nearest Police station, wilfully mis¬ 
informs the Police officer that a body of suspicious characters passed 
through the village with a view to commit dacoity in a certain distant 
place in a different direction. Hero A is guilty of the offence defined 
in this section. 


Commentary. 

The Madras High Court hold in a series of cases that the fii*st 
of this section embraces every case in which a su^rdinato ofneor 
^vttempts h> impose false information upon his superior. (Mad. > .0. 
Hul., 20th Nov., 1862, Weir, 31 [46]; see 6 Mad. H.C., App. xlviu.) 
Por instance, by making a false entry in his official diary that at a 
particular date he was on duty at a piirticular p’ace, where in truth 
he was not. (Virasawmy v. the Queen, 4 Mad. 144.) Tho.se decnio^ 
were, however, overruled in a later case, where the snue Court pointed 
out that, to warrant a conviction, it was necessary to sliow that tlio 
Accused was Ic-ially bound to give the information, in tlio nnumer 
defined by s. 43j and that a mere broach of departmental rules was not 
sufficient. (Reg. v. Ajipayya, 11 Mad. 484.) Whore a ])vjr.son who 
'Wished to 1)6 enlisted in the Police, falsely stated that lui wn^ not a 
resident of the disuict, it was held that he had not committed an 


EEFUSING TO TAKE OATH, OR TO ANSWER. [Chap. X. 

offence under tliis section or s. 188. (Empress v, Dwarda Prasad, (> 
x\ll. 97.) 

The aggravated penalty constituted by the second clause of the 
section can only be inflicted, where the information required to be 
given related to the commission of some particular offence, not of 
offences generally. (Panatula v, Reg., 15 Cal. 386.) 

178. Whoever refuses to bind himself by an oath or 

Kefusin oath tiffirmation (Act X. of 1873, s. 15: Oaths) 
when*^^duiy ^re- tt) state the truth, when required so to bind 
qtiired to take oath himself by a public servant legally com- 
vant^ petent to require that he shall so bind 

' himself, shall be punished with simple im¬ 

prisonment for a term which may extend to six months,^ or 
with fine whicli may extend to one thousand rupees, or with 
both. 

Commentary. 




A witness in a Criminal Court, who refuses without reasonable 
cause, to answer questions put to him, may be committed to custody 
for seven days, unless in the mean time he consents to answer. If he 
persists in his refusal, he may bo dealt with according to s. 480 or 
s. 482 of the Criminal Procedure Code, and in the case of a High 
Court shall be tieemed guilty of a contempt. (Cr. P. C., s. 485.) 

In a case in England, a father was indicted for an aggravated assault 
upon hi:’ son, and the son refused to give evidence against his father. 
The Court committed him summarily to prison for one month. (Reg. 
0 , Baron Vidil, C.G. Ct., 23rd August, 1861.) Feelings of friendship 
arc not such a just excuse for refusar* as authorize an individual to 
obstruct the course of law. Even the relationship of husband and 
wife is no bnr to the admissibility of either in criminal i^roceedings. 
(Act 1. of 1872, B. 120, Indian Evidence.) 


179. Wlmever, being legally bound to state the truth on 
Refusing to an- subject to any public servant, refuses 

swer a public ser- to answer any question demanded of him 
vant authorized to touching that subjcct by such public servant 
question. exercise of the legal powers of such 

public servant, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine 
w^hich may extend to one thousand rupees, or with both. 


Commentary. 

A Judge may under s. 165 of the Evidence Act ask a witness a 
question on an irrelevant fact in order to aid in discovering a relevant 
fact. But a witness may refiisi to answer an irrelevant question, 
wdiose only objoet is to make him inculpate himself. (Bog. v. Hari 
I^akshman, 10 Bom. 185.) 

n powers of Police officors to require pei'sons, having 

sno^vicdgo beai’jng upon a crime, to answer questions ^Yith a view to 
preliminary invo:stication, see Cr. P. C., ss. 160,161. 
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180. Whoever refuses to sign any statement made by him, 
when required to sign that statement by a 
Refusing to sign servant legally competent to require 

statemen . that he shall sign that statement, shall be 

punished with simple imprisonment for a term which may 
extend to three months, or with fine which may extend to 
five hundred rupees, or with both. 


Comnaentary. 

A person making a deposition in a Revenue inquiry is not bound to 
sign such deposition, and cannot be punished under this section for 
refusing to do so. (Mad. H.C. Rul., 18th January, 1870 ; 6 Mad. H.C., 
App. xiv.) Nor are statements made to a Police officer in the course 
of an investigation under Chapter XIV. of the Grim. P. O. other than 
dying declarations, to be signed by the person making them. (Grim. 
P. 0., 8.162.) 

Nor can an accused person who refuses to sign a statement made 
at his trial in answer to questions put to him by the Judge, be 
punished under this section for such refusal. (Ecupress v. Sirsappa, 

4 Bom. 15.) 

A refusal to sign a deposition before the Coroner is an offence under 
this section. See Act IV. of 1871, s. 20 (^Coroners). 

181. Whoever, being legally bound by an oath or affirma¬ 
tion (Act X. of 1873, s. 15 : Oaths) to state 
the truth on any subject to any public 
servant or other person authorized by law 
to administer such oath, makes to such 
public servant or person as aforesaid, touch¬ 
ing that subject, any statement which is false, and which he 
either knows or believes to be false, or does not believe to 
be true, shall be punished with imprisonment of either 
description for a term which may extend to three yeals, and 
shall also be liable to fine. 

For commentary on this section, see Part II., s. 335. 

182. Whoever gives to any public servant any information 
which he knows or believes to bo false, in¬ 
tending thereby to cause or knowing it to 
be likely that he will thereby cause, such 
public servant— 

(a) to do or omit anything which such 
public servant ought not to do or 
omit if the true slate of facts re¬ 
specting which such information is given were known 
by him, or 


False statement 
on oath to public 
servant or person 
authorized to ad¬ 
minister oath. 


False informa¬ 
tion, with intent 
to cause public 
servant to use his 
lawful power to 
the injury of 
another person. 
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RESISTANCE TO PUBLIC SERVANT. [Chap. 

to use the lawful power of such public servant to the 
injury or annoyance of any person, 
shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

Illustrations. 

(a) A informs a Magistrate that Z, a Police officer subordinate to 
such Magistrate, has been guilty of neglect of duty or misconduct, 
knowing such infonnation to be false, and knowing it to be likely that 
the information will cause the Magistrate to dismiss Z. A has com¬ 
mitted the offence defined in this section. 

(b) A falsely informs a public servant that Z has contraband salt in 
a secret place, knowing such information to be false, and knowing that 
it is likely that the consequence of the information will bo a search of 
Z^s premises, attended with annoyance to Z. A has committed the 
offence defined in this section.' 

(c) A falsely informs a policeman tliat he has been assaulted and 
robbed in the neighbourhood of a particular village. Ho does nob 
mention the name of any person as one of his assailants, but knows it 
to be likely that in consequence of this information the Police will 
make inquiries and iustitute searches in the village to the annoyance 
of the villagers, or some of them. A has committed an offence under 
this sectioD. (Act III. of 1895, s. 1.) 

For commentary on s. 182, see Part II., ss. 353-356, 363. 

Where the information given is a charge of a criminal nature, no 
proceedings should be taken under s. 182 until the criminal charge is 
disposed of. (Empress v. Jamni, 5 All. 387.) 

183. Whoever offers any resistance to the taking of any 

Kcsistancc to property by the lawful authority of any 
the taking of pro- public Servant, knowing or having reason 
perty by the law- to believe that he is such public servant, 
imbHrswvaiit^^ shall be punished witli imprisonment of 
either description for a term which may 
extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 




Connnentary. 

As to the cases in which resistance may lawfully be made to the 
acts of public servants in taking property, see Part II., ss. 207-214. 

184, Whoever intentionally obstructs any sale of property 
Obstructing sale o^ered for sale by the lawful ^authority of 


any public servant as such, shall be punished 
with imprisonment of either description for 
a term which may extend to one month, or 
with line which may extend to five hundred 
rupees, or with both. 


of property oifereil 
for sale by au¬ 
thority of a public 
servant. 
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185. Wlioever, at any sale of property held by the lawful 
Illeg.il purchase authority of a public servant as such, pur- 




or bid for property 
offered for sale by 
authority of a pub¬ 
lic servant. 


chases or bids for any property on account 
of any person, whether himself or any other, 
whom ho knows to be under a legal in- 

1 ^-s, ^ capacity to purchase that property at that 

sale, or bids for such property not intending to perform the 
obligations under which he lays himself by such bidding, 
shall be punished with imprisonment of either description 
lor a term which may extend to one month, or with fine 
which may extend to two hundred rupees, or with both. 

Commentary. 

Where property is sold for arrears of rent, it was formerly not 

sureties to purchase it. (Mad. 
^g. XXt III. of 1802, s. 27 (Distress)). Nor could property distrained 
roi arrears be purchased by the distrainers or appraisers. (Ibid, s 26 ) 

are contained in the Madras Rent 
Act, VIII. of 1865, which repeals Reg. XXVII f. of 1802. 

Officers concerned in execution sales are not allowed to bid for or 
buy property at such sale. Nor can decree holders do so without 
express permission of tho Court. (Cr. P. 0., ss. 292, 294.) 

set up to auction sale by a 

dSrS’h'''’cr. 33.) “““ 

186. Whoever voluntarily obstructs any public servant in 
ObstnictiDgpui>- discharge of his public functions shall 
lie servant in dis- be punished with imprisonmeut of either 
tectfonT description for a term which may extend to 
three months, or with fine which may extend 
to nve hundred rupees, or with both. 

Commentary. 

the Collector under s. 69 of the Bengal 
tit purpose of making a division of crops between 

the landlord and the tenant, is not a public servant«ithin tho meaning 
of this section. (Chatter Lai v. Thaknr Pershad, 18 Cal. 518.) ^ 

• i*’*? chargeable os an offence must bo some definite act 

’T to it. It is noran offete to 

nii /e prevent persons bringing their children to the 

public vaccinator for vaccination, any more than it would bo to 
persuade t lem not to do so. (Reg. v. 'I’bitriraachi, 15 Mad 931 A 
Judge in tlie progress of a civil suit appointed a Commissidn’er to 
make an inventory of the goods in a merchant’s house, and to remove 
certain property to the Court.. On the arrival of the Commissioner 
the merchant shut himself tip in his house. He did not barricade his 






OMISSION TO ASSIST PUBLIC SERVANT. [Cha] 


doors, but be refused to open them. A crowd of an orderly character 
collected outside the door, but was not brought there by any act of 
the merchant. The Commissioner went away, considering that it 
would be unsafe to use force. It was held that merely passive 
resistance of the accused was not an offence under s. 186. (Reg. 
V, Somanna, 15 Mad. 221.) 


Escape from lawful custody is not punishable under this section; 
the charge should be under s. 224. (Beg. v. Poshu, 2 Bom. H.C. 134.) 

It would be incredible, if it were not true, that a Magistrate has 
actually been found to convict a person under this section, because, 
being the owner of a cart, he refused to give it on hire to a Govern¬ 
ment officer who applied for it. It ought to be unnecessary to add 
that the conviction was annulled. (Reg. v, Dhori, 9 Bom. H.C. 165.) 


A public servant is not discharging his public functions when he is 
doing, or ordering, something which is wholly beyond his jurisdiction. 
(Reg. v. Tulsiram, 13 Bom. 168; Lilia Singh v, Reg., 22 Cal. 286.) 


187. Whoever, being bound by law to render or furnish 
Omission to ^^ssistance to any public servant in the 
assist public ser- execution of liis public duty, intentionally 
vant when bound omits to give such assistance, shall be 
aLstance^° punished with simple imprisonment for a 
term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with 
both; and if such assistance be demanded of him by a 
public servant legally competent to make such demand* for 
the purposes of executing any process lawfully issued by a 
Court of Justice, or of preventing the commission of an 
offence, or of suppressing a riot or affray, or of apprehend¬ 
ing a person charged with or guilty of an offence, or of 
having escaped from lawful custody, shall be punished with 
simple imprisonment for a term which may extend to six 
months, or with fine which may extend to live hundred 
rupees, or with both. 


Commentary. 

See ns to tlie word offence,” s. 40, ante, p. 13. 

As to the persons vho are bound by law to assist public servants, 
see P<art II., s. 149. 

The assistance which a private person is bound to render* to a 
public servant in the execution of his duty, must bo something 
definite and specific. An order by the Magistrate in a case of theft 
directing a Zemindar to get a clue of the case within 15 days and 
to give sufficient assistance to the Police” was held to be illegal. 
(Empress v. Bakshi, 3 Ail. 201.) 
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188. Whoever, knowing that, by an order promulgated by 

Disobedience to ^ lawfully empowered to 

an order duly pro- promulgate sucli Order, he IS directed to 
mulgated by a abstain tVom a certain act, or to take certain 
public servant. order with certain property in his possession 
or under his management, disobeys such direction, shall, if 
such disobedience causes or tends to cause obstruction, 
annoyance, or injury, or risk of obstruction, annoyance, or 
injury, to any person lawfully employed, be punished with 
simple imprisonment for a term which may extend to one 
month, or with fine which may extend to two hundred ‘ 
rupees, or with both; and if such disobedience causes, or 
tends to cause, danger to human life, health, or safety, or 
causes, or tends to cause, a riot or affray, shall be punished 
with imprisonment of either description for a term which 
may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

Explanation .—It is not necessary that the offender should 
intend to produce harm, or contemplate his disobedience as 
likely to produce harm. It is sufficient that he knows of 
the order which he disobeys and that his disobedience 
produces, or is likely to produce harm. 

Illustration, 

An order is promulgated by a public servant lawfully empowered to 
promulgate such order, directing that a religious procession shall not 
pass down a certain street. A knowingly disobeys the order, and 
thereby causes danger of riot. A has committed the offence defined 
in the section. 

Eor commentary, see Part II., Chap. VI. 

189. Whoever holds out any threat of injury to any public 

servant, or to any person in whom he be- 
to'^a^^pubhr*^s^e7 public Servant to be interested, 

vant. ^ for the purpose of inducing that public 

servant to do any act, or to forbear or delay 
to do any act, connected with the exercise of the public 
functions of such public servant, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Commentary. 

I conceive that the injury referred to in the above sectioas noed not 
necessarily be an illegal injury, and that any thmat of harm which is 
not the lawful result of the act itself is prohibited. Pgr instance, it is 
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THREAT OP INJURY. 


[Chap, 



nerfectlv lawful to prosecute a public servant for bribery. 

ists^piUs^i 

complaint as would be justifiable under the facts of the case. (.Re^. 
V. Maheshri Eakhsh, 8 All. 380.) 

190 Whoever holds out any threat of injury to any 
person for the purpose _ of inducing that 
person to refrain or desist from making a 
lec^al application for protection against any 
inTury, to any public servant legally em¬ 
powered as such to gke such protection or 
to cause such protection to be given, shall 
be punished with imprisonment of either description lor a 
term w'hich may extend to one year, or with fine, o 
both. 

Commentary. 

See the petition of Paul do Cruz, 8 Mad. 140, and commentary to 
s. 508, fost. 


Threat of injury 
to induce any per¬ 
son to refrain from 
applying for pro¬ 
tection to a public 
servant. 


CHAPTER XI. 

OF FALSE EVIDENCE AND OFFENCES AGAINST PUBLIC 
JUSTICE. 

For eommentary on this ehapter, see Part IL, Chap. VII.,and special 
eferences to the following sections. 


1. Whoever, being legally bound on an ^ 

express provision of law to state tne trutn. 
Giving false evi- t)0jQfy bound bv law to make a aeclara- 
tion upon any subject, makes any statement 
liich is false, and which he either knows or believes to be 
Ise, or does not believe to be true, is said to give false 

ddence. 
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FABRICATING FALSE EVIDENCE. 



Explanation 1. — cV statement is within the meaning of 
the section, whether it is made verbally or otherwise. 

Explanation 2.—A false statement as to the belief of the 
person attesting is within the meaning of the section, and a 
person may be guilty of giving false evidence by stating 
that he believes a thing wliich lie does not believe, as well 
as by stating that he knows a thing which he does not know. 


Illustrations. 

(a) A, in support of a just claim which B has against Z for oua 
thousand rupees, falsely svvears on a trial that he heard Z admit the 
justice of B’s claim. A has given false evidence. 

(h) A, being bound by an oath to state the truth, states that he 
believes a certain signature to be the handwriting of Z, when he does 
not believe it to be the liandwriting of Z. Here A states that which 
he knows to be false, and therefore gives false evidence. 

(c) A, knowing the general character of Z*s handwriting, states that 
he believes a certain signature to bo the handwriting of Z ; A in good 
faith believing it to 1x3 so. Here A's statement is merely as to his 
belief and is true as to his belief, and, therefore, although the sig- 
natiu’o may not bo the handwriting of Z, A has not given false 
evidence. 

{d) A, being bound by an oath to state the truth, states that ho 
knows that Z was at a particular place on a particular day, not know¬ 
ing anything upon the subject. A gives hilso evidence whether Z was 
at the place on the day named or not. 

(e) A, an interpreter or translator, give.s or certifies as a true inter¬ 
pretation or translation of a statement or document which he is bound 
by oath to interpret or translate truly, that which is not, and which 
he does not believe to be a true interpretation or translation. xV has 
given false evidence. 

For commentary on this section, see Part II., ss. 306-313. 

192. Whoever causes any circumstances to exist, or makes 
any false entry in any book or record, or 
makes any document containing a false 
statement, intending that such circumstance, 
false entry, or false statement may appear in evidence in a 
judicial proceeding, or in a proceeding taken by law before 
a public servant as such, or before au arbitrator, and that 
such circuTi stance, false entry, or false statement, so appear¬ 
ing in evidence, may cause any person, who in such pro¬ 
ceeding is to form an opinion upon the evidence, to entertain 
au erroneous opinion touching any point material to tlie 
result of such proceeding, is said «to fabricate false 
evidence.” 

H 
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JUDICIAL PROCEEDING. 



§L 

[Chap. XI. 


Illustrations, 


(a) A puts jewels into a box belonging to Z, with the intention that 
they may be found in that box, and that this circumstance may cause 
Z to be convicted of theft. A has fabricated false evidence. 

(h) A makes a false entry in his shop-book for the purpose of using 
it as corroborative evidence in a Court of Justice. A has fabricated 
false evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z’s handwriting purporting 
to be addressed to an accomplice in such criminal conspiracy, and puts 
the letter in a place which he knows that the officers of the Police are 
likely to search. A has fabricated false evidence. 

For commentary on this section, see Part il., ss. 819-324. 


193. Whoever intentionally gives false evidence in any 
stage of a judicial proceeding, or fabricates 
Puuishraent for evidence for the purpose of being used 

in any stage of a judicial proceeding, shall 
be punished with imprisonment of either description for a 
term wliich may extend to seven years, and shall also be 
liable to fine ; and whoever intentionally gives or fabricates 
false evidence in any other case, sluill be punished with 
imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 


Explanation 1.—A trial before a Court Martial or before 
a Military Court of Request is a Judicial Proceeding. 

Explanation 2.—An investigation directed by law pre¬ 
liminary to a proceeding before a Court of Justice is a stiige 
of a judicial proceeding, though that investigation may not 
take place before a Court of Justice. 


Jllustration. • 

A, in an inquiry before a ]\lagistrate for the pui'pose of ascertaining 
whether Z ought to be committed for trial, makes on oath a statemeut 
which he kuow.s to be false. As this inquiry is a stage of a judicial 
proceeding, A has given I'alse evidence. 

Explanatidn 3.—An investigation directed by a Court of 
Justice according to law, and conducted under the authority 
of a Court of Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a 
Court of Justice. 

lllusiraiion, 

A, in an inquiry before an officer deputed by a Court of Jiistice to 
ascertain on the spot tlxe boundaries of land, makes on oath a state¬ 
ment which ho kno\v.y to be false. As this inquiry is a stage of a 
judicial j^roceeding, A has given false evidence. 

For conmientary on this section, see Part II., ss, 825-332. 
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194. Whoever gives or fabricates false evidence, intending 
thereby to cause, or knowing it to be likely 
that he will thereby cause, any person to 
be convicted of an offence which is capital 
by this Code, or by the law of England 
(Act XXVII. of 1870, s. 7), shall be punished 
with transportation for life, or with rigorous 
imprisonment for a term which may extend to ten years, 

If innocent per- liable to line; and if an 

son be thereby innoceut person be convicted and executed 
convicted and e:ce- in conseqiience of sucli false evidence, the 
person who gives such false evidence shall 
be punished either with death or the punishment herein¬ 
before described. 


Giving or fabri¬ 
cating false evi¬ 
dence with intent 
to procure convic¬ 
tion of a capital 
offence. 


Commentary. 


A man who, on tlio trial of A for murder,, states that the murder^ 
was not committed by A, but that it was committed by B, who is not 
in CHS *>dy, has not committed an offence under s. 194, as his evidence, 
so i^ivon, cannot cause any person to bo convicted of a ci^)ital 
offence. He is only punishable under s. 193. (Reg. v. llardyal, 3 
B.L.B.A. Or. 35.) 


195. \Vhoover gives or fabricates false evidence, intending 
Givin or fabri- thereby to cause, or knowing it to be likely 
eating *^fahe li® ^ill thereby cause, any person to be 

dence with intent convicted of an offence which by this Code, 
to procure convic- England (Act XXVIL of 

pupisLbie ^ with 1870, 8. 7), is not capital, but punishable 
transportation or with transportation for life, or imprisonment 
imprisonment. ^ term of seven years or upwards, shall 

be punished as a person cmvicted of that offence would be.- 
liable to be punished. 

Illmtration. 

A gives false ovideneO before a Court of Justice, intending thereby^ 
to cause Z to be c*uivictcd of a dacoity. Tlie punishment of dacoiiy is 
trans}K)rtatibn for life, or rigorour. imprisonment ffir a term wliicli may 
extend to ten years, witU or witrout line. A, therefore, is liable to 
such transportation or imprisonme.it with or witliout line. 


Comme.atary. 

V^iere a man burns bis own lioii^‘'0 and charges anothor with the 
act, he should be convicted under s. i*ll, and not under this section, 
(Heg. V, Bhugwan, 8 Sutli. Cr, 65.) 
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196 Whoever corruptly uses or attempts to use 

19b. evidence any evidence which he 

Using evi.ience ],j,Qyvg to be false or fabricated, shall be 
known to be false, the same manner as if he gave 

or fabricated false evidence. 

For commentary on this section, see Part II., s. 333. 

See Act XIV. of 1882, s. 643 (Civ. Pro. Code). 

197. Whoever issues or signs any certificate required by 
law to be given or signed, or relating to any 

Issuing or sign- fj^gt of whicli such certificate is by _aw 
ing a false certifi- in evidence, knowing or believing 

that such certificate is false in any material 
point, shall be punished in the same manner as it he gave 
false evidence. 

For commentarj^ on this section, see Part II., s. 310. 

198 Whoever corruptly uses, or attempts to use, any 
such certificate as a true certificate, ;now- 
coHSe'^ln" ing the same to be false in any material 
known to be false point, shall be punished in the same .manner 

,iu a material point. •£ gg^yg false evidence. 

199. Whoever, in any declaration made or subscribed by 
him, which declaration any Con rt of Justice, 

False statement public servant or Other person, is 

daraUon which ts bound Of anthorized by law to receive as 
by law receivable evidence of any tact, makes a^ny statement 
.as evidence. which is false, and which he either knows, 

■or believes, to be false or does not believedo be true, touch- 
in'»■ any point material to the object for which, the declaration 
is made or used, shall be punished in the same manner as it 
be gave false evidence. 

For commentary on this section, see Part 11., Ss, 311. 


200. Whoever corruptly uses or attempts to use as true 
any such declaration, k iiowing the .same to 
anyteh decu™. be false in any material point, shall be 
tion known to be puiiished in tbc Same manner as it he gave 
tahe. fgige evidence. 

Explanation.—A declaration which is inadmissible merely 
upon the ground of some informality, is a declaration within 
the meaning of sections 199 and 200. 

See 8. 643 of Act XIV. of 188?J (Civ. Pro. Code). 
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198-203.] 


DISAPPEARANCE OP EVIDENCE. 


201. Whoever, knowing or having reason to believe that 
an offence (see s. 40, ante, p. 13) has been 
committed, causes any evidence of the com¬ 
mission of that offence to disappear with 
the intention of screening the offender from 
legal punishment, or with that intention 
gives any information respecting the offence 
which he knows or believes to be false, shall, 
if the offence which he knows or believes to 
have been committed is punishable with 
death, be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to line; and 
If punishable offence is punishable with trans- 

tion. portation for life or with imprisonment 

which may extend to ten years, shall be 
punished with imprisonment of either description for a term 
which may extend to three years and shall also be liable to 
tine ; and if the offence is punishable with imprisonment 
If unishable extending to ten years, 

with lesHbL^en shall be punished with imprisonment of 
years* imprison- the description provided for the offence, for 
a term which may extend to one-fourth 
part of the longest term of the imprisonment provided for 
the offence, or with line, or with both. 


Causing disap¬ 
pearance of evi¬ 
dence of an offence 
committed, o r 
giving false infor¬ 
mation touching 
it, to screen the 
offender. 

If a capital of¬ 
fence. 


Illustration. 

A, knowing that B has murdered Z, assists B to hide the body with 
tho intention of screening B from punishment. A is liable to imprison¬ 
ment of either description for seven years, and also to fine. 

For commentary on this section, see Part II., ss. 336, 337. 

202. Whoever, knowing or having reason to believe that 

au offence (see s. 40, ante, p. 13) has been 
siof “‘Jvc info" committed, intentionally omits to give any 
mation of an of- information respecting that offence wnicu 
fence by a person legally bound to give, shall be punished 

bound to infoim. imprisonment of either description for 

a term which may extend to six months, or with fine, or 
with both. 

203. Whoever, knowing or having reason to believe that 

an offence (see s. 40, ante, p. 13) has been 
formiuoa rerpecT- committed, gives auv information respect- 
ing an offence com- ing that offence Which he, knows or be- 
niitted. lieves to be false, shall be punished with 
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FALSE PERSONATION. 


[Chap. XL 


imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Exiolanation—ln sections 201 and 202 and in this section 
the word “oftence’' includes any act committed at any 
place out of British India, which, if committed in British 
India, would be punishable under any of the following 
sections, namely, 302, 304, 382, 392,393,394,395, 396,397, 
398, 399, 402, 435, 436, 449, 450, 457, 458, 459, and 460 
(Act III. of 1894, 8. 6). 

For commentary on ss. 202, 203, see Part II., s. 338. 

204. Whoever secretes, or destroys, any document which 

rs r he may be lawfully compelled to produce 

<iocument to pre- as evidence in a Court of J ustice, or in any 
vent its produc- proceeding lawfully held before a public 
tion as evidence. servant as sucb, or obliterates, or renders 
illegible, the whole or any part of such document with the 
intention of preventing the same from being produced or 
used as evidence before such Court or public servant as 
aforesaid, or after he shall have been lavviully summoned 
or required to produce the same for that purpose, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 


Commentary. 

Where a pai’ty to a suit snatched up a document, which had been 
produced in evidence, and ran away with it, in order to prevent a 
witness referring to it, he was held to have committed an ofieuce 
under this section, and not theft.. (Subramania v. the Queen, 3 
Mad. 261.) 

205. Whoever falsely personates another, and in such 
assumed character makes any admission or 
tion^for thT^pu?- Statement, or confesses judgment, or causes 
pose of anj act or any proccss to be issued, or becomes bail or 
proceeding in a security, or does any other act iu any suit 
* or criminal prosecution, shall be punisiied 

with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

Commentary. 

Fraudnlent gain or benefit to the party charged is not an essential 
element in tin’s offence. Therefore, a conviction was upheld where 
the let prisoner was charged with personating the 4tb, and the 4tli 
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prisoner was charged with abetting the personation by the 1st; the 
facts being, that tlie 4th, to savo himself the trouble of laying informa¬ 
tion before a jMagistrato with regard to the theft of some bullocks, 
sent the 1st prisoner to do so, and to represent himself as being the 
4th. {Ex i^arte Suppakon, 1 Mad. H. C. 450; see Reg. v. Narain 
Acharj, 8 Suth. Cr. 80.) 

It has been ruled in Bengal that the offence may be committed even 
where the prisoner has personated a purely imaginary person. (Reg. 
V. Bhitto, Ind. Jur. 123.) But the lUgh Court of Madras has declined 
to follow that decision, saying:— 

“ To oonstituto tho offonco of false personation under s. 205 of the Penal 
Code, it is not enough to show the assumption of a fictitious name. It must 
also, we tliiuk, appear that tho assumed name was used as a moans of falsely 
representing some other individual. The use of an assumed name without 
more is not nn offence. It only becomes a crime when connected by proof 
with some other act or piece of conduct; and the gist of the offence of false 
personation under s. 205, we think, is the feigning to be another known 
person. Tho whole language of the section clearly imports the acting the 
part of another person, the actor pretending that he is that person.’^ 

“ There are sections of tho Penal Code under w'hich tho false assumption of 
appearance or character may be an offence, though no individual is meant to 
be represented, or only an imaginary person. Such are tho ss. 140, 170, 171, 
and 415, but they have no applicalion to the present case, and the last section 
is made applicable to personation of nn imaginary person by an express 
enactment.’^ (Reg. v. Kodar, 4 Mad. H. C. 18.) 

See 8. 643 of Act XIV. of 1882 (Civ. Pro. Code). 


206. Whoever fraudulently removes, conceals, transfers, 
or delivers to any person any property or 
any interest therein, intending thereby to 
prevent that property or interest therein 
from being taken as a forfeiture, or in satis¬ 
faction of a fine, under a sentenco which 
has been pronounced, or which he knows to 
be likely to be pronounced, by a Court of 
Justice or other competent authority, or from being taken 
in execution of a decree or order which has been made, or 
which he knows to be likely to be made, by a Court of 
Justice in a civil suit, shall be punished with imprisonment 
of either description for a term whicii may extend to two 
years, or with line, or with both. 


Frauduleut re¬ 
moval or conceal¬ 
ment of property 
to prevent its 
seizure as a for¬ 
feiture or in execu¬ 
tion of a decree. 


For coinmeutary ou ss. 206-208, soo Part II., ss. 330-346. 

207. Wiioever fraudulently accepts, receives, or claims any 
property or any interest therein, knowing 
that he has no right or rightful claim to 
such property or interest, or practises any 
deception touching any right to any pro¬ 
perty or any interest’ therein, intending 
thereby to prevent that property or interest 


Fraudulent claim 
to property to pre¬ 
vent its seizure 
as a forfeiture or 
in executiou of a 
decree. 
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theiein from being taken as a forfeiture, or in satisfaction 
of a fine under a sentence 'which has been pronounced, or 
which he knows to be likely to be pronounced, by a Court 
of Justice or other competent authority, or from being taken 
in execution of a decree, or order, which has been made, or 
which he knows to be likely to be made, by a Court of 
Justice in a civil suit, shall be punished with imprisonment 
of either description for a term which may extend to two 
years, or with fine, or with both. 

See s. 643 of Act XIY. of 1882 (Civ. Pro. Code). 

208. Whoever fraudulently causes or suffers a decree, or 
Fraudulentlysuf. Order, to be passed against him at the suit 

fering a decree for of any persoii for a sum not due, or for a 
a sum not due. larger sum than is due to such person, or 
for any property, or interest in property, to which such 
person is not entitled, or fraudulently causes or suffers a 
decree, or order, to be executed against him alter it has 
been satisfied, or for anything in respect of which it has* 
been satisfied, shall be punished with imprisonment of either 
description lor a term which may extend to two years, or 
with fine, or with both. 

Illustration. 

A institutes a suit against Z. Z, knowing that A is likely to obtain 
a decree against him, fraudulently suffers a judgment to pass against 
liim for a larger amount at the suit of B, who has no just claim 
against him, in order that B, either on his own account, or for the 
benefit of Z, may share in the proceeds of any sale of Z’s property 
which may be made under A’s decree. Z has committed an offence 
under this section. 

209. Whoever fraudulently or dishonestly, or with intent 
Dishonestly mak. to injure or aupoy any person, makes in a 

ing false claim in Court of JusticG any claim which he knows^ 
a Court of Justice. {^0 f^lge^ shall be punished with imprison¬ 
ment of either description for a term which may extend to* 
two years, and shall also be liable to line. 

Commentary 

See Or. P. (J., s. 105 (h), and s. 643 of Act XIV. of 1882 (Civ. Pro. 
Code). 

210. Whoever fraudulently obtains a decree or ordeu 
Fraudulpiiilyob- -igainst any person for a sum not due, or for 

taining n decree a Jai’ger sum than is due, or for any property 
for a sum not due. jut^i est in property to whicli'he is no 
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entitled, or fraudulently causes a decree or order to be 
executed against any person after it bas been satisfied, or 
for anything in respect of which it has been satisfied, or 
fraudulently suffers or permits any such act to be done in 
his name, shall be punished with imprisonment ot either 
description for a term which may extend to two years, or 
with fine, or with both. 

Commentary. 


See Cr. P. C., s. 195 (&), and s. 643 of Act XIV. of 1882 (Civ. Pro. 
Code). The word “ satisfiedin this section is to be understood in its 
ordinary sense, and is not limited to decrees the satisfaction of which 
has been certified to the Court. (Peg. v. Bapuji, 10 Bom. 288; Madhub 
Chunder v, Xovodeep, 16 Cal. 126.) 


211. Whoever, with intent to cause injury to any person, 
False charge of institutes or causes to be instituted any 
offence made with Criminal proceedings against that person, oi 
intent to injure. fahely charges any person with having com¬ 
mitted an offence (see s. 40, ante, and note to s. 
knowing that there is no just or lawful ground lor such 
proceedings or charge against that person, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both ; and 
if such criminal proceeding be instituted on a false charge 
of oflence punishable with death, transportation for lite, 
or imprisonment for seven years or upwards, shall be punish¬ 
able with imprisonment of either description for a term 
which may e^itend to seven years, and shall also be liable 
to fine. 


For commentary on s. 211, see Part 11., ss. 357-363. 

212. Whenever an offence (see s. 40, anfe,'p. 13, and note 
to s. 224, post) has been committed, who- 
iiaibouring au 0ver harbours or conceals a person whom he 
^ knows or has reason to believe to be the 

offender, with the intention of screening him from legal 
punishment, shall, if the oftVnce is punish- 
fence able with death, be punished with iraprisou- 
ment of either description for a term which 
may extend to five years, and shall also be 
with tranTporta! liable to fine; and if the offence is puiiish- 
tion for lile, or able with transportation for life, or with 
with imprison- iuipnaoumeiit whicli may extend to ten 
years, shall be punished with imprisonment 
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of either description for a term which may extend to three 
years, and shall also he liable to fine; and if the offence is 
punishable with imprisonment which may extend to^ one 
year and not to ten years, shall be punished with imprison¬ 
ment of the description provided for the offence for a term 
which may extend to one-foiirth part of the longest term of 
imprisonment provided for the offence, or with fine, or with 
both. 


'' Offence ” in this section includes any act committed at 
any place out of British India, which, if committed in 
British India, w^ould be punishable under any of the follow¬ 
ing sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 
397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459, and 
460; and every such act shall, for the purposes of this 
section, be deemed to be punishable as if the accused person 
had been guilty of it in British India (Act. III. of 1894, s. 7). 

Exception .—This provision shall not extend to any case 
in which the harbour oi* concealment is by the husband or 
wife of the offender. 


Illustration. 

A, knowing that B has committed dacoity, knowingly conceals B in 
order to screen him from legal punishment. Here, as B is liable to 
transportation for life, A is liable to imprisonment of either description 
for a term not exceeding three years, and is also liable to fine. 

For commentary, see Part II., ss. 247-251. 

213. Whoever accepts, or attempts to obtain, or agrees to 

Takin ift etc accept, any gratification for himself or any 
to screen other persoD, or any restitution of property 
fender from pim- to himself or any other person, in consider- 
ishment. aiion of his concealing an offence (see s. 40, 

ante, and note to s. 22^, post), or of his screening any person 
from legal punishment for any offence, or of his not proceed¬ 
ing against any person for the purpose of bringing him to 
legal punishment, ^all, if the offence is 

If a capital of- punishable with death, be punished with 
imprisonment of either description for a 
term wliich may extend to seven years, and shall also be 
liable to fine; and if the offence is punish- 
^Vith t^ra^'portl! transnortatioii for life, or with 

tion for life, or imprisonment which may extend to ten 
with imprison- years, shall be punished with imprisonment 
of either description for a term which may 
extend to three years, and shall also be liable to fine ; and 
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if the offence is punishable with imprisonment not extending: 
to ten years, shall be punished with imprisonment of the 
description provided for the offence for a term which may 
extend to one-fourth part of the longest term of impiison- 
ment provided for the offence, or with fine, or with both. 

For commentary on ss. 213, 214, see Part. IT., ss. 252-258. 

214. Whoever gives or causes, or offers or agrees to give 

or cause, any gratification to any person, or 
res?omaoiff'^.ro- to restore or cause the restoration of any 
peity in considera- property to any person, in consideration ot 
tion' of screening person’s (ioncealing an offence (see s. 

offender. g, 224, 2^0St\ 01* 

of his screening any person from legal punishment for any 
offence, or of his not proceeding against any 

If a capital of- the purpose of bringing him to 

legal punishment, shall, if the offence is 
punishable with death, be punished with imprisonment of 
either description for a term which may 
punishable g^tend to seven years, and shall also be 
liable to fine; and if the offence is punish¬ 
able with transportation for life, or with 
imprisonment which may extend to ten 
years, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, and shall 
also be liable to fine; and if the offence is punishable w^itli 
imprisonment not extending to ten years, shall be puuished 
v/ith imprisonment of the description provided for the 
offence for a term which may extend to one-fourtli part oi 
the longest term of imprisonment provided for the offence, 
or with fine, or with both. 

Exception .—The provisions of sections 213 
not extend to any case in which the offence may lawiull} 
be compounded (Act VI[L of 1882, s. 6). 

Commentary. 

The illustrations formerly appended to this section Imve been 
repealed by Schedule I. of the Grim. P. 0., Act X. of 1882. The whole 
law as to compounding offences is now contained in s. oi that Act. 

215. Whoever takes or agrees or consents to take any 

gratification under pretence or on account 
help To® mover of helping any person to recovei-any mov- 
su>ien property, able property ot which ho shall have been 
etc. deprived by any offence piiuishable under 


If 

with traasporta 
tion for life, or 
with imprison¬ 
ment. 
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this Code, shall, unless he uses all means in his power to 
cause the offender to be apprehended and convicted of the 
offence, be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or 
with both. 


For commentary on s. 215, see Part II., s. 259. 

216. Whenever any person convicted of or charged with 
' . an offence (see s. 40, ante, p. 13, and note to 

S. 224, post), being in lawful custody for 
escaped from cus- that offence, escapes from such custody, or 
tody, or whoso whenever a public servant, in the exercise 
bL^n^ordS. ^ lawful powcrs of such public servant, 

orders a certain person to be apprehended 
for an offence, whoever, knowing of such escape or order for 
apprehension, harbours or conceals that person with the 
intention of preventing him from being apprehended, shall 
be punished in the manner following, that is to say, if the 
offence for which the person was in custody, or is ordered 
to be apprehended, is punishable with death, 
fence.^ ]ie shall be punished with imprisonment of 

either description for a term which may 
extend to seven years, and shall also be liable to fine; if 
the offence is punishable with transportation for life, or 
imprisonment for ten years, he shall be punished with 
If mnishabie ^^i^prisonment of either description for a 
with transporta- term w'hich may extend to three years, with 
tion for life, or or without fine ; and if the offence is punish¬ 
ment able wdth imprisonment whicli may extend 

to one year and not to ten years, he shall 
he punished with imprisonment of the description provided 
for the offence for a term which may extend to one-fourth 
part of the longest term of the imprisonment provided for 
such offence, or with fine, or with both. 


Offence in this section includes also any act or omission 
of which a person is alleged to have been guilty out of 
British India which, if he had been guilty of it in British 
India, would have been punishable as an offence, and for 
which he is, under any law relating to extradition, or under 
the Fugitive OfiCenders Act, 1881, or otherwise, liable to be 
apjjrehended or detained in custody in British India; and 
every such act or omission sliaJJ, for the purposes of this 
section, be deemed to be punishable as if the accused person 
had been guilty of it in British India (Act X. of 1886, s. 23). 
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Exception ,—This provision does not extend to the case in 
which the harbour or concealment is by the husband or 
wife of the person to be apprehended. 


216A. Whoever, knowing or having reason to believe 

Penaitv for har- P^fsons are about to commit or 

t)ouring robbers or have recently committed robbery or dacoity, 
<lacoits. harbours them or any of them, with the 

intention of facilitating the commission of such robbery or 
dacoity or of screening them or any of them from punish¬ 
ment, shall be punished with rigorous imprisonment for a 
term ’which may extend to seven years, and shall also be 
liable to fine. 

Explanation ,—For the purposes of this section it is im¬ 
material whether the robbery or dacoity is intended to be 
committed, or has been committed, within or without British 
India. 

Exception ,—This provision does not extend to the case in 
svhich the harbour is by the husband or wife of the oftender. 

216B. In sections 212,2IG, and 216A, the word ‘‘ harbour ” 

Definition of i^^tiludes the Supplying a person with shelter, 
"‘harbour ” in sec- food, drink, moiiev, clotlies, arms, ammuni¬ 
tions 212, 216 and tioD, or means of conveyance, or the assisting 
a person in any way to evade apprehension 
{Act in. of 1894, s. 8). 

For commentary on ss. 216, 216A, see Part 11., ss.'247-251. 

217. AVhoever, being a public servant, knowingly disobeys 

Public servant direction of the law as to the way in 

disobeying a direc- which he is to conduct hiiBself as such 
tion of law with public Servant, intending thereby to save, 
or knowii^g it to be likely that he will 
raent or property thereby savc, any person from legal punish- 
from forfeiture. ment, or subject him to a less punishment 
than that to which he is liable, or with intent to save, or 
knowing that he is likely thereby to save, any property 
from forfeiture, or any charge, to which it is liable by law, 
shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or 
with both. 

Commentary. 

The direction of law hero referred to means some express direction, 
•such as is Contained in the Crim. P. C., ss. 44,45. It does not extend 
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Piildic servant 
framing an incor¬ 
rect record or 
writing with in¬ 
tent to save per¬ 
son from punish¬ 
ment or property 
from forfeiture. 


to tlio general obligation not to stifle a criminal charge, which is 
common to all subjects. (Reg. v, Raminihi, 1 Mad. 266.) On the other 
hand, it is not necessary to show that the person intended to be saved 
liad committed any offence, or was justly liable to punishment, ^he 
criminality consists not in saving a guilty man from punishment, but 
in obstructing the proper course of justice in his case. (Empress v, 
Amir Uddeen, 3 Cal. 412.) 

218. Whoever, being a public servant, and being, as such 
public servant, charged with the preparation 
of any record or other writing, frames that 
record or writing in a manner wdneh he 
knows to be incorrect, with intent to cause, 
or knowing it to be likely that he will 
thereby cause, loss or injury to the public 
or to any person, or with intent thereby to 
save, or knowing it to be likely that he will 
thereby save, any person from legal punishment, or with 
intent to save, or knowing that he is likely thereby to save, 
any property from forfeiture or other charge to which it is 
liable by law, shall be punished with imprisonment of either 
description for a terra which may extend to three years, or 
with line, or with both. 

Commentai’y. 

See the remarks upon this section, anfey note to s. 167. A man who 
intentionally read out fake abstracts of pafiers to a person who was pre¬ 
paring a record, in consequence of which the latter innocently jiroduced 
what was a false record, was held not to have committed an offence 
under this section, but to be properly indictable for abetting such an 
offence. (Reg. v. Brij Moliun, 7 N.W.P. 134.) 

A public servant who frames a false document, of a character which 
it wa!s not bis duty to prepare, is not punishable under this section 
(Empress r. Mazbar Husain, 5 All. 553), nor is he in any case punish¬ 
able, if his object in preparing the false document was to screen 
liimself from punishment, by concealing the fact that he had com¬ 
mitted a breach of duty (Empress v. Gann bhankar, G All. 42), 
unless the mode in which he has framed the false document has, and 
must have been known by him to have, the effect of causing injury 
to the public or to others. (Reg. v. Girdhari Lai, 8 All. bod.) 

A Sub-Inspector of Police was charged with having flilsely reported 
tiie absence from duty of one of the chowkeedars. Part of the evidence 
against him was an entry by the defendant, a constable, tliat the- 
supposed absentee had been present on a particular day. It was 
proved that the charge by the sub-inspcctor was perfectly true and 
that the entry by the constable Avas false. A conviction ot tho 
constable under s. 218 was set aside. Hie Court held that the inten¬ 
tion to injure the sub-inspector by tlie/alse entry was too remote. 
That the real intention was to screen the ehowk(^dar, but that the 
term “legal punishment” was not intended to applj to a case ot this 
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kind, where, if the chowkeedar had been found to be absent, he could 
only bo fined by his superior in the iK)lice. (Keg. v. Jungle Lall, 
19 Suth. Or. 80.) 


219. Wlioever, being a public servant, corruptly or 
Public servant lualiciously makes or pronounces in any 
in u judicial pro- Stage of a judicial proceeding, any report, 
ceeding corruptly order, verdict, or decision which he knows 
“eportf etc" S to be contrary to law, shall be punished 
he knows to be with imprisonment of either description for 
contrary to law. ^ which may extend to seven years, 

or with fine, or with both. 


Commentary. 

As to the phrase ‘"judicial proceeding,’’ see Part II,, ss. 325-327. 

220. Whoever, being in any office which gives him legal 

Comraitraentfor authority to commit persons for trial or to 
trial or confine- confinement, or to keep persons in confine¬ 
ment by a person corruptly, or maliciously, commits 

tho''kno'^ws \hlt person for trial or to confinement, or 

he is acting con- keeps any person in confinement, in the 
trary to law. exercisG of that authority, knowing that in 
so doing he is acting contrary to law, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 


Commentary. 


It is only where there has been an excess, by a Police officer of bis 
legal powers of arrest, that it becomes necessary to consider whether 
he has acted corruptly or maliciously, and with the knowledge that 
he was acting contrary to law. Where the arrest is legal, there can 
be no guilty knowledge, superadded to an illegal act, such as it is 
necessary to establish against the accused, so as to justify a conviction 
under s. 220. (lleg. v. Amarsang, 10 Bom. 506.) 


221. Whoever, being a public servant, legally bound as 
such public servant to apprehend, or to keep 
in confinement, any person charged with or 
liable to be apprehended for iin uflence (see 
8. 40, rmte, p. 13), intentionally omits to 
apprehend such person, or intentionally 
sufiers such person to escape, or intention¬ 
ally aids such person in escaping, or attempt¬ 
ing to eset^pe, from such confinement, shall 
be punished as follows, that is to say: 


latentioi^al omis- 
siou to apprehend 
on the part of 
a public servant 
bound by law to 
apprehend. 

Punishment. 
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With imprisonment of either description for a term winch 
may extend to seven years, with or without fine, if .the 
person in confinement, or who ought to have been appre¬ 
hended, was charged with, or liable to be apprehended lor, 
an offence punishable by death; or 

With imprisonment of either description for a term which 
may extend to three years, with or without fine, if the 
person in confinement, or who ought to have been appre¬ 
hended, was charged with, or liable to be apprehended for, 
an offence punishable with transportation for life, or im¬ 
prisonment for a term which may extend to ten years ; or 

With imprisonment of either description fpr a term which 
may extend to two years, with or without fine, it the person 
in confinement, or who ought to have been apprehended, 
was charo-ed with, or liable to be apprehended, for an oUence 
punishalde with imprisonment for a term less than ten years. 


222. Whoever, being a public servant, legally bound as 
such public servant to apprehend, or to 
Intentional ornis- confinement, any person under 

sentence of a Court of Justice for an offence 
(see s. 40, ante, p. 13) or lawfully committed 
to custody (Act XXVII. of 1870, s. 8), in¬ 
tentionally omits to apprehend such person, 
or intentionally suffers such person to escape, 
or intentionally aids such person in escaping, 
or attempting to escape, from such confine¬ 
ment, shall be.punished as follows, that is to say : 

With transportation for life, or with imprisonment of 
either description for a term which may extend to fourteen 
years, with or without fine, if the person in confinement, or 
who ought to have been apprehended, is under sentence ot 
death: or 


sion to apprehend 
on the part of 
a public servant 
hound by law to 
apprehend iiersoii 
under sentence of 
a Court of Justice. 


Punishmeut. 


With imprisonment of either description for a term which 
may extend to seven years, with or without fine, if the person 
in confinement, or who ought to have been apprehended, is 
subject, by a sentence of a Court of J ustice, or by virtue of 
a commutation of such sentence, to transportation for life 
or penal servitude for life, or to transportation, or penal 
servitude, or imprisonment for a term of ten years or 


upwards; or 

With imprisonment of either description for a term which 
may extend to three years, or with tine, or with both, if the 


mtST/fy 



221-224.] PEUMITTING OR EFFECTING ESCAPE. 113 


person in confinement, or who ought to have been appre¬ 
hended, is subject, by a sentence of a Court of Justice, to 
imprisonment for a term not exceeding ten years, or if the 
person was lawfully committed to custody (Act XXVII. of 
1870, s. 8). 

Commentary. 


It is essential to prove the legal obligation imposed upon a public 
officer, neglect of which is charged against him. For instance, a 
village watchman in the N.W.P. is not bound to arrest bej'ond his 
beat a person who is not a proclaimed offender, nor one who has com¬ 
mitted certain heinous offences specified in Act XVI. of 1873, s. 8, 
unioss such offences were committed in his presence. (Empress v. 
Kali u, 3 All. GO.) 


223. Whoever, being a public servant, legally bound as 
Es cape from con- public Servant to keep in confinement 

finement negii- any person charged with or convicted of 
gently suffered by any offence (see s. 40, ante, p. 13) or lawfully 
public servaut. committed to custody (see Act XXVII. of 
187 0, s. 8), negligently suffers such person to escape from 
con finement, shall be punished with simple imprisonment 
for a term which may extend to two years, or with fine, or 
witli both. 


Commentary. 

Co nvict warders are public servants within the meaning of this 
secti()n. (Reg. v. Kallachand, 7 Suth. Cr. 99.) 

Th is section applies only to cases where the person who is allow^ed 
to escape, is in custody for an offence or has been committed to 
custody, and not to cases where such person has simply been arrested 
under civil process. (Reg. v. Tafaullab, 12 Cal. 190.) Snob a case 
would, however, be met by s. 225A. 


224. Whoever intentionally offers any resistance, or illegal 
Resistance or ob- obstruction, to the lawful apprehension of 
Btruction by a per- liimself for any offence (see s. 40, p. 
Bou to his lawful I3j ^yitli which he is charged, or of which 
apprehension. couvictcd; or escapes, or at¬ 

tempts to escape, from any custody in which he is lawfully 
detained for any such offence, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 


Explanation ,—The punishment in this section is in addition 
to the punishment for which the person to be a^iprehended, 
or detained in custody, was liable for the offence with which 
he was charged, or of which he was convicted. 


I 
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Q 


Commentary. 

■ Tho escape which is punishable under this section is fficape from 
cuSo^ fo/an offence. ^Escape from custody rmder civil^pwcess 


being a persou ui uau ^oo-o 

Such cases would now be covered by s. 

Act IV. of 1867 (defining “ Offence”), followed by Act XXvii. ot 
1870 (Penal Code Amendment) (see s. 40 

ernod many difficulties which attended these sections, 2-.l--io. it 

extends thi meaninp: of the word “ offence ” to foTdefSlt 

bv a special or local law, and renders escape froin custodj loi 
of pivhis security under Chap XXXYIII. of the Or. I> C. Pun^hable 

5 ntrodTctioroAh™wS“la^^ committed to custody” in ss. 222 
and 223 also meets the case of persons lawfully wXTny 



?u“Sf ^'irere the accused, not being a proclaimed offends, has liemi 
arrested by a private person for an offence, such as theft not c.om 

S ”L Md'rttntofrJSd .pptinded » a, h«. 

i^tody he escaped. Tho village magistrate was '‘"thonzed vmdei 
■Reo- XI of 1816 s. 5, to apprehend all persons charged with con^i 

Sy rtoi Si’s. ditrioirSdd to te..rd them to 0”. Pol.oo^to- 

His detention for this purpose was therefore legal. (Keg. v. Takira, 

^^A^chaw'lf having escaped from custody may be iuciuired into 
and tried where the person charged happens to be when tho phaioO is 

“tny sentence p’lie^on an escaped convict, either for the escape or 

for any otiier offence, may, according to 1 %“/];*“'^’former 
effect immediately, or at the expu-ation of the period of his tormei 

.sentence. (Cr. P. 0., s. 39G.) ^ -ii i 

225. Whoever intentionally offers any resistance, or lilega^ 
obstruction, to the lawtnl apprehension of 
any other person for an offence (see s. 4U, 
ante, p. 13), or rescues, or attempts to rescue, 
any other person from any cu.sto(ly m which 
that person is lawfully detained for au 
offence, shall be punished with imprison¬ 
ment of either description for a term whicli 
may extend to two years, or with hne, or with both; 


Resistance or ob¬ 
struction to the 
lawful apprehen- 
bioi*. of another 
person. 

Punishment. 


ESCAPE AND EESCUE. 
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Or, if the person to be apprehended, or the person rescued, 
or attempted to be rescued, is charged with, or liable to be’ 
apprehended for, an offence punishable with transportation 
for life, or imprisonment for a term which may extend to 
ten years, shall be punished with imprisonment of either 
description for a term which may extend to three years 
and shall also be liable to fine; ’ 


Or, if the person to be apprehended, or rescued, or 
attempted to be rescued, is charged with, or liable to be 
apprehended for, an offence punishable with death, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable 
to fine; 


Or, if the person to be apprehended, or rescued, or 
attempted to be rescued, is liable, under the sentence of a 
Court of Justice, or by virtue of a commutation of such a 
sentence, to transportation for life, or to tnxn&portation, penal 
servitude, or imprisonment for a term often years or upwards, 
shall be punished with imprisonment of either desmiption 
tor a term which may extend to seven years, and shall also 
be liable to Hue; 

Or, if the person to be apprehended, or rescued, or 
attempted to be rescued, is under the sentence of death, 
shall be punished with transportation j'or life or imprison¬ 
ment of either description for a term not exceeding ten 
years, and shall also be liable to fine. 


Commentary. 

A person wlio rescues a prisoner arrested by a Police officer as a 
member of an unlawful assembly is guilty of an offence under this 
section. (Reg. v. Assau, 13 Suth. Cr. 75.) And the offence is equally 
committed by rescuing one who has been lawfully arrested by a 
pri\ate person; for instance, a thief who was seized in the act of 
stealing. (Heg. v. Kutti, 11 Mad. 411.) 


225A. ‘Whoever, being a public servant legally bound as 
Omission to np- such public sei'vaut to apprehend, or to 
keep in confinement, any person in any case 
not provided for in section 221, section 222, 
or section 223, or in any other law for the 
time being iu force, omits to apprehend 
that person or suffers him to escape from 
confinement, shall be punished— 


prehend, or suffer¬ 
ance of escape, on 
jiart of public ser- 
rant in cases not 
otherwise provided 
for. 







EETURN from transportation. [Chap. XL 

(a) if he does so intentionally, with imprisonment of 
either description for a term which may extend to three 
years, or with fine, or with both; and 

(h) if he does so negligently, with simple imprisonment 
for a terra which may extend to two years, or with fine, or 
with both. 

22dB. Whoever, in any case not provided for in section 
224 or section 225, or in any other law for 
Rc-sistanceorob- hemg in force, intentionally offers 

any resistance or illegal obstruction to the 
lawful apprehension of himself or of any 
other person, or escapes or attempts to 
escape from any custody in which he is 
lawfully detained, or rescues or attempts to rescue any othei 
person from any custody in which that person is lawfully 
detained, shall be punished with imprisonment of either 
description for a term which may extend to six months, 
or with fine, or with both. (Act X. of 1886, s. 24.) 


Q 


structioB to law¬ 
ful apprehension, 
or escape or rescue, 
in cases not other¬ 
wise provided for. 


Commentary. 

See notes to ss. 223 and 224: A person who has been acquitted of 
a charge on the ground of insanity, and confined in 
orders of Govemment, would be punishable under s. it be 

escaped after ho became sane, though he would not be liable unclei 
s. 224. (Pro. Mad. H.C. 25 Nov. 1862.) 


from 

tion. 


226. Whoever, having been lawfully transported, returns 
„ , f, . from such transportation, the terra of such 
° * transportn- transportation not having expired and his 
— punishment not having been remitted, shall 

be punished with transportation for life, and shall also be 
liable to fine, and to be imprisoned with rigorous imprison¬ 
ment for a term not exceeding three years before he is so 
transported. 

Comnaentary. 

To constitute this offence it is essential that the convict should 
actually have lieen sent to a penal settlement, and have returned 
before his sentence had expired or been remitted. Where a pisoner 
had escaped from custody whilst on his way to nnder^m sentence of 
transportation, it was held that he I'.ad committed an offence punish¬ 
able under s. 224, not under s. 226. (Beg. a. liamasamy, 4 Mad. H. C. 
152.) 
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227. Whoever, having accepted any conditional remission 
Violation of con- of punishment, knowingly violates any con¬ 
dition of remission ditioii on which such remission was granted, 
o punishment. shall be punislied with the punishment to 
which he was originally sentenced if he has already siiftered 
no part of that, punishment, and if he has suffered any part 
of that punishment, then with so much of that punishment 
as he has not already suffered. 

228. Whoever intentionally offers any insult, or causes 
any interruption, to any public servant while 
such public servant is sitting in any stage 
of a judicial proceeding, shall be punished 
with simple imprisonment for a term which 
may extend to six months, or with (ine 
which may extend to one thousand rupees, 


Intentional in¬ 
sults or interrup¬ 
tion to a public 
servant sitting in 
any stage of a 
judicial proceed¬ 
ing. 

or with both. 


Commentary. 

The proceeding under s. 480 of the Cr. P. C., when resulting in a 
punishment under the above section, is a conviction upon trial ” 
within the meaning of the Cr. P. C., s. 410, against wliich an appeal 
lies. (Keg. v Ohappu, 4 Mad. H.C. 146.) Seo too, in re, Pollard 
(L.E. 2 P.O. 106.) 

Persons who are guilty of gross prevarication in giving evidence 
before a Court of Justice, or of refusing or neglecting to return direct 
answers to questions, may be punished under this section, if their 
conduct amounts to an intentional interruption. (Beg. v. Jamail, 
10 Bom. H.C. 69, explaining Eeg. v, Auba, 4 Bom. ll.C. C.C. 6, and 
Eeg. V. Pandu, %h 7.) 

To leave the Court when ordered to remain, or to make signs from 
outside to a prisoner on his trial, have been held not to be offences 
under this section. (Mad. H.C. Eul., 17th January, 1870; S.C. Weir, 
>69 [91], 21 October, 1870.) 

A person who bids for an estate at an execution-sale, knowing ho 
•cannot deposit the earnest money, is punishablo under this section. 
(Eeg. V, !Mohesh Chunder, Suth. Sp. iVIis. 3.) 

229. Whoever, by personation or otherwise, shall inten¬ 
tionally cause, or knowingly suffer himself 
jurororasseLn^ returned, empanelled, or sworn as a 

juryman or assessor in any case in which he 
knows that ho is not entitled by law to be so returned, 
empanelled, or sworn, or, knowing himself to have been so 
returned, empanelled, or sworn contrary to law, shall volun¬ 
tarily serve on such jury or as such assessor, shall be 
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[Chap. XII. 


punisliecl with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Commentary. 

See as to the persons disqualified to serve as Jurors or Assessors, 
Cr. P. C., s. 278. 

“Pleaders are not incapable of serving as Assessors or Jurors, but it is 
inexpedient that their names should bo included in the Collector’s list of 
persons qualified to serve in those capacities if a sufficient number of other 
persons are available.” (Rules of hladras^Sudder Court, 28th April, 1862.) 


CHAPTER XII 

OF OFFENCES RELATING TO COIN AND GOVERNMENT 
STAMPS. 

For commentary on this Chapter, see Part II., Chapter XII., and 
special references to the following sections. 

230. Coin is metal used for the time being as money, and 
^ ^ j stamped and issued by the authority of 

“Com’ defined. ^ ± o • Tk • i 

some otate or bovereign Power in order 

to be so used. 

Coin stamped and issued by the authority of the Queen, 

, . or by the authority of the Government of 

Queen scorn. jj^dia, or of the Government of any Presi¬ 
dency, or of any Government in the Queen’s dominions, is 
the Queen’s coin. 

Illustrations, 

(a) Cowries are not coin. 

(h) Lumps of unshxmpcd copper, though used as money, are not 
coin. 

(c) Medals are not coin, inasmuch as they are not intended to be 
used as money. 

(d) The coin denominated as the Company's Rupee is the Queen's 
coin. 

231. Whoever counterfeits, or knowingly performs any 
part of the process of counterfeiting coin, 
^oCounterfejting gRa}} be punished with imprisonment of 
either description for a term which may 
extend to seven years, and shall also be liable to fine. 
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Ws. 229-235.] INSTRUMENTS FOR COINING. 


Explanation .—A person commits this offence who, intend¬ 
ing to practise deception, or knowing it to be likely that 
deception will thereby be practised, causes a genuine coin 
to appear like a different coin. 


For commentary on sections 231, 232, see Part II., ss. 570, 571. 


232. Whoever counterfeits, or knowingly performs any 
part of the process of counterfeiting, the 
Queen s coin, shall be punished with trans- 
portation for life, or with imprisonment ot 
either description for a term which may extend to ten years, 
and shall also be liable to fine. 


233. Whoever makes, or mends, or perforins any part of 
Making or sell- ^16 process ot making, or mending, or buys, 


ing instrument for 
counterfeiting coin. 


sells, or disposes of, any die or instrument, 
for the purpose of being used, or knowing 
or having reason to believe that it is intended to be used, 
for the purpose of counterfeiting coin, shall be punished 
with imprisonment of either description fur a term which 
may extend to three years, and shall also be liable to fine. 


For commentary on ss. 233, 231, see Part II., ss. 572, 573. 


234. AVhoever makes, or mends, or performs any part of 
Making or eell- of making, or mending, or buys, 

ing instrument sells, 01 * disposes ot, any die 01 instiument, 
for counterfeiting for the pui’pose of being used, or knowing. 
Queen 6 coin. reasoii to belicvG, that it is in¬ 

tended to be used, for the purpose of counterfeiting the 
Queen’s coin, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and 
shall also be liable to fine. 


235. Whoever is in possession of any instrument, or material, 
for the purpose of using the same for counter¬ 
feiting coin, or knowing, or having reason 
to believe, that the same is intended to bo 
used for that purpose, shall be punished 
with imprisonment of either description for 
a term which may extend to three yeans, 
and shall also be liable to fine ; and if the coin to be counter¬ 
feited is the Queen’s coin, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 


Possession of in¬ 
strument or mate¬ 
rial for the pur¬ 
pose of using the 
same for counter¬ 
feiting coin. 
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236. Whoever, being within British India, abets the 
Abetting in In- Counterfeiting of coin out of British India, 
dia the counterfeit- shall be punished in the same manner as 
ing out of India if he abetted the counterfeiting of such coin 
within British India. 


237. Whoever imports into British India, or exports 
Import or ex- therefrom, any counterfeit coin, knowing, or 

port of counterfeit having reason to believe, that the same is 
counterfeit, shall be punished with im- 
j)risenment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

238. Whoever irnpoyls into British India, or exports 
Import or ex- therefrom, any counterfeit coin which he 

port of counterfeit knows, or has reason to believe to be, a 
coin counterfeit of the Queen’s coin, shall be 

punished with transportation for life, or 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 


239. Whoever, having any counterfeit coin which at the 
Delivery to an- when he became possessed of it he 

other of coin, pos- knew to be counterfeit, fraudulently, or with 
sessed with the intent that fraud may be committed, delivers 

person, or attempts to 
induce any person to receive it, shall be 
punished with imprisonment of either description for a term 
which may extend to five years, and shall also be liable to 
fine. 

For commentary on ss. 239, 210, see Part II., s. 574. 


240. Whoever, having any counterfeit coin which is a 
counterfeit of the Queen’s coin, and which 
at the time when he became possessed of 
it he knew to be a counterfeit of the Queen’s 
coin, fraudulently, or with intent that fraud 
may be committed, delivers the same to 
any person, or attempts to induce any person to receive it, 
shall be punished with imprisonment of either description 
for a term whicli may extend to ten years, and shall also be 
liable to fine. 


Delivery of 
•Queen’s coin, pos¬ 
sessed with the 
knowledge that it 
is counterfeit. 





POSSESSION OP FALSE COIN. 


121 


241. Whoever delivers to any other person as genuine, or 
Delivery to au- attempts to induce any other person to 
other of coin as receive as genuine, any counterfeit coin 
he knows to be counterfeit, but which 
sessedjthedeliverer i^ot know to be counterleit at the 

did not know to be time wlien he took it into his possession, 
counterfeit. piiiiislied with imprisonment of 

either description for a term which may extend to two years, 
or with tine to an amount which may extend to ten times 
the value of the coiu counterfeited, or with both. 


Illustration. 

A, a coiner, delivers counterfeit Company’s rupees to his accomplice 
B, for the purpose of utteriu}? them. B sells the rupees to C, another 
utterer, who buys them knowing them to be counterfeit. C pays away 
the rupees for goods to 1), who receives them not knowing them to be 
counterfeit. D, after receiving the rupees, discovers that they are 
counterfeit, and pays them away as if they were good. Here D is 
punishable only under this section, but B and C are punishable under 
s. 239 or s. 210 as the case may be. 

For commentary on ss. 211-243, see Part II., s. 575. 

242. Whoever fraudulently, or with intent that fraud may 

Possession of is ill possessiou of Counterfeit 

counterfeit coin by having known at the time when he 

a person who knew became possessed thereof that such coin was 
when^^he^becai^^^^^ counterfeit, shall be punished with im- 
possessed thereof."^ prisonmeut of either description for a term 
which may extend to three years, and shall 
also be liable to fine. 


243. Whoever fraudulently, or with intent that fraud may 
be committed, is in possession of counterfeit 
coin, which is a counterfeit of the Queen’s 
coin, having known at the time when he 
became possessed of it that it was counter¬ 
feit, shall be punished with imprisonment of 
either description for a term which may 

extend to seven years, and shall also be liable to fine. 

244. Whoever, being employed in any mint lawfully 
established in British India, does any act, 
or omits what he is legally bound to do, 
with the intention of causing any coin 
issued from that mint to be of a different 
weight or composition from the weight or 
composition fixed by law, shall be punished 


Possession of 
Queen’s coin by a 
person who knew 
it to be counterfeit 
when he became 
possessed thereof. 


Person employed 
in a mint causing 
coin to be of a 
diiferent weight or 
composition fiom 
that fixed hv law. 


WON' 
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witli imprisonment of either description for a term which 
may extend to seven years, and shall also he liable to nne. 


245 Whoever, without lawful authority, takes out of any 
mint, lawfully established in British India, 
any Coining tool or “^trument shaB be 
f4'coining instru- punished With imprisonment ot eitbei aes- 
ment. cription for a term which may extend to 

seven years, and shall also be liable to fine. 


Fraudulently or 
• dishonestly dimin¬ 
ishing tho weight 
or altering the 
composition of any 
coin. 


Commentary. 

Where a person is known to be intending to commit 
instance, to taking coining tools out of a mint 

the authorities, knowing of this intention, does 

criminal purpose for the purpose of ensuring his detection, does 
not amount to such a lawful authority as will justify the prisonei. 
(Reg. V, Harvey, L.R. 1 C.C. 284.) 

246. Whoever fraudulently, or dishonestly, performs on 
any coin any operation which diminishes the 
weight, or alters the composition, of that 
coin, shall be punished with imprisonment 
of either description for a term which may 
extend to three years, and shall also be 
liable to fine. 

Explanation .—A person who scoops out part of the coin, 
iiiid piifH any tiling else into the cavity, altera tho composition 
of that coin. 

247. Whoever fraudulently, or dishonestly, performs on 
any of the Queen’s coin any operation which 
diminishes the weight, or alters the com¬ 
position, of that coin, .shall be punished with 
imprisonment of either description for a 
term which may extend to seven years, and 
shall also be liable to fine. 

248. Whoever performs on any coin any operation which 

alters the appearance of the coin, with the 

Altering appear- that the said coin shall pass as 

wTh intenuhat it a coin of a diflerent description, shall be 
shall pass £is a coin piiuishcd with iuipfisoumcnt of either 
of different descrip- deg(»i>iptioii for a term whicli may extoiid to 
three years, and shall also be liable to fine. 


Fraudulently or 
dishonestly dimin¬ 
ishing the weight 
or altering the 
composition of the 
Queen’s coin. , 


wnist^^ 
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TASSIXG OFF FALSE COIN. 


249. Whoever performs on any of the Queen’s coin any 
operation which alters the appearance of 
Altering appear- intention that the said 

coin shall pass as a coin of different descrip¬ 
tion, shall be punished with impri.sonment 
of either description for a term which may 
extend to seven years, and shall also be 


ance of the Queen’s 
coin with intent 
that it shall pass 
as a coin of a dif¬ 
ferent description. 

liable to fine. 


250. Whoever, having coin in his possession with respect 
to which the ofience defined in sections 246 
otlferTcoin poa- or 248 lias been committed, and having 
sessed with the Imown at the time when he became 
knowledge that it possessed of sucli coin that such offence had 
is altered. been Committed with respect to it, fraudu¬ 

lently, or with intent that fraud may be committed, delivers 
such coin to any other person, or attempts to induce any 
other person to receive the same, shall be punished with 
imprisonment of either description for a term which may 
extend to five years, and shall also be liable to fine. 


261. Whoever, having the coin in liis possession with 
respect to which the offence defined in 
P„:! sections Ml or 249 bas been committed, 
sessed with the and having known at the time wuea no 
knowledge that it became possessed of such coin that such 
is altered. offeuce had been committed with respect 

to it, fraudiilontly, or with intent that fraud may be com- 
iiiiitecl, delivers such coin to any other person, 01* aiteuipts 
to induce any other person to receive the sumo, shall lo 
punished with imprisonment of either description lor a term 
which may extend to ten years, and shall also be liable to 
fine. 

252. Whoever fraudulently, or with intent that fraud may 
be committal, is in possession of coin with 
Possession of ^,^spect to whicli the offence defined in either 
p.*r?on who knew of the sGctions 246 or 248 has been com- 
it to be altered mittcd, having kiiown at the time oi 
when he became becoming possessed thereof that such offence 
posoessoil t eieo. been committed with respect to such 

coin, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to three years, and 
shall also be liable to fine. 
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253. Whoever fraudulently, or with intent that fraud may 
be’committed, is in possession of coin with 
respect to which the offence defined in 
either of the Sections 247 or 249 has been 
committed, having known at the time of 
becoming possessed thereof that such offence 
had been committed with respect to such 
coin, shall be punished witli imprisonment of either des¬ 
cription for a term which may extend to five years, and 
shall also be liable to fine. 


Possession of 
Queen’s coin by a 
person who knew 
it to be altered 
when he became 
possessed thereof. 


254. Whoever delivers to any other person as genuine, or 
as a coin of a different description from 
Delivery to an- what it is, or attempts to induce any person 
genuine, which, receive as genuine, or as a dmerent coin 
when first pos- from what it is, any coin in respect of which 

sessed, the de- knows that any such operation as that 
hverer did not . f. o i r* o -irr o < o 

know to be altered, mentioned lu sections 240, 247, 24o, or 

249, has been performed, but in respect of 
which he did not, at the time when he took it into his 
possession, know tliat such operation had been performed, 
shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine to 
an amount which may extend to ten times the value of the 
coin for which the altered coin is passed, or attempted to 
be passed. 


Commentary. 

In the great majority of coin offences, the false coin is substantially 
worthless, it would, however,be a very profitable transiiction to make 
and circulate silver or copper coins of exactly the same intrinsic value 
as those issued by Government. Such an act would undoubtedly come 
within the meaning of Counterfeit Coin under the previous sections 
of this chapter. It is specifically provided for by the Met{il Tokens 
Act L of 1889; which forbids the making or issuing of metal intended 
to be used as money, but not authorized by the Indian Government. 
Its provisions are as follows: — 

“ 1. (1) This Act may be called the Metal Tokens Act, 1889. 

(2) It extends to the whole of British India ; and 

(3) It shall come into force at once. 

“ 2. In this Act "it me' moans to put a piece of metal into circu¬ 
lation for the first time for use as money in British India, such piece 
1 laving been made in contravention of this Act or brought into British 
India by sea or by land in contravention of any notification for the 
time being in force under section 19 of the Rea Customs Act, 1878 
[Vlir. ofl878]. 
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METAL TOKENS ACT. 




3. No piece of copper or broDze or of any other metal or mixed 
meta], which, whether stamped or unstamped, is intended to be used 
as money, shall be made except by the authority of the Goveruor- 
General in Council. 


“ 4. (1) In either of the following cases, namely :— 

(a) if any person makes in contravention of the last foregoing 
section, or issues or attempts to issue, any such piece as is mentioned 
in that section, 

“ (b) if, after the expiration of three months from the commence¬ 
ment of this Act, any person has in his possession, custody, or conti’ol, 
any such piece as is mentioned in the last foregoing section, with 
intent to issue the piece, 

the person shall be punished,— 

“ (i) if he has not been previously convicted under this section, 
with imprisonment which may extend to one year, or with fine, or 
with both; or, 

(ii) if he has l-^een previously convicted under this section, with 
impri-sonraent which may extend to three years, or with fine, or with 
both. 

‘‘(2) If any person is convicted of an offence under sub-section (1), 
ho shall, in addition to any other punishment to which he may be 
sentenced, forfeit all such pieces as aforesaid, and all instruments and 
materials for the making of such pieces, which may have been found 
in his possession, custody, or control. 

(3) If in the trial of any such offence the question arises whether 
any piece of metal or mixed metal was intended to be used or to be 
issued for use as money, the burden of ])roving that the piece was not 
intended to be so used or issued skall lie on the accused pei-son. 

5. (1) The offence of making, in contravention of section 3, any 
such piece as is mentioned in that section shall be a cognizabfe 
offence. . .. 

^'(2) Notwithstanding anything in the Code of Criminal Procedure, 
1882 [X. of 1882], no other offence punishable under section 4 shall be 
a cognizable offence, or beyond the limits of a presidency-town be 
taken cognizance of by any Magistrate, except a District Magistrate or 
Subdivisional “Magistrate, without the previous sanction of the District 
!Magi.strate or Subdivisioual Magistrate. 

*'6. If at any time the Governor-General in Council sees fit, by 
notification under section 19 of the Sea Customs Act, 1878 [YIIL, 1878], 
to prohibit or restrict the bringing by sea or by land into British 
India of any 8I^ch pieces of metal as are mentioned in section 3, ho 
may by t’no'.notification direct that any ]>erRon contravening the 
prohibition or restriction shall be liable to the punishment to which 
he would be liable if he were convicted under this Act of making such 
pieces in British India, instead of to the j^nalty mentioned in 
section 1G7 of the Sea Customs Act, 1878, aud that the provisions of 
sub-section (3) of section 4, and sub-section (1) of section 5, or of either 
sub-section, in relation to the offence of making such pieces shall, 
notwithstanding anything in the Sea Customs Act, 1878, api)]y, so far 
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as they can be made applicable, to the offence of contravening the 
prohibition or restriction notified under s. 13 of that Act. 

255. Whoever counterfeits, or knowingly performs any part 

^ * f , of the process of counterfeiting, any stamp 

Go“ameit issued by Government for the purpose of 
stamp. I'evenue, shall b© punished with transporta- 

tion for life, or with imprisonment of either description for 
a term which may extend to ten years, and shall also be 
liable to fine. 

Explanation .—A person commits this offence who countei- 
feits by causing a genuine stamp of one denoinination to 
appear like a genuine stamp of a different denomination. 

256. Whoever has in his possession any instrument, or 

„ . material, for the purpose of being used, or 

.iving posses or having reason to believe that 

it is intended to be used, lor the purpose 
of counterfeiting any stamp issued by 
Government for the purpose of revenue, 

. shall be punished with imprisonment of 

either description for a term which may extend to seven 
years, and shall also be liable to fine. 

257. Whoever makes, or performs any part of the process 
of making, or buys, or sells, or disposes of, 
any instrument for the purpose of being 
used, or knowing, or having reason to 
believe, that it is intended to be used for 
the purpose of counterfeiting any stamp 
issued by Government for the purpose of 

revenue, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to line. 

258. \Wioever sells, or offers for sale, any stamp which 

bo knows, or has reason to believe, to be 
feit Gove?rn^n; a counterfeit of any stamp issued by Goyern- 
stamp. ment for the purpose of revenue, shall be 

punished with imprisonment of either description for a term 
whicli may extend to seven years, and shall also be liable 
to fine. 

259. Whoe ver has in his possession any stamp which he 

. ^ knows to be a counterfeit of any stamp^ 

sion'^o^a counter issued by Government for the purpose ot 
Gcvoi'nmeDt revenue, intending to use, or dispose, of the 
fldiYiA nan o. iiuiue Stamp, 01 in order that 


sion of an instrii- 
ment or material 
for the purpose 
of counterfeiting 
a Government 
stamp 


Making or sell¬ 
ing instrument 
for the purpose 
of counterfeiting 
a Government 

stamp. 
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it may be used as a genuine stamp, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


260. Whoever uses as genuine any stamp, knowing it 
Using as genuine *0 be a Counterfeit of any stamp issued by 
<a Government Government lor the purpose ot revenue, 
stamp known to shall be puuished with imprisonment of 
be counterfeit. either description for a term which may 
extend to seven years, or with fine, or with both. 


261. Whoever fraudulently, or with intent to cause loss 
to the G overnment, removes, or effaces, from 
any substance bearing any stamp issued by 
Government for the purpose of revenue, any 
writing or document for which such stamp 
has been used, or removes from any writing 
or document a stamp which has been used 
for such writing or document, in order that 
such stamp may be used for a different 
writing or document, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, or with tine, or with both. 


Efifacing any- 
writing from a 
substance bearing 
a Government 
stamp, or removing 
from a document 
stamp used for 
it, with intent 
to cause loss to 
Government. 


Commentary. 

The intention with which the acts named in the above section are 
done may be either fraudulent generally, or with a special view to 
cause loss to Government. And, therefore, a conviction would be 
good wdiere the intention of the act was merely to efface a document 
w'ith a view injuriously to affect the rights of another person. No 
intention to cause loss to Government can be assumed unless it is 
shown, or may bo inferred, that the intention of the party was to use 
the stamp as a stamp a second time. And, therefore, no conviction 
could bo supported, if the object of removing writing from a stamped 
paper was merely to wite upon the blank space something which 
required no stamp. 

262. Whoever fraudulently, ot wdth intent to cause loss 

Using a Govern, to the Government, uses for any purpose a 
mont stamp known Stamp issued by G-ovemment tor the purpose 
to have been before of revenue, which he kuow’s to have been 
before used, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
two years, or with fine, or with both. 
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263. Whoever fraudulently, or with intent to cause loss 
to Government, erases, or removes, Irom 
Erasuvc of m^ark ^ stamp issued by Government for the 
Li purpose of revenue, any mark put or im- 
used. pressed upon such stamp for the purpose 

of denoting that the same has been used, or knowingly as 
in his possession, or sells or disposes ot any such stamp 
from which such mark has been erased or removed, oi 
sells or disposes of, any such stamp which he knows to 
have been used, shall be punished with 
either description for a term which may extend to three 
years, or with fine, or with both. 

263A. (1) Whoever— 

(a) makes, knowingly utters, deals in or 
Prohibition of sells any fictitious stamp, or knowingly 

fictitious stamps. ^ggg any postal purpose any ficti¬ 

tious stamp, or 

(fc) has in his possession, without lawful excuse, any 
fictitious stamp, or 

(e) makes or, without lawful excuse, has in his possession 
any die, plate, instrument, or materials for making 
any fictitious stamp, 

shall be punished with fine which may extend to two hun¬ 
dred rupees. 

(2) Any such stamp, die, plate, instrument, or materia s 
in the possession of any person for making any fictitio 
stamp, may be seized and shall be forleited. 

(■3) In this section “ fictitious stamp” means any stamp 
falsely purporting to be issued by Government /or the 
purpoLLf denoting a rate of postage, or any facsimile oi 
Fmitation or representation, whether on paper or otherwise, 
of any stamp issued by Government for that purpose. 

(4f) In this section and also in sections 255-263, botli 
inchisive, the word ‘‘Government,’' when used in connection 
with or in reference to, any stamp issued for the purpose 
of denoting a rate of postage, shall, notwithstanding anything 
in section 17, be deemed to include the person or persons 
authorized by law to administer executive government in 
any part of India, and also in any part of Her Majesty s 
dominions or in any foreign country. (Act, III. of 189o, 
8 . 2 .) 
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FALSE WEIGHTS AND MEASURES. 



CHAPTER XIII. 

OF OFFENCES RELATING TO WEIGHTS AND MEASURES. 

264. Whoever fraudulently uses any instrument for 
weighing which he knows to be false, shall 
of feUe1n!tnLrt 5® "‘th imprisonment of either 

for weighing. description lor a term which may extend 
to one year, or with fine, or with both. 

Commentary. 

The instrument used must not only be known to be false, but must 
also be fraudulently so used; that is, it must be used for the purpose 
of passing off short weight upon persons who are entitled to full 
weight. 

In general the mere possession of a false balance, which is used as 
a true one, will be sufScient evidence of a fraudulent intention. 

^ The intention, however, must bo alleged in laying the charge, though it 
may bo a matter of inference only, from the fact of the possession, and the 
attending circumstances as manifesting the purpose, and the inference may 
of course be rebutted. But where the incorrectness of the scale is visible, and 
tliere is no attempt to cover or conceal it, there can be no ground for imputing 
fraud from the defect alone; the circumstances negative the intention of 
fraud, and no charge would lie against the party using such a balance.” 
(2ud Report, 1847, ss. 220, 221.) 

See as to the summary jurisdiction of the Magistrate of the district 
over offences defined by this section, and ss. 265, 266, Grim. P. C., 
s.260(6). 

265. Whoever fraudulently uses any false weight, or false 

Fraudulent use measure of length or capacity, or fraudu- 
of false weight or lently uses any weight or any measure of 
measure. length or capacity as a different weight or 

measure from what it is, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
one year, or with fine, or with both. 

Commentary. 

"Where a tradesman supplied milk, which he sent in his own chums 
by train, the churns being fitted with a gauge to show liow many 
gallons they hold, and the gauge indicated a greater amount than was 
actually contained, the churns were held to be measures within the 
meaning of an English Act similar to ss. 265, 266. (Harris v. London 
County Council [1895], 1 Q. B. 240.) 

K 
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PUBLIC NUISANCE. [Chap. XIV. 

266 Whoever is in possession of any instrument for 
wei<^hing, or of any weight, or of any measure 
Being in pos- leugth or Capacity, which he knows to be 
weights or ta- false, Ind intending that the same may be 
sures. fraudulently used, shall be punished with 

imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

267. Whoever makes, sells, or disposes of, any instrument 
for weighing, or any weight, or any measure 
weight; of length or capacity, which he knows to be 
or measures. falsG, iu Older that the same may be used as 

true, or knowing that the same is likely to_ be used as true, 
shall be punished with imprisonment of either description 
for a term which may extend to one year, or with fine, or 
with both. 


CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC HEALTH, SAFETY, 
CONVENIENCE, DECENCY, AND MOKALS. 

For commentary on this chapter, see Part II., Chap. VIII., and 
special references to the following sections. 

268. A person is guilty of a public nuisance who does any 

act, or is guilty of an illegal omission, which 

.Public nuisance, common injury, danger, or annoy¬ 

ance, to the public or to the people in general who dwell, 
or occupy property, in the vicinity, or which must neces¬ 
sarily cause injury, obstruction, danger, or annoyance, to 
persons who may have occasion to use any public right. 

A common nuisance is not excused on the ground that it 
causes some convenience or advantage. 

For commentary on this section, seo Part 11., ss. 365-'373. 

269. Whoever unlawfully, or negligently, does any act 

wliich is, and which he knows, or has reason 
ukeYy epr^d to believe, to be likely to spread the inlec- 

infection of any tiou of any disease dangerous to life, shall 

to iiil° be punished with imprisonment of either 

^ tlescription for a term which may extend to 

six months, or with line, or with both. 

For commentary on ss. 269 and 270, seo Part II., ss. 374-376. 
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IXFKCTION AND ADULTERATION. 



270. AVhoever malignantly does any act which is, and 
Malignant act knows, or has reason to believe, to 

• likely to spread be likely to Spread the infection of any 
infection of any disease clangerous to life, shall be punished 
(hsea^se dangerous imprisonment of either description for 

a term which may extend to two years, or 
with fine, or with both. 


271. Whoever knowingly disobeys any rule made and 
^ promulgated by the Government of India, 

a quarantine rule, by ally Government, for putting any 

vessel into a state of quarantine, or for 
regulating the intercourse of vessels in a state of quarantine 
with the shore or with other vessels, or for regulating the 
intercourse between places where an infectious disease 
prevails and other places, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
six months, or with fine, or with both. 


Commentary. 

Act I. of 1870 (Quarantine) provides for the promulgation by the^ 
Government of India and the Local Government of quarantine rules, 
wliich are to be published, and taken as rules made and promulgated 
under s. 271. 


272. Whoever adulterates any article of food or drink, so • 
Adulteration of make siich article noxious as food or 

fooci ordriTk which drink, intending to sell such article as food 
is intended for sale. 01 drink, or knowing it to be likely that the* 
same will be sold as food or drink, shall be 
punished with imprisonment of either description for a term 
which may extend to six mouths, or with line, which may; 
extend to one thousand rupees, or witli both. 


273. Whoever sells, or offers or exposes for sale, as food 
or drink, any article which lias been rendered 
food^or drinT.^*^”^ become noxious, or is in a state unfit 

for food or drink, knowing, or having reason 
to believe, that the same is noxious as food or drink, shall 
be punished with imprisonment of either description for a 
term which may extend to six months, or with fine, which 
may extend to one thousand rupees, or with both. 


Commentary. 

Th6' adulteration inentiontd iu the two preceding sections must l>e 
such as renders it injurious to health. Mixiug water with milk, sloo 



ADULTEEATION OF DUUGS. 
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leaves with tea, or chicory with coffee, would not be punishable. It 
would be otherwise with such compounds as beer doctored with 
strychnine, spirits mixed with vitrol, cakes coated with red lead, and 
such like poisonous compounds. Whore the 

the party who has directed the adulteration, the fa,ct that the article 
has been sold, or was manufactured for sale, will be suflBcient to 
warrant a conviction. On tlie other hand, where the party is merely 
the vendor of that which has been manufactured by others, some 
farther evidence will be necessary, in order to show that he knew, not 
only that there was some adulteration, but also what was the extent 
and probable consequence of that adulteration. It must be re in era- 
bered that in most cases there are some recognized modes of adulterat¬ 
ing particular articles of food, which are perfectly well known to toe 
trade, and, therefore, where it is shown that the vendor knew that 
the article was in fact adulterated, it will in most cases be no very 
unsafe presumption that he had reason to know what the 
of the adulteration was. The knowledge of the adulteration wilt 
seldom be capable of direct proof. Where the article is in fact 
adulterated, and where it is shown that the vendor purchased it at a 
price below that for which the genuine article could be procured, 
such knowledge may safely be inferred. The presumption would be 
strencthened if it could be shown that the vendor had several es 
of the same species on hand, at different prices, some adulterated and 
some not, or adulterated to different degrees. 


Under an English statute, somewhat similar to the above, it has 
been held that the offence is only committed by the sale of an article 
which, at the time of sale, professes to be either food j 

article such as baking powder, which is not itself fooo, though used 
in the preparation of food, is not within the Act. (James v, Jones 
[1894], 1 Q.B. 304. 


Little diflSculty can ever he felt where the bad quality of the article 
.arises, not from any adulteration which might possibly escape notice 
but from ite own intrinsic defects. As, for instance, 'wliere unsound 
meat is sold. And, even though the defect has escaped the notice ot 
tlie purchaser, it must ho remembered that the seller has gene^rally 
such an accurate knowledge of the qualities of his ware, and of the 
previous history of each particular article, as renders it very unliKely 
that he could be ignorant of any fault of a glaring character. 


274. Whoever adulterates any drug, or medical prepara¬ 
tion, in such a manner as to lessen the effi- 
A(ialteration of (j^cy, or change the operation of such drug 
or medical preparation, or to make it 
noxious, intending that it shall be sold or used for, or know¬ 
ing it to be likely that it will be sold or used for, any medicinal 
purpo.se, as if it had not undergone such adulteration, shall 
lie punished with imprisonment of either description for a 
term which may extend to six months, or with fine, which 
may extend to one thousand rupees, or with both. 





273-275.] SALE OF ADULTERATED DRUGS. 


275. Whoever, knowing any drug or medical preparation 
Sale of adul l^^ve been adulterated in such a manner 
teratcd drugs? ^ ^ lessen its efficacy, to change its opera¬ 

tion, or to render it noxious, sells the same, 
or offers or exposes it for sale, or issues it from any dispen¬ 
sary for medicinal purposes as unadulterated, or causes it to 
be used for medicinal purposes by any person not knowing 
of the adulteration, shall be punished with imprisonment of 
either description for a term which may extend to six 
months, or with fine, which may extend to one thousand 
rupees, or with both. 



Commentary. 

Under this and the previous section it is not necessary to show 
that tlio drug was so adulterated as to render it noxious to life. It 
is sufficient if its efficacy is lessened. The necessity for this enact¬ 
ment is obvious enough. All drugs are of a recognized average 
strength, and prescriptions are made up on the understanding that 
they possess such strength. If however, the drug which a physician 
prescril>es proves to bo only half the strength on which he calculated 
it may prove wholly useless, and death may ensue before the error is 
remedied. The act only speaks of the efficacy of the drug being 
lessened, or its operation changed. It would, however, bo necessary 
to show that the difference in the drug was of so considerable a 
character as to make an appreciable and important change in its 
character and effect. The use of the word adulteration ” implies the 
mixture of some foreign element And, therefore, a merely inferior 
quality of the same medicine will not amount to an adulteration. For 
instance, there are many different sorts of cod liver oil, and the same 
oil prepjired in different ways may produce different degrees of effect. 
But if an apothecary, being ordered to supply a quart of cod liver oil 
for a person in consumption, were to send a quart of the most inferior 
oil of that description, this would not be an act indictable under 
either section, provided the oil, however inferior in quality, was 
genuine of its kind. 

It will be observed that the essence of the offence consists, not so 
much in the adulteration, as in the passing the article off as unadul¬ 
terated. Any one who chooses may mix anything ho likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for 
the piir[X)se of being sold as unadulterated. This must, I imagine, 
be taken as the meaning of the words knowing it to be likely that 
it will bo sold as if it had not undergone such adulteration.*’ If a 
druggist were to sell a compounded medicine to an apothecary, com¬ 
municating exactly its real nature to him, he could not bo rendered 
criminally answerable beaiuse the apothecary sold it again as genuine, 
even though iiis knowloJge of the apothecary’s morals made it very 
probaVde that such might bu the resuli. But it would bo very 
different if it could bo .shown that lie supjilied the spurious com¬ 
modity, by mutual understanding, for the purpose of being issued to 
the world as something different. 
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276. Whoever knowingly sells, or offers or exposes for 
Sale of any drug Sale, or issues from a dispensary for medi- 
as a different drug cinal purposes, any drug or medicinal pre- 
01 - preparation. paration as a different drug or medical 
preparation, shall be punished with imprisonment of either 
description for a term which may extend to six months, or 
with fine, which may extend to one thousand rupees, or with 
both. 


Commentary. 

The offence constituted by this section does not involve the idea 
of ony adulteration, or inferiority, in the substituted medicine. It 
is sufficient that it is not in fact what it purports to be. If a chemist 
were to discover a drug which ho considered to be jipt as effective as 
quinine, and which could be procured for half the price, he w'ould not 
be justified in selling it as quinine, even though it pswered precisely 
the same purpose. The fraud consists, not in the injury done, but in 
the false pretence by which persons, w’ho suppose that they are using 
one medicine, are forced to use another against their will. (Knight v. 
Bowers, 14 Q.B.T). 845.) 

277. 'Whoever voluntarily corrupts, or fouls, the w'ater of 

Fouling the ^ny public spring or reservoir so as to 
water of public render it less fit for tlie purpose for which it 
.spring or reservoir, jg ordinarily used, shall be punished with 
imprisonment of either description for a term which may 
extend to three months, or with fine, whicli may extend to 
five hundred rupees, or with both. 


Commentary. 

This section does not apply to a public river (Empress v. Ilalodhur, 
2 Cal. 383), or to a continuous stream of water running along the l^d 
of a river. (Beg. v, Vetti Chokkan, 4 Mad. 229.) Nor to mere bathing 
in a tank, not set apart by any lawful order for bathing purposes. 
(Mftd. H.G. Pro., I3th December, 1878; S.C. Weir, 72 [96].) 

The Local Government may invest any Bench of Magistrates, 
invested with the power of a Magistrate of the 2ad or 3rd class, with 
power to try summarily all or any of the offences coming under 
ss. 277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 323, 334, 336, 341, 
352, 426, and 447. (Grim. P. C., s. 261.) 

278. Whoever voluntarily vitiates the atmosphere in any 

Maifini: atmo- place SO as to make it noxious to the health 
sphere noxious to of peisons iu general dwelling, or carrying 
on business, in the neighbourhood, or pass¬ 
ing along a public way, shall be punished with fine, which 
may extend to five hundred rupees. 
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279. Whoever drives auv vehicle, or rides on any public 

Rash driving or ^^7 » manner so rash, or negligent as to 

riding on a public 61ld.£lDgGr uUIU^lll illGj 01 tO DG llKGiy 10 
way. cause hurt, or injury, to any other person, 

shall bo punished with imprisonment of either description 
for a term which may extend to six months, or with fine, 
which may extend to one thousand rupees, or with both. 

For commentary on the law of Negligence as relating to ss. 279-289, 
see Part II., ss. 377-381. 

280. Whoever navigates any vessel in a manner so rash 

or negligent as to endanger human life, or 
Rash navigation be likely to cause hurt or injury to any 
o a vesse . other person, shall be punished with im¬ 

prisonment of either description for a term which may 
extend to six months, or with fine, which may extend to one 
thousand rupees, or with both. 


Commentary. 

Seo cases of fog. Tlio Lancashire^ L. P. 4 Ad. and Ec. 198; Tlio 
Ottei\ ibid. 203. 

281. Whoever exhibits any false light, mark, or buoy. 

Exhibition of a intending, or knowing it to be likely, that 

false light, mark, sucli exhibition will mislead any navigator, 
or buoy. shall be punished with imprisonment ot 

either description for a term which may extend to seven 
vears, or wdth fine, or with both. 

282. Whoever knowingly or negligently conveys, or 

causes to be conveyed ior hire, any person 
son‘’brwafer’'fo.‘ bj' filter iu any vessel, when that vessel is 
hire in a vessel ia siicli a state, or SO loaded, as to endanger 
overloaded or un- |.b 0 bfe of that person, shall be punished 
v?ith imprisonment of either description for 
a term which may extend to six months, or with fine, which 
may extc ud to one thousand rupees, or with both. 

For commentary on this section, see Part II., s. 382. 

283. Whoever, by doing any act, or by omitting to take 

order with any property in his possession or 
stSu put. under bis charge, causes danger, obstruction, 
lie way or naviga- or injury to any person in any public 
tion, public line of navigation, shall be punished 

with fine, which may extend to two hundred rupees. 

For commentary on this section, see Part II., ss. 383-391. 
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284. Whoever does, with any poisonous substance, any 
act in a manner so rash or negligent as to 
(luct'twi ros“ect endanger human life, or to be likely to cause 
to any poisonous hurt or injury to any other person, or know- 
substance, iugly or negligently omits to take such 

order with any poisonous substance in his possession as is 
sufficient to guard against any probable danger to human 
life from such poisonous substance, shall be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine, which may extend to one 
thousand rupees, or with both. 


285. Whoever does, with fire or any combustible matter, 
_ any act so rashly or negligently as to 
ductW^rrespect endanger human life, or to be likely to 
to any fire or com- causG hurt or injury to any other person, or 
bustible matter. knowingly or negligently omits to take such 
order with any fire, or any combustible matter in his posses¬ 
sion, as is sufficient to guard against any probable danger to 
human life from such fire or combustible matter, shall be 
punished with imprisonment of either description for a term 
which may extend to six months, or with fine, which may 
extend to one thousand rupees, or with both. 


Commentary, 

It has been held upon this section that the words “ injury to any 
person” include injury to his property as well as to his person. (Reg. 
V. Natha Lalla, 5 Bom. H.C. C.C. 67.) 

286. Whoever does, with any explosive substance, any act 
„ . so rashly or negligently as to endanger 

duct with respect human life, or to be likely to cause hurt or 
to any explosive injury to any other person, or knowingly or 
substance, negligently omits to take such o^der with 

any explosive substance in his possession as is sufiicient to 
guard against any probable danger to human life from that 
substance, shall be punished with imprisonment of either 
description for a term which may extend to six months, or 
with fine, which may extend to one thousand rupees, or with 
both. 


Commentary. 

»Sec ft case of death following from a child playing with a loaded 
gun. (Reg. Clienehngadu, 8 Mad. 421.) 
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284-291.] MACHINERY AND ANIMALS- 



287. Whoever does, with any machinery, any act so 
rashly or negligently as to endanger human 
life, or to be likely to cause hurt or injury 
to any other person, or knowingly or negli¬ 
gently omits to take such order with any 
machinery in his possession, or under his 
care, as is sufficient to guard against any 
probable danger to human life from such machinery, shall 
be punished with imprisonment of either description for a 
term which may extend to six months, or with fine, which 
may extend to one thousand rupees, or with both. 


Negligent con¬ 
duct with respect 
to any machinery 
in the possession or 
under the charge of 
the offender. 


A 


Commentary. 

See as to iinfenced macliinery, Indermaur v. Dames, L.R.2 C.P. 311; 
Britton v. G. W. Cotton Co., L.K. 7 Ex. 130. 


288. Whoever, in pulling down or repairing any building, 

„ , knowingly or negligently omits totakesucb 

respect'^trpujiiug Order With that building as is sufficient to 
down or repairing guard against any probable danger to human 
buildings. from the fall of that building, or of any 

part thereof, shall be punished with imprisonment of either 
description for a term which may extend to six months, or 
with fine, which may extend to one thousand rupees, or with 
both. 

289. Whoever knowingly or negligently omits to take 
Negligence with s^^^h order with any animal in his possession 

respect to any as is Sufficient to guard against any probable 
animal. danger to human life, or any probable danger 

of grievous liurt from such animal, shall bo punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine, which may extend to one 
thousand rupees, or with both. 

For commentary on tliis section, see Part II., sb. bUd-3'Jl. 


290. Whoever commits a public nuisance in any case not 

otherwise punishable by this Code, shall be 
Puuiflhment for p^j;ii 3 bed with fine which may extend to 

public nuisance. -i i i 

two hundred rupees. 

291. Whoever repeats, or continues, a public nuisance, 

^ . having been enjoined by any public servant, 

miisance''aftrr it who has lavvful authority to ipue such 
junction to discon** injunction, uot to repeat, 01’ continue, such 
nuisance, sball be punished with simple 
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imprisonment for a term wliicli may extend to six months, 
or with fine, or with both. 


Commentary. 


See Cr. P. C., ss. 133, 144, Part II., ss. 297, 373; Peg. v. Jokhn, 8 
All. 99. 


292. Whoever sells, or distributes, imports, or prints for 
sale or hire, or wilfully exhibits to public 

scone books’"^"'’' ^“7 obscene book, pamphlet, paper, 

drawing, painting, representation, or figure, 
or attempts or offers so to do, shall be jDunished with 
imprisonment of either , description for a term which may 
extend to three months, or with fine, or with both. 


Exception .—This section does not extend to any represen¬ 
tation sculptured, engraved, painted, or otherwise repre¬ 
sented, on or in any temple, or on any car used for the 
conveyance of idols, or kept or used for any religious 
purpose. 

Commentary. 

The word obscene ** is one of considerable ambiguity. In one 
sense, Hiram Power’s statue of the Greek Slave, Buben’s luctm’e of 
the Judgment of Paris, and the works of Martial or Catullus, must 
be considered as obscene, that is, as capable of exciting sensual 
feelings. But it could not be endured that a shopkeeper should be 
prosecuted for selling copies of the works just mentioned. I conceive 
that the word must be limited to those productions, the primary and 
palpable result of which is to excite to lust. Whatever may have 
been the original object of such writers as Martial or Catullus in their 
amatory odes, in the present day they are bought and read as monu¬ 
ments of a classical age. Nor can there be any greater indelicacy 
than the delicacy of those who profess to find impropriety in some of 
the noblest works of painting and sculpture that have descended to 
our times. But, however difiicult it may be to draw the line in words, 
the distinction between the two cases will generally be bold enough. 
In ihe language of Cockhurn, C.J., “the test of obscenity is this: 
whether the tendency of tbo matter charged as obscenity is to deprave 
and corrupt those whoso minds are open to such immoral influences, 
and into wliose hands a publication of the sort may fall.^’ Therefore, 
where a person was indicted for selling a book called “ The Confes¬ 
sional Unmasked,sliowing tlie depravity of the Bouiish Priesthood, 
the iniquity of tl.o confessional, and the questions put to females in 
cojjfi-fH'iioT), and ii wus found that half of tho l>ook wtis grossly obscene, 
but that the defendant sold it not for gain, nor for the purpose of 
prejudicing good morals, but for the purpose of exposing wliat ho 
coDsiderofi to bo the errors of the Church of Koine, a conviction was 
supported. Tho Court held that the immediate motive of the 
dolendunt was not the question. If, in fact, the work was one of 
which it was certain “ that it w^oukt suggest to the minds of the young 
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of either Ecx, or ovon to persons of more advanced years, thoughts of 
a most impuro and libidinous character,” then its sale was a criminal 
offence, and it was immaterial that the defendant had in view an 
ulterior object which was innocent, or oven laudable. The law 
assumed that ho contcmxjlated those results ■which would naturally 
flow from the perusal of tlio treatise. (Reg. v. Hicklin, L.R. 3 Q.B. 
360, 371; Empress v. Indarman, 3 All. 837.) And it makes no 
difference that the obscene matter is contained in an accurate account 
of a judicial proceeding. (Steele v. Brannan, L.R. 7 C.P. 261.) 


293. Whoever has in his possession any such obscene 
HaviQg in pos- ^ook, or Other thing as is mentioned in the 
sesion obscene last preceding section, for the purpose of 

exhibitfon distribution, or public exhibition, shall 

ex 1 1 ion. punished with imprisonment of either 

description for a term which may extend to three months, 
or with fine, or with both. 


Commentary. 

Upon a conviction under ss. 292 or 293, the Court may order the 
destruction of all copies of the thing in respect of which the conviction 
was obtained. (Crim. P.C., s. 521.) 

Obscene acts 294. Whoever, to the annoyance of 
and songs. Others, 

(a) does any obscene act in any public 

place, or 

(h) sings, recites, or utters any obscene song, ballad, or 
words, in or near any public place, 

shall be punished with imprisonment of either description 
for a term which may extend to three months, or with 
fine, or with both. (Act III. of 1895, s. 3.) 

Commentary. 

The words of this section, which make it necessary that’tlic place 
should ho public, and that the act should be to the annoyance of 
others, seem to point to such open obscenity as would have been a 
nuisance at common law. 

“It seems an established principle, that wliatever openly outrages decency 
and is injurious to public morals, is a misdomeanour at common law.” (Reg. 

Cnuidcn, 2 Oump. 90 n.) 

According to English law, such an act, even if committed in a 
place of public resort, was not indictable if only one person could 
have been annoyed by it. (Reg. v. ^Yobb, 1 Den. 338.) But thoiudi 
the plural word “others” is used in this section, it include.s the 
singular number under s, 9, unle.ss the contrary appears from the 
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There certainly is no reason why a person who bawls out 
an indecent song in a railway carriage, to the annoyance or a single 
lady, should not be punished for it. 

An omnibus is a public place for this purpose (Keg. v. Holmes, 
Dears. ‘207; S.C. 22 L.J.M.C. 122), and so, of course, would a 
railway train be, or any other place where a great number of persons 
might bo affected by the criminal act. (Reg. v. ihallman, o3 L.J.M.L. 
59- S.C.L. & C. 326); or a public urinal. (Reg. v, Harris, L.R. 

1 do. 282.) 

“In considering whetlier a particular locality is a public place or 
Courts look at it in respect to the manner in which it was used at to® ti^e 
of the alleged offence. Thus, if a village storehouse to which resort 

for the purchase of goods, or a shop in which medicines are sold, is locked 
up at niglit, it then ceases to be a public place, though it was 
the day. And the general principle seems to be, that the place 
to which people are at the time privileged to resort without an 
On the other hand, any place may be made public 1^ a temporary assem^p 
and the exclusion of a few persons is not alone sufficient to prevent its homo, 
such.” (1 Bishop, s. 315.) 

“ A public place is a place where the public go, no matter whe^er t ie> 
have a right to go or not. The right is not the question. 

Reg. t;. Wellard, 14 Q.B.D. 63 at p. 66; Reg. v. Sri Lai, 17 All. 100.) 

A charge under s. 292 or s. 294 should be specific as to the words 
or represLtations, alleged to be obscene, and 
expressly state what he finds to have been exhibited, or uttere , 
that the legality of the conviction may be open to examination on 
appeal. (Reg. v. Upendronath, 1 Cal. 356.) 

294A. Whoever keeps any office, or place, for tlie purpose 
of drawing any lottery not authorized by 
Government, shall be" punished with im¬ 
prisonment of either description for a teim 
which may extend to six months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum, or 
to deliver any goods, or to do or forbear doing anything lor 
the benefit of any person, or any event or contingency 
relative or applicable to the drawing of any ticket, lot, 
number, or figure in any such lottery, shall be punished witn 
fine which may extend to one thousand rupees. (Act 
XXVII. of 1870, s. 10.) 

Commentary. 

See Act XXVII. of 1870, s. 13, ante, note to s. 130. 

A lottery is a distribution of prizes by lot or chance. It make 
difference that the distribution is part of a genuine mercantile trans¬ 
action, ffrovided the chaiico forms part of the consideration which is 
bargained for. Where a deali r sold packets of tea containing one 
pound each for 2s, 6(/., and each packet contained a coupon entitling 
the purchaser of the packet to a prize specified in the coii^pon, t us 
was held to bo a lottery. It was admitted that the tea was fair value 
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for the mouey, but the inducement to the purchaser, and what ho 
actually lx>ught was the tea, coupled with the chance of getting 
something of value by way of a prize, but without the least idea what 
that prize might be. What the prize might turn out to be was the 
result of mere chance or accident. (Taylor v. Smetton, 11 Q.B.D. 207.) 
This decision was followed in what was known as the JMissing Word 
Competition case.” (Barclay v. Pearson [1893], 2 Ch. 154.) A news¬ 
paper proprietor printed in each copy of his paper a paragraph in 
which the last word was omitted. Any person who cut out a coupon 
annexed to the paper, and sent it in, hlliug up what he supposed to 
he the missing word, and enclosing a shilling, became a competitor. 
The whole of the money arising from the shillings was to be divided 
among the successful competitors. If the object had been to indicate 
the most appropriate word, this would have been an effort of skill. As 
the competition w’as arranged the missing word was one chosen at 
random, and the selection of it was a mere matter of chance. 

An advertisement of a lottery to bo held in Melbourne was published 
in a Bombay paper. It was held that the words such lottery,” in 
the second clause of the above section, applied to “any lottery not 
authorized by Government,” and therefore to a lottery in a foreign 
country which was not authorized in India, and that an offence 
punishable under that clause w'as committed by the person who 
forwarded the notice for publication, and by the newspaper proprietor 
who printed it. (Keg. v. Mancherji, 10 Bom. 97.) 

“ No charge of an offence punishable under b. 294A, shall ho entertained 
by any Court unless the prosecution be instituted by order of, or under 
authority from tlio local Government.” (Act XXVII. of 1870, s. 14; Grim. 
Pro. Code, s. 196.) 


CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

295 . Whoever destroys, damages, or defiles any place of 
worship, or any object held sacred by any 
Injuring or de- persons, with the intention of 

wo^hip, wfth -m- thereby insulting the religion of any class 
tent to insult the of pei'sons, OF with the knowledge that any 
religion of any persons is likely to consider such 

^ destruction, damage, or detileinent as. an 

insult to their religion, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
two years, or with fine, or with both. 

Commentary. 

The High Court of Allahabad has held that the word “object” in 
this section inusi be an inanimate object, and therefore that the 
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Rlanp:hteriDg of a cow, which is held sacred hy many Hindus, is not 
an offence under s. 295. (Reg. v. Imam Ali, 10 All. 150; acc. Romesh 
Chaiider v. Him ^londal, 17 Cal. 852. . Contra by the Punjab Court: 
Hakim v. Empress, 10 All. 159, note.) 


296. Whoever voluntarily causes disturbance to any 
assembly lawfully engaged in the perform- 

iigfot"assembi”* religious uorshjp or religious 

ceremonies, shall be punished with im¬ 
prisonment of either description for a term which may 
extend to one year, or with fine, or with both. 


Commentary. 

Among Muhammedans there are two sects, one of whom says the 
Amen in a low tone, while the other repeats it aloud. A member of 
the latter sect entered a mosque belonging to the former, and called 
out his Amen in a loud voice, and was convicted under this section. 
Mahnood, J., one of the High Court of Allahabad, was of opinion that 
hLs act was justified under s. 79 as being one directed by the religious 
law to which he was subject. The other members of the Court dis¬ 
agreeing with liira, ordered the case to be retried, the Magistrate to 
have regard to the questions: AVhether there was an assembly lawfully 
engaged in the performance of religious worship? Whether it was in 
fact disturbed by the accused ? And whether the accused intended 
to cause disturbance, or to do an act wdiich he knew to be likely to 
cause disturbance? (l^g. v. Ramsan, 7 All. 461. See Fusul Karim 
i;. Haji Mowla, IS l.A. 59.) 

297. Whoever, witli intention of wounding the feelings 
of any person, or of insulting the religion 
l>uridT.la«”fetr “'"y person, or with the knowledge that 
the feelings of any person are likelv to 
be wounded, or that the religion of any person is likely 
to b(3 insulted thereby, commits any trespass in any place 
of worship, or on any place of sepulture, or any place set 
apart for the performance of luneral rites, or as a depository 
for the remains of the dead, or offers any indignity to any 
human corpse, or causes disturbance to any persons assembled 
for the performance of funeral ceremonies, shall be punished 
with imprisonment of either description for a term which 
may extend to one year, or with fine, or with both. 

Commentary. 

Acts done by a co-owucr of property in tho exercise of his rights of 
property cannot amount to a trespass under the first portion of this 
section, unless tliey amount to an exclusion of the other co-owners 
Horn their rights (re Khaja i^Iahomed Harain Khan, 3 Mad. 178). 
But it has been laid down, ohitrr, that a I'Crson would be punishable 
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Tinder this section, who opposed the performance ot* funeral ceremonies 
by an alleged adopted son, thereby wounding the feelings of the 
widow, although the opposition was by way of asserting the invalidity 
of the adoption. In the particular case, supposing the adoption to 
have been invalid, the widow was the proper person to perform the 
funeral rites, and could have done so by proxy. The resistance 
therefore by the defendant was purely illegal. (Subramania v. Yen- 
kata, G i\Iad. 251, 257.) 

A Hindu had sexual intercourse with a woman in an enclosure 
surrounding the tomb of a Muhammedan Fakir who was venemted 
by some of his co*religionists. The Madras High Court set aside a 
conviction under s. 295, as it was not shown that tlie place was held 
sacred by any class of persons; ” they substituted a conviction under 
s. 297, being of opinion that he knew that his act, if detected, would 
wound the feelings of the Muhammedan admirers of the Fakir, and 
that it was immaterial that he believed that his act would not be 
detected. Considering that the Court negatived all intention to 
insult any one, and found that the act was committed at 9 p.m., and 
that the accused was only detected by mere chance, and had reason¬ 
able ground to supixise he would escape observation, it seems rather 
a strong presumption that he know that any one’s feelings were 
likely to be wounded. (Itatna Mudali, in re, 10 Mad. 126.) 


298. Whoever, with the deliberate intentiou of wounding 
the religious feelings of any person, utters 
any word or makes any sound in the hearing 
of that person, or makes any gesture in the 
sight of that person, or places any object 
iu the sight of that person, shall be punished 
with imprisonment of either description for 
a term which may extend to one year, or with fine, or with 
both. 


Uttering words, 
etc., with deli¬ 
berate intent to 
wound the reli¬ 
gious feelings of 
any person. 


Commentary. 

These sections are of so dangcroiis a character*, that it is most 
necessary to l>ear in mind the general exceptions contained in ss, 
7G-80. It is clear that a missionary or teacher, bond fide pursuing 
his calling, could not be indicted for any offence he might give to 
others; nor, of course, could a Magi.strate, who felt it to be his duty 
to prevent or interrupt a religious procession; nor a Municipal Com- 
mis.sioner, or Hnginecr, who dug up a burial ground, or threw down 
a temple, in the performance of some public work ; nor a person who 
did such an act upon ground which was lawfully his owm, whatever 
might be the offence given thereby. 

The original framers of the Code say, in reference to s. 298 (p. 
48):- 

“ In framing this clause we had two objects iu viow ; we wish to allow all 
fair latitude to religious discussion, and at the same time to prevent the 
professors of any i^ligiou from otforiug, pretext, of such discussiuu, 

intentioual insults to what is held sacrod by others. We do not conceive 
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that any person can be justified in woundin^^ -svith deliberate intention the 
religious feelings of his neighbours by words, gesture, or exhibitions. A 
warm expression dropped in the heat of controversy, or an argument urged 
by a person not for the purpose of insulting and annoying the professors of 
a different creed, but in good faith for the purpose of vindicating his own, 
will not full under the definition contained in this clause.” 


Notwithstanding this explanation the complaints against this 
section were numerous, not only from the Missionaries, but from the 
Companv’s Judges, one of whom, Mr. Giberae. Judge of the Bombay 
Sudder Court, says,this clause might, I think, be excluded, tor it 
almost amounts to a prohibition of preaching the Gospel.^’ In com¬ 
menting upon these criticisms, the Commissioners quote the above 
passage, and go on to say— 


“We understand these instances to be mentioned as indicative of the 
strictness with whicli the definition is to be construed, so as not to make a 
person criminally liable for words, etc., wounding the religious feelings of 
another, unless a deliberate intention so to wound his feelings be unequi¬ 
vocally manifested, as it would be by mere railing and abuse, and by 
offensive attaclis upon his religion, under the pretext of discussion, without 
anv argument which an impartial arbiter could possibly believe to have been 
addressed to him in good faith merely for the purpose of convincing him of 
the truth. It is hero to be observed, that it is not the impression of the 
offended party that is to bo admitted to decide whether the words uttered 
deserve to be considered as insulting, and whether they were uttered with 
the deliberate intention of insulting; these are points to be determined 
upon cool and calm consideration of the circumstances by the Judge. Ihe 
iiftenliou to wound must bo deliberate, that is, not conceived on the sudden 
in the course of discussion, but premeditated. It must appear, not only that 
the party bein^ engaged in a discussion with another on the subject ot the 
relio^ion professed bv that other, iu the course of the argument conscioiwly 
used words likely to wound his religious feelings, hut that he entered into 
the discussion with deliberato purpose of so offending him. In other places 
in the Code, a party is held guilty if he causes a certain effect, the causing 
of which is an offence, intendiug to cause that efiect or knowing that Ms oof 
teas likely to cause it. Here, there is a marked difference; although the 
party uttering offensive words might he conscious at the moment of uttering 
them that they were likely to wound the feelings of his audience, 
were apparent he uttered them on the spur of the occasion, in good faith, 
simply to further Iiis argument—that be did not take advanta^ of the 
occasion to utter them iu pursuance of deliberate purpose to offend—ho 
would not, we think, be liable to conviction under s. 2i)8. If, however, a 
party were to force himself upon the attention of another, addresBing to him, 
an involuntary hearer, an insulting invective against his religion, lie would, 
we conceive, fall under the definition, for the reasonable inference from his 
comiuct would be, that ho had a deUberate iiitentmn of wounding the 
religious feelings of his hearer.” (Secoud Report, 1817, s. 2t>2.) 


I have thought it important to give the above extracts at consider¬ 
able lengtii, as showing wdiat \vas really meant by those to whom wo 
are indebted for this clause. At the same time I cannot but feel most 
apprehensive of the effect of a section which requires so much 
explanation, and is susceptible of so many refined distinctions. 
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CHAPTER XVI, 

V 

OF OFFENCES AFFECTING THE HUMAN BODY. 

For commentary on this chapter, see Part II., Chapters IX. and 
A., and special references to the following sections. 

Of Offences affecting Life. 

299. Whoever causes death by doinp^ an act with the 

Culpable homi- Causing death, or with the 

cide. mtention ot causing such bodily injury as 

^ is likely to cause death, or with the know¬ 
ledge that he is likely by such act to cause death, commits 
the offence of culpable homicide. 

lustrations, 

(a) A lays sticks and turf over a pit with the intention of thereby 
causing death, or with the knowledge that death is likely to be 
thereby caused. Z, believing the ground to bo firm, treads on it. falls 
in, and is killed. has committed the offence of culpable homicide. 

(b) A knows Z to be behind a bush. B does not know it. A, 
intending to cause, or knowing it to bo likelv to cause Z’s death 
induces B to fire at the bush. B fires and kills Z. Here B may be 
guilty of no offence; but A has committed the offence of culpable 
homicide. 

(c) A, by shooting at a fowl with intent to kill and steal it, kills B, 
who is behind a bush; A not knowing that ho was there. Here, 
although A was doing an unlawful act, he was not guilty of culpable 
homicide, as he did not intend to kill B, or to cause death by doing 
an act tliat ho knew was likely to cause death. 

For commentary on ss. 299 and 300, see Part II., ss. 399-430. 

Exjolanation 1.—A person who causes bodily injury to 
another who is labouring under a disorder, disease, or bodily 
infirmity, and tliereby accelerates the death of that other, 
shall be deemed to have caused his death. 

For commentary on Explanation 1, see Part II., f. 407. 

Explo/TKxfioTi/ 2,—Where death is caused by bodily injury, 
the person who causes such bodily injury shall be deemed 
to have caused the death, although by lesorting to proper 
remedies and skilful treatment the death might^have been 
prevented. 

For commentary on Explanation 2, see Part II., s. 408. 

L. 





IVrCJRDER. 


[Chap. XVI. 


ExioJanation 3.—The causing of the death of a child in the 
mother’s womb isj not homicide. But it may amount to 
culpable homicide to cause the death of a living child if 
any part of that child has been brought forth, though the 
child may not have breathed or been completely born. 

For commentary on Explanation 3, see Part II., ss. 401, 402. 


300. Except in the cases hereinafter excepted, culpable 
Murder homicide is murder, if the act by which the 

‘ death is caused is done with the intention 

of causing death, or— 


2ndly .—If it is done with the intention of causing such 
bodily injury as the offender knows to be likely to cause 
the death of the persoii to whom the harm is caused, or— 

Srdhj ,—If it is done with the intention of causing bodily 
injury to any person, and the bodily injury intended to be 
inflicted is sufficient in the ordinary course of nature to 
cause death, or— 

the person committing the act knows that it 
is so imminently dangerous that it must, in all probability, 
-cause death, or such bodily injury as is likely to cause 
death, and commits such act without any excuse for incur¬ 
ring the risk of causing death or such injury as aforesaid. 


Ulusiraimis, 

(a) A shoots Z with the intention of killing him. Z dies in conse- 
• quence. A commits murder. 

(b) A, knowing that Z is labouring under such a disease that a blow 
is likely to cause his death, strikes him witii intention of causing 
bodily injury. Z dies in cons^uence of the blow. A is guilty of 
murder, although the blow might not have l^en sufficient in the 
ordinary course of nature to cause the death of a person in a sound 
state of health. But if A, not knowing that Z is labouring under any 
disease, gives him such a blow as would not in the ordinary course of 
nature kill a person in a sound state of health, here A, although he 
may intend to cause bodily injury, is not guilty of murder if he did 
not intend to cause death, or such bodily injury as in the ordinary 
course of nature would cause death. 

(c) A intentionally gives Z a sword-cut or club-wound sufficient to 
cause the death of a man in the ordinary coui-se of nature. Z dies in 
consequence. Hero, A is guilty of murder, although he may not have 
intended to cause Z’s death. 

(d) A, without any excuse, iircs a loaded cannon into a crowd of 
persons and kills one of them. A is guilty of murder, although he 
may not have had a- premeditated design to kill any particular 
individual. 
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Exeeptiori 1.— Culpable homicide is not murder, if the 
When culpable offender, whilst deprived of the power of 
homicide is not self-coiitrol by grave and sudden provoca- 
murder. tion, causos the death of the person who 

gave the provocation, or causes the death of any other 
person by mistake or accident. 

The above exception is subject to the following pro¬ 
visos:— 

First . — That the provocation is not sought, or voluntarily 
provoked, by the offender as an excuse for killing or doing 
harm to any person. 

Secondly .—That the provocation is not given by anything 
done in obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public servant. 

Thirdly .—That the provocation is not given by anything 
done in the lawful exercise of the right of private defence. 

Explanation .—Whether the provocation was gr^ve and 
sudden enough to prevent the offence from amounting to 
murder is a question of fact. 


niustratiom. 

(a) A, under the influence of passion excited by a provocation given 
by Z, intentionally kills Y, Z's child. This is murder, inasmuch as tho 
provocation was not given by the child, and the death of tho child was 
not caused by accident or misfortune in doing an act caused by tho 
provocation. 

(h) Y gives grave and sudden provocation to A. A, on this provo¬ 
cation, fires a pistol at Y, neither intending nor knowing himself to be 
likely to kill Z who is near him but out of sight. A kills Z. Hero A 
has not committed murder, but merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailijff. A is excited to sudden 
and violent passion by the arrest, and kills Z. This is murder, inas¬ 
much as the provocation was given by a thing done by a public servant 
in the exercise of bis powers. 

(d) A appears as a witness before Z, a Magistrate. Z says that he 
does not believe a word of A's deposition, nd that A has perjured 
himself. A is moved to sudden passion by these words, and kills Z. 
This is murder. 

(e) A attempts to pull Z's nose. Z, in the exercisQ of the right of 
private defence, lays hold of A to prevent him from doing so. A is 
moved to sudden and violent passion in consequence, and Idlls Z. 
This is murder, inasjnuch tis the provocation was given by a thing 
done in the exercise of the right ol private defence. 
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(/) Z strikes B. B is by this provocation excited to violent rage. 
A, a bystander, intending to take advantage of B’s rage and to cause 
him to kill Z, puts a knife into B’s hand for that purpose. B kills 21 
with the knife. Here B may have committed only culpable homicide^, 
but A is guilty of murder. 

For commentary on Exception 1, see Part II., ss. 415-420. 

Exception 2.—Culpable homicide is not murder, if the 
offender, in the exercise in good faith of the right of private 
defence of person or property, exceeds the power given to 
him by law, and causes the death of the person against 
whom lie is exercising sucli right of defence, without pre¬ 
meditation, and without any intention of doing more harm 
than is necessary for the purpose of such offence. 


Illustration, 


Z attempts to horsewhip A, not in such a manner as to cause- 
grievous hurt to A. A draws out a pistol, Z persists in the assault. 
A believing in good faith that he can by no other means prevent 
himself from being liorsewhipped, shoots Z dead. A has not committed 
murder, but only culpable homicide. 

Exception 3.— Culpable homicide is not murder, if the 
offender, being a public servant, or aiding a public servant 
acting for the advancement of public justice, exceeds the 
powers given to him by law and causes death by doing an 
act which he, in good faith, believes to be lawful and 
necessary for the due discharge of his duty as such public 
servant, and without ill-will towwds the person whose death 
is caused. 

For commentary on Exceptions 2, 3, see Part II., s. 421. 

Exception 4.—Culpable homicide is not murder, if it is 
committed without premeditation in a sudden fight in the 
heat of passion upon a sudden quarrel, and without the 
offender Having taken undue advantage, or acted in a cruel 
or unusual manner; 

Explanation .—It is immaterial in such cases which party 
offers the provocation or commits the first assault. 

For commentary on Exception 4, see Part II,, s. 422. 

Exception 5.—Culpable homicide is not murder, whentlie 
person whose death is caused, being above the age of 
eighteen years, suffers death or takes the risk of death with 
his own consent. 
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Illustration, 


Culpable homi- 
•cide by causiug the 
death of a person 
other than the per¬ 
son whose death 
'^vas intended. 


Punishment for 
murder. 


A, by instigation, voluntarily causes Z, a person under eighteen 
years of age, to commit suicide. Here, on account of Z*s youth, he 
was incapable of giving consent to his own death; A has therefore 
abetted murder. 

For commentary on Exception 5, see Part II., ss. 423-427. 

301. If a person, by doing anything which he intends or 
know^s to be likely to cause death, commits 
culpable homicide, by causing the death of 
any person whose death he neither intends, 
nor knows himself to be likely, to cause, 
the culpable homicide committed by the 
offender is of the description of which it 
would have been, if ho had caused the death of the person 
whose death he intended or knew himself to be likely to 
cause. 

For commentary on s, 301, see Part II., s. 428. 

302. Whoever commits murder shall be 

f )unished with death, or transportation for 
ife, and shall also be liable to fine. 

Commentary. 

On a conviction for murder, one or other of the two punishments 
stated in s. 302 must be awarded. The only discretion allowed to the 
Judge is to determine which of the two should be awarded, regard 
being had to the circumstances of the particular case. (Dewaii Singh 
V. Peg., 22 Cal. 805.) 

It is hardly necessary to ob.servo that no Statute of Limitations 
-exists in criminal law. But where prisoners were convicted of murders 
committed 19 and 13 years ago, the Court remitted the avtreme 
penalty of the law, considering that it was not called for as a public 
example. (Mad. F.U. 196 of 1851; 226 of 1852.) 

As to finding a, verdict of manslaughter, or of any minor offence, 
where the facts charged as murder do not make out that offence, see 
Cr. P. 0., 8. 238. 

A Iverson who unintentionally commits murder in a dacoity may 
be punished under s. 396, but -he cannot ho separately convicted of 
murder under s. 302, and of dacoity under s. 396. (Reg. v, Rughoo, 
^uth., Jamiary-July, 1864, Cr. 39.) 

PunUhment for 303. Whoever, being under sentence of 
murder by a life- transportation for life, commits murder, 
convict. be punished with death. 

304. Whoever commits culpable homicide not amounting 
p ., to murder shall be punished with trans- 

•cuipaWe homicide poitatiou for life, or imprisoumeiit of either 
•not amounting to description for a term whicli may extend 
«iurder. years, and shall also be liable to fine. 
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ABETMENT OF SUICIDE. 


[Chap. XVI. 


if the act by which the death is caused is done with the 
intention of causing death, or of causing such bodily injury 
as is likely to cause death; or with imprisonment of either 
description for a term which may extend to^ ten years, oi 
with fine, or with both, if the act is done with the know¬ 
ledge that it is likely to cause death, but without any 
intention to cause death, or to cause such bodily injury as 
is likely to cause death. 

304A. Whoever causes the death of any person, by doing 
any rash or negligent act not amounting 

Causing death culpable homicide, shall be punished with 
hy negligence. imprisonment of either description for a 
term which may extend to two years, or with fine, or with 
both. (Act XXVII. of 1870, s. 12.) 

For commentary on s. 304A, see Part II., ss. 431-434. 


305. If any person under eighteen years of age, any 
Abetment of insane person, any delirious persoii, any 
suicide of child or idiot, or any person in a state ot intoxi- 
insane person. cation, commits suicide, whoever abets the 
commission of such suicide, shall be punished with death or 
transportation for life, or imprisonment for a term not 
exceeding ten years, and shall also be liable to fine. 


306. If any person commits suicide, whoever abets the 
commission of such suicide shall be punished 
Abetment of imprisonment of either description for 

a term which may extend to ten years, and 
shall also be liable to fine. 


For commentai’y on s.s. 305, 306, see Part II., .s. 435. 


307. Whoever does any act with such intention, or know¬ 
ledge, and under such circumstances that if 
Attempt to he by that act caused death he would be 
Tnv-rder. guilty of Tuurder, shall be punished with 

imprisonment of either description for a term which inav 
extend to ten years, and sliall also be liable to fine; and if 
liurt is caused to any person by such act, the offender shall 
be liable either to transportation for life, or to such punish¬ 
ment as is hereinbefore mentioned. 

When any person ofl’ending under thi.s section is under 
sentence of transportation for life, he may, 
lif-convidB if caused, be punished with deatli. 

(Act XXVIL of 1870, s. 11.) 
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Ilhisiraiions, 

(a) A shoots at Z with intent to kill him, under such circumstances 
that, if death ensued, A would be guilty of murder. A is liable to 
punishment under this suction. 

(h) A with the intention of causing the death of a child of tender 
vearl exposes it in a desert place. A has committed the offence 
defined by this -section, though the death of the child does not 

ensue. 

fcl A, intending to murder Z, buys a gun and loads it. A has not 
vet committed the offence. A fires the gun at Z. He has committed 
the offence defined in this section; and if by such firing ho wounds Z, 
ho is liable to the punishment provided by the latter part of this 
section. 

(d) A intending to murder Z by poison, purchases poison and mixes 
the ^me with food which remains in A’s keeping; A has not yet com¬ 
mitted the offence defined in this section. A places the food on Z s 
table, or delivers it to Z’s servants to place it on Z s table. A has 
committed the offence defined in this section. 

For commentary on ss. 307-309, see Part If., ss. 436-440. 

308. Whoever does any act with such intention, or know- 
1 , ledge, and under such circumstances that, 

commit”^culimble if he by that act caused death, he would be 
homicide. guilty of Culpable homicide not amounting 

to murder, shall be punished with imprisonment of eithe.r 
description for a term which may extend to three years, or 
with fine, or with both ; and if hurt is caused to any person 
by such act, shall be punished with imprisonment of either 
description for a term whicli may extend to seven years, or 
with fine, or with both. 



llhLstvatioru 

A on grave and sudden provocation, fires a pistol at Z under such 
circumstances that, if he thereby caused death, he would be guilty of 
culpable homicide not amounting to murder. A has committed tho 
offence defined in this section. 


309. Whoever attempts to commit suicide, and does any 
act towards the commission of such oflence. 
Attempts to gball be punished with simple imprisonment 
commit suicide. ^ wliich may extend to one year, 

or with fine, or with both. (Act Vlli. of 1882, s. /.) 

j^Yoever at any time, after the passing of this Act, 
shall have been habitually associated with 
Tiiag- other or others for the purpose of com- 

mitting robbery or child stealing by means of, or accom¬ 
panied with, murder, is a Thug. 


VIQN' 



CAUSING MISCAEEIAGE. 


[Chap. X' 


Sl 


311. Whoever is a Thug shall be piinisherl ^Yith traiis- 
„ , , portation for life, and shall also be liable 

Punishment. ^ ^ 

to nne. 

As to the jurisdiction over Thugs, see Cr. P. G., s. 181. 


Of the causing of Miscaeriage, of Injuuies to unboen 
Children, of the Exposure of Infants, and of the 
Concealment of Births. 

For commeutary on ss. 312-314, see Part II., ss. 441-443. 

312. Whoever voluntarily causes a woman with child to 

miscarry shall, if such miscarriage be not 
Causing miscar- caused in good faith for the purpose of 
^ ’ saving the life of the woman, be punished 

with imprisonment of either description for a term which 
may extend to three years, or with hne, or with both ; and, 
if the woman be quick with child, shall be punished with 
imprisonment of eitlier description for a term which may 
extend to seven years, and shall also be liable to fine. 

Explanation,-^A. woman who causes herself to miscarry 
is within the meaning of this section. 

313. Whoever commits the ofifence defined in the last 
Causing mis- preceding section without the consent of 

carriage without the vvoinan, whether the woman is quick 
woman’s consent. child or Bot, shall be punished with 

transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, and 
shall also be liable to fine. 

314. Whoever, with intent to cause the miscarriage of 

^ , a woman with child, does any act which 

an^acf<kne with causes the death of such woman, shall be 
intent to cause punished with imprisonment of either de- 
jni^carriage. scriptioii for a term which may extend to 

ten years, and shall also be liable to fine; and if the act 
If act done with- done witbout the consent of the woman, 
out womiin’* con- shall be punished either with transpor- 
tation for life, or with the punishment 
above-mentioned. 

Explanation . — It is not essential to this offence that the 
offender should know that the act is likely to cause death. 



OFFENCES AGAINST INFANTS. 
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Act (lone with 
intent to prevent 
a child being born 
alive or to cause it 
to die after birth. 


•of a quick unborn 
■child by an act 
• amounting to cul¬ 
pable homicide. 


315. Whoever, before the birtli of any child, does any act 
with the intention of thereby preventing 
that child from being born alive, or causing 
it to die after its birth, and does by such 
act prevent that child from being born 
alive, or causes it to die after its birth, 

shall, if such act be not caused in good faith for the purpose 
of saving the life of the mother, be punished witli imprison¬ 
ment of either description Ibr a term which may extend to 
ten years, or with line, or with both. 

For commentary on ss. 315, 316, see Part II., s. 444. 

316. Whoever does any act under such circumstances 

that, if he thereby caused deatli, he would 
Causing death guilty of culpable homicide, and does by 
such act cause the death of a c[uick unborn 
child, shall be punished with imprisonment 
of either description for a teriu which may 
extend to ten years, and shall also be liable to fine. 

UlustTation, 

A, knowing that ho is likely to cause tho death of a pregnant 
woman, does an act which, if it caused the death of the woman, would 
amount to culpable homicide. Tho woman is injured, but does not 
die, but the death of an unborn qui-ik child with which she is 
pregnant is thereby caused. A is guilty of the offence dennal in this 
section. 

317. Whoever, being the father or mother of a child 

under the age of twelve years, or having 

Exposure and the care of such child, shall expose or leave 
8.ch child in any place with the intotton 
years by parent of wholly abandoning such child, shall 
•or persons having pujjjgiied with imprisonment of either de- 
scription for a term which may extend to 
seven years, or with fine, or witli both. 

Expla.mfion.-This section is not intended 
trial of the offender for murder or culpable 
the case may be, if the child die in consequence of the 

exposure. 

For commentary on s. 317, see Part II., s. 44o. 

318. Whoever, by secretly burying or otherwise disposing 

nf the dead body ot a child, whether such 
• iinrhyseerTuu- child .He before or after or during its birth, 
pnHal of dead body. intentionally conceals, or endeavours to 
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Chap. XV] 


conceal, the birth of such child, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both 

For commentary on s. 318, see Part II., ss. 446, 447. 


Of Hurt. 

319. Whoever causes bodily pain, disease, or infirmity 
Hurt. to any person is said to cause hurt. 


Grievous hurt. 


320. The following kinds of hurts only 
are designated as ‘‘grievous’’:— 


First —Emasculation. 

Secondly .—Permaneht privation of the sight of either eye. 

Thirdly .—Permanent privation of the hearing of either 
ear. 

Fourthly .—Privation of any member or joint. 

Fifthly. —Destruction, or permanent impairing, of the 
powers of any member or joint. 

Sixthly .—Permanent disfiguration of the head or face. 

Seventhly .—Fracture or dislocation of a bone or tooth. 

Eighthly .—Any hurt which endangers life, or which causes 
the sufferer to be, during the space of twenty days, in severe 
bodily pain, or unable to follow Lis ordinary pursuits. 


Commentary. 

For commentary on ss. 319, 320, see Part II., s. 398. 

Where a man was so much injured that he had to go to hospital, but 
left it perfectly cured on the twentieth day after the hurt, it was held 
that tliis day would count as one of the twenty days during which he 
had been unable to follow his ordinary pursuits. (Reg. r. Shaik 
Bahadur, Scotland, 0. J., 2nd Madras Sessions, 1862.) Remaining in 
hospital is evidence from which it may be inferred that a man was 
unable to follow his ordinary pursuits, but it is not of itself conclusivo 
evidence. (Iteg. v. Vasta Chela, 19 Bom. 217.) 

321. Whoever does any act with the intention of thereby 
causing hurt to any person, or with the 
knowledge that ho is likely thereby to 
^ ’ cause hurt to any person, and does thereby 

cause hurt to any person, is said “ voluntarily to cause 
hurt.” 



misT/iy 



318-324.] VOLUNT/VIULY CAUSING HURT. 



322. WKoever voluntarily causes hurt, if the hurt which 
Voluntarily te iuteuds to causc, or knows himself to 


causing 

hurt. 


grievous 


be likely to cause, is grievous hurt, and if 
the hurt which he causes is grievous hurt, 
is said voluntarily to cause grievous hurt.'’ 


Explanation. —A person is not said voluntarily to cause 
grievous hurt except when he both causes grievous hurt, 
and intends, or knows himself to be likely, to cause grievous 
hurt. But he is said voluntarily to cause grievous hurt if, 
intending or knowing himself to be likely to cause grievous 
hurt of one kind, he actually causes grievous hurt of another 
kind. 


llluatratiov. 

A intending, or knowing himself to be likely, permanently to 
disfigure Z’s face, gives Z a blow which does not permanently disfigure 
^ s face, but which causes Z to suffer severe bodily pain for the space 
of twenty days. A has voluntarily caused grievous hurt. 

For commentary on s. 322, see Part II., ss. 398, 398A. 

323. Whoever, except in the case provided for by sec- 

Pimishment for tion 334, voluntarily causes hurt, shall be 
voluntarily caus- puuished With imprisonment of either de- 
ing hurt. scription for a term which may extend to 

one year, or with fine, which may extend to one thousand 
rupees, or with both. 


Commentaiy. 

See as to the summary jurisdiction of the Magistrates of the district 
over this offence, Grim. P. 0., s. 260. 

324. Whoever, except in the case provided for by section 

Volunta *1 voluntarily causes hurt by means of 

causing "hurt \y ^^7 instrument for shooting, stabbing, or 
dangerous wea^wns Cutting, or any instrument which, used as a 
or means. weapon of oflfcnce, is likely to cause death, 

or by means of fire or any heated substance, or by means of 
any poison or any corrosive substance, or by means of any 
explosive substance, or by means of any substance which it 
is deleterious to the human body to inhale, to swallow, or 
to receive into the blood, or by means of any animal, shall 
he punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or with 
both. 


misT/f^ 



Commentary, 


A substance which, if administered in small quantities is not dele¬ 
terious, will be deleterious if administered in such a quantity as to be 
dangerous to life, and causing hurt by so administering it, will be 
punishable under this section. (See Reg. v. Cramp, 5 Q.B.I). 307.) 

Firing into a crowd with intent to wound some one, supports an 
indictment which alleges an intent to wound the perse, wlio was 
actually injured. (Reg. v, Fretwell, 33 L.J.M.C. 128; S.C. L. & C. 
443.) 

It is, of course, not necessary for a conviction under this section 
that the manner in which the weapon has in fact been used should bo 
likely to cause death. That such a misconception has actually occurred 
is the only reason why I quote authority to guard against its occurring 
again. (7 Mad. H.C., App. xi.) 

325. Whoever, except in the case provided for by section 

Punishment for 335, voluntarily causes grievous hurt, shall 

voluntarily cans- be punislied with imprisonment of either 
ing grievous hurt, description for a term which may ext-end to 
seven years, and shall also be liable to fine. 

326. Whoever, except in the case provided for by section 

335, voluntarily causes grievous hurt by 
causing grievous means ot any instrument lor snooting, stab- 
hurt by dangerous bing, or Cutting, or any instrument which, 
weapons or means, ^ ^ weapon of offellCC, is likely to 

cause death, or by means of fire or any heated substance, 
or by means of any poison or any corrosive substance, or 
by means of any explosive substance, or by means of any 
substance which it is deleterious to the human body to 
inhale, to swallow, or to receive into the blood, or by means 
of any animal, shall be punished with transportation for lile, 
or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

327. Whoever voluntarily causes hurt for the purpose of 

Voiuntarii pxtortiiig from the sufferer, or from any 

causing^\urt * to person interested in the sufferer, any pro- 
extoTt property or perty 01’ Valuable security, or of constraining 
ifk sufferer or any person interested in such 

I ega ac . gufierer to do anything which is illegal, or 

which may facilitate the commission of an offence (see s. 40, 
mtteyp, 13), shall be punished with imprisonment of either 
description for a term which may extend to ten years, and 
shall also be liable to fine. 


administering poison. 
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124 - 329 .] -- 

328. Whoever administers to, or causes to be taken by, 
any person any poison or any stupefying. 

Causing hurt by . y ? ... a H^irr nv nf.lipr 


means of poison, 
etc., with intent to 
commit offence. 


intoxicating, or unwholesome drug or other 
thing, with intent to cause hurt to^ such 

..—■ person, or with intent to commit or facilitate 

the commission of any offence (see s. 40, ante, v. 13), or 
knowing it to be likely that he will thereby cause hurt, shall 
be punished with imprisonment of either description tor a 
term which may extend to ten years, and shall also e 
liable to fine. 

Commeiitary. 

A man placed in his toddy pots juice of the milk bush, knowing 
that if taken by a human being it would cause injury, and with the 
intention of detecting an unknown thief who was in the habit ot 
stealing his toddy. The toddy was drunk by some soldiers who 
purchfSed it from an unknown vendor. Held that he was rightly 
convicted under this section of “ causing to be taken an unwholesome 
thing.” (lleg. v. Dhania, 5 Bom. H.C. C.C. 59.) j .1 x 

In a case under a similar English Statute, where it appeared that 
the prisoner had administered a drug to a female with intent to excito 
her sexual passions, in order that he might have connection with hei, 
the conviction was affirmed. (Reg. v. Wilkins, 31 L.J.M.O. 7^; 

L. & C. 89.) But the offence of administering a drug is not committed 
where the accused has merely procured the drug at the request 01 
another, who took it herself, although the drug was given to her with 
the knowledge that it would bo taken, and for that purpose. (Reg. 
v. Fretwell, 31 LJ.M.C. 145; S.C. L. & C. 161.) Isor, as I conceive, 
could it bo said under such circumstances that the accused had caused 
it to bo taken. Romeo might have been indicted under this section, 
hut not the Apothecary. 

The words “ other thing ” must be read “ other unwholesome tmug. 
Hence, administering a substance, as to whose nature f" 
given, which was intended to act as a charm, w^ held to ^ ‘ 

(Ueg. V. Jotee Ghoraee. 1 Suth. Or, 7.) To administer a dekter.o s 
drug where life is not endangered, is to commit an offouco unde 
section. (Reg. v. Joy Goiml, 4 Suth. Or. 4.) 

329. Whoever voluntarily causes grievous hurt for the 
purpose of extorting from the sunerer, or 
Voluntarily person interested in the sufierer, 

any property or valuable security, or ot 
constraining the sufferer or auy person in¬ 
terested in such sufferer to do anything 
which is illegal, or which may facilitate the 
commission of an offence (see s. 40, ante^ p. 13), shall be 
punished with transportation for life, or imprisonment ot 
either description lor a tc rm which may extend to ten years, 
and shall also be liable to fine. 


c.'\using grievous 
hurt, to extort pro¬ 
perty, or to con¬ 
strain to an illegal 
act. 
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330. Whoever voluntarily causes hurt for the purpose of 
. extorting from the sufferer, or from any 
causinJ'Vurr^o interested in the sufferer, any con- 

extort” confession, fcssion or any information which may lead 
or to compel re- to the detection of an ^offence (see s. 40, 
perty?°° P* misconduct, or for the purpose 

of constraining the sufferer, or any person 
interested in the sufferer, to restore or to cause the restora¬ 
tion of any property or valuable security, or to satisfy any 
claim or demand, or to give information which may lead 
to the restoration of any property or valuable security, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also be 
liable to fine. 

Illustrations, 

(a) A, a Police officer, tortures B in order to induce Z to confess 
that lie had committed a crime. A is guilty of an offence under this 
section. 

{b) A, a Police officer, tortures B to induce him to point out where 
certain stolen property is deposited. A is guilty of an offence under 
this section. 

(c) A, a Revenue officer, tortures B in order to compel him to pay 
cx^rtain arrears of revenue due from Z. A is guilty of an offence under 
this section. 

(d) A, a Zemindar, tortures a ryot in order to compel him to pay 
ins rent. A is guilty of an offence under this section. 


Commentary. 

The confession must he of some offence, or misconduct, under the 
Code. Hence the extortion of a confession of witchcraft could not fall 
under this section. (Reg. Baboo Mundu, 18 Suth. Cr, 23.) It is 
immaterial whether the offence, or misconduct, have been committed. 
(Reg. V, Nim Chand Mookerjee, 20, Suth. Cr. 41.) 

Tlio Madras High Coui’t has ruled that the '^demand in the latter 
part of the section must relate to property, aud that a man was not 
punishable under tliis section who caused hurt to his wife, to constrain 
her to obey his demand that she should return to her house. (Reg. 
i\ ERa Boyan, 11 Mad. 257.) 

331. Wlioever voluntarily causes grievous hurt for the 

Voiuntarii PR^’pose of extorting from the sufferer, or 
causing .grievous p^rsou interested in the sufferer, 

hurt tooxtortcon- any coufession or any information which 
r^fr^^oytion ^of detection of an offence (see 

property. s. 40, antej p. 13), or misconduct, or for the 

purpose of constraining the sufferer, or any 
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person interested in tire sufferer, to restore or to cause the 
restoration of any property or valuable security, or to satisfy 
any claim or demand, or to give information which may lead 
to the restoration of any property or valuable security, shall 
be punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable 
to fine. 


332. Whoever voluntarily causes hurt to any person being 
a public servant in the discharge of his duty 
causing \uh‘ to as such public servant, or with intent to 
deter public ser- prevcnt Of deter that person or any other 
vant from his duty, servant from discharging his duty as 

such public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful dis¬ 
charge of his duty as such public servant, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 


333. Whoever voluntarily causes grievous hurt to any 
person being a public servant in the dis- 
causing" 01 his duty 88 such public serv'ant, 

hurt to deter pub- or with intent to prevent or deter tliat 
lie servant from persou or any other public servant from 
his duty. discharging his duty as such public servant, 

or in consequence of anything done or attempted to be 
done by that person in the lawful discharge of his duty 
as such public servant, shall be punished with imprisonment 
of either description for a terra which may extend to ten 
years, and shall also be liable to fine. 


334. Whoever voluntarily causes hurt on grave and sudden 

Voluntarily pvovocation, if he neither ^ 

causing hurt on himsolf to bo likelv to cause huit } 

provocation. persou othei thiui the person who gave tiie 

provocation, shall be punished with imprisonment of either 
description for a term which may extend to one month, or 
with fine, which may extend to five hundred rupees, or ^ith 
both. 


335. Whoever voluntarily (Act V III. of 1882, s. 8) causes 
. irrievous hurt on grave and sudden provo* 

ous hurt®ou® pro- neither intends itor knows him- 

Tocation. gelf to be likely to cause grievous hurt to 

any person other than the person who gave the provocation, 
shall he punished with imprisonment of either description 



RASH AND NEGLIGENT ACTS. [Chap. XVE. 

for a term which may extend to four years, or fine, 
which may extend to two thousand rupees, or with both. 

Explanation.— The last two sections are subject to the 
same provisos as Exception 1, section 300. 

336. Whoever does any act so rashly or negligently as to 

endanger human life or the personal safety 
Punishment for punished with imprison- 

ilangere life or the ment of either description for a term which 
pcrson.'il safety of extend to three montlis, or with fine-, 

others. which may extend to two hundred and. fifty 

rupees, or with both. 

For commentary on ss. 336, 337, see Part II., s. 431. 

337. Whoever causes hurt to any person by doing any 
act so rashly or negligently as to endanger 
human life, or the personal safety of others, 
shall be punished with imprisonment of 
either description for a term which may 
extend to six months, or with fine, which 

may extend to five hundred rupees, or with both. 

338 Whoever causes grievous hurt to any person by 
doing any act so rashly or negligently as 
to endanger human life, or the personal 
safety of others, shall be punished with im¬ 
prisonment of either description for a 
term which may extend to two years, or 
with fine, which may extend to one thousand 
rupees, or with both. 


Causing hurt by 
an act which en¬ 
dangers life or the 
personal safety of 
others. 


Causing griev¬ 
ous hurt by an act 
which endangers 
Jife or the per¬ 
sonal safety of 
other.s. 


Wrongful Restraint and Wrongful Confinement. 

339. Whoever voluntarily obstructs any person so as to 
prevent that person from proceeding m 

Wrongful re- (Jirection in which that peison has a 

straint. proccecl, is said wrongfully to re¬ 

strain that person. 

Exception.—The obstruction of a private way over land 
or water, which a person in good faith believes hiniselt to 
have a lawful right to obstruct, is not an offence withm the 
meaning of this section. 


miST/fy 
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WRONGFUL CONFINEMENT. 


Illustration, 



A obstructs a path along wliich Z has a right to pass, A not 
believing in good faith that he has a right to stop the path. Z is 
thereby prevented from passing. A wrongfully restrains Z. 

340. Whoever wrongfully restrains any person in such 
a manner as to prevent that person from 
proceeding beyond certain circumscribing 
limits, is said wrongfully to confine ” 

that person. 


Illustrations, 

(а) A causes Z to go within a walled space, and locks Z in. Z is 
thus prevented from i)roceoding in any direction beyond the circum- 
ecribing line of wall. A wrongfully confines Z. 

(б) A places men with firearms at the outlets of a building, and 
tells Z that they will fire at Z if Z attempts to leave the building. A 
wrongfully confines Z. 


Commentary. 

Where a Superintendent of Police illegally wrote a letter to a person 
directing him to present himself before a Magistrate, and sent two 
Constables to accompany him, and prevent him from speaking with 
any one, this was hold to constitute a wrongful imprisonment at Civil 
law, and, of course, would have lieen a wrongful confinement under 
the above section. The Court said:— 

“It is manifestly not necessary to constitute imprisonment that there 
should he a continuous application of superior physiciil force. In the felici¬ 
tous language of Mr. Justice Coleridge^ ‘it is one part of the definition of 
freedom to bo ablo to go withersoever ono pleases, but imprisonment is 
something more than the loss of this power; it includes the notion of 
restraint within some limits defined by will or power exterior to our own.^ 
(Bird V. Jones, 7 Q.B. 742.) It is quite clear, therefore, that the retaining 
of a person in a particular place, or the compelling him to go in a particular 
direction, by force of an exterior will, overpowering or suppressing in any 
way his own voluntary action, is an imprisonment on the part of him who 
exercises that exterior will.” (Parankuaam v. Stuart, 2 Mad. H. C. 39G.) 

And, so, it has been held, that a Police officer who detains a person 
for one single hour, except upon some reasonable ground justified by 
•all the circumstances of the case, is guilty of wrongful confinonaont, 
and that he is not protected by s. 152 of the Crim. P. 0., Act XX.V. of 
2.861: s. 124 of Act X. of 1872; s. G1 of the present Code, which 
authorizes an officer to detam an accuseti person for 24 hours 
without sending him l>efore a Magistrate. (Beg. v. Suprosunuo, 6 
Suth. Cr. 88.) It is no defence to a charge nndor this section that the 
defendant acted hond fide, and without malice, and in the belief tliat 
"the circumstances justified bis act. (Dhania v. Clifford, 13 Bom. 376). 

A jKiison, who puts in motion a ministerial officer who confines 
another, will b9 guilty of the wrongful confuiomont, according as the 
confinement was his act, or lint of the officer. If he isbvte^i his case 
to the offit.er, wh(> thereupon arrests the complainant, ilji.s may be 

wrongful con.Gneiii^n’^ ttfc officer, but will not l^c such by tlio 
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infonimnt, even thoup:li the latter signs the charge sheet. (Gringham 
V. Willey, 4 H. & N. 296; S.O. 28 L.X Ex. 243.) If the Police officer 

absolutely refuses to take the person into custody, unless the informant 
desires him to do bo, then the informant will be guilty of the wrongful 
confinement, if any such there is. But when the person states his case 
to a judicial officer, who thereupon, acting on his own judgment, com¬ 
mits the accused to prison, the informant may be guilty ot a malicious 
charge under s. 211, but not of wrongful confinement. (Austin v. 
Bowling, L.R. 5 C.P. 534.) Where a Village Magistrate and Kurnum 
officially' ordered certain persons, who had resisted the detention of 
animals caught trespassing, to he arrested, they and the Constables 
who obeyed them were held to have been rightly convicted of wrongful 
confinement. (5 Mad. H. C., App. xxiv.) 

A Police officer, who without warrant arrests a person on a charge 
of having committed an offence out of British India, with a view to 
handing him over to the authorities of the foreign state, commits a 
wrongful act, which is punishable under s. 342 (re Mukund, ID 
Bom. 72.) 

341. Whoever wrongfully restrains any person shall be 
punished with simple imprisonment for a 
Punishment for which may extend to one month, or 

with fine, which may extend to five hundred 




wi’ongfol reatiaint. 


rupees, or with both. 


342. Whoever wrongfully confines any person shall bo 
Punishment for Punished with imprisonment of either de- 

wrongful confine- scription for a term which may extend to 
meut. one year, or with fine, which may extend to 

one thousand rupees, or with both. 

343. Whoever wrongfully confines any person for three 
Wrongful con- days or more shall be punished with im- 

finement for three prisonment of either description for a term 
or more days. which may extend to two years, and shall 

also be liable to fine. 


344. Whoever wrongfully confines any person for ten 
Wrongful con- ^ays or more shall be punished with im- 

finement for ten prisonmont of either description for a term 
or more days. which may Gxtcnd to three years, and shall 
also be liable to fine. 

345. Whoever keeps any person in wrongful confine¬ 

ment, knowing that a writ for the liberatir^zi 
fiJmentof person ^f that person has been duly issued, sliall be 
for whose libera- puuished with imprisonment of either de- 
tion a w’nt has geription for a term which may extend to 
two years, m addition to any term of im- 


WRONGFUL CONFINEMENT. 



!S, 340-318.] 


163 


pnsonmcMit to which he may he liable under any other 
section of this Code. 


346. Whoever wrongfully conBnes any person in such 
Wrongful con to indicate an intention that the 

(incinent in secret. Confinement of sucli persou may not be 
known to any person interested in the person 
so confined, or to any public servant, or that the place of 
such confinement may not be known to or discovered by any 
such person or public servant as hereiubel’ore mentioned, 
sliall be punished with imprisonment of either description 
for a term which may extend to two years, in addition to 
any other punishment to which he may be liable for such 
wrongful confinement. 


Commentary. 

Under tliis section, as in all others, whose essence consists in the 
existence of a particular intention in the mind of the accused, such 
9 Cal strictly made out. (Empress v. Srecnath Baneijee„ 

347. Whoever wrongfully confines any person for the- 

Wrongful con- 0^ extorting from the person con- 

fiueinent for the or from auy persoii interested in the - 

purpose of extort- person confined, any property or valuable- 
coLtraXg^to an f purity. Or of Constraining the person con- 
iileg.iiact. nned, or any person interested in such 

^ person, to do anything illegal or to give auy 
information which may facilitate the commission of an offence • 
(see 8. 40, ante, p. 13), shall be punished with imprisonment, 
of either description for a term which may extend to three- 
years, and shall also be liable to fine. 


Wrongful con- 
finoment for the 
purpose of extort- 
iug confession, or 
of compelling re¬ 
storation of pro¬ 
perty. 


348. Whoever wrongfully confines any person for the 
purpose of extorting from the person con¬ 
fined, or any person interested in the person 
confined, any confession or any information 
wliich may lead to the detection of an ofience 
(see s. 40, antey p. 13), or misconduct, or for 
the purpose of constraining the person con¬ 
fined, or any person interested in the person confined, to 
restore or to cause the restoration of any property or valu¬ 
able security, or to satisfy any claim or demand, or to give 
any information which may lead to the restoration of any 
property or valuable security, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to three years, and shall also be liable to fine. 
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Of Criminal Force and Assault. 



For commentary on ss. 349, 350, see Part II., ss. 395-397. 

349. A person is said to use force to another if he causes 
motion, change of motion, or cessation of 
motion to that other, or if he causes to any 
substance such motion, or change of motion, or cessation of 
motion as brings that substance into contact with any part 
of that other’s body, or with anything which that other is 
wearing or carrying, or with anything so situated that such 
contact affects that other’s sense of feeling; provided that 
the person causing the motion, or change of motion, or 
cessation of motion, causes that motion, change of motion, 
or cessation of motion in one of the three ways hereinafter 
described. 

First — By his own bodily power. 

Secondly .— By disposing any substance in such a manner 
that the motion, or change, or cessation of motion takes place 
without any further act on his part, or on the part of any 
other person. 

Thirdly . — By inducing any animal to move, to change its 
motion, or to cease to move. 


Criminal force. 


360. Whoever intentionally uses force to any person, 
without that person’s consent, in order to 
the committing of any offence, or intending 
by the use of such force to cause, or knowing it to be likely 
that by the use of such force he will cause injury, fear, or 
annoyance to the person to whom the force is used, is said 
.to “use criminal force” to that other. 


Illustrations, 

(a)' Z is sitting in a moored boat on a river. A unfastens the 
moorings, and thus intentionally causes the boat to drift down the 
stream. Here A intentionally causes motion to Z, and he does this by 
disposing substances in such a manner that the motion is produced 
without any other act on any ]}erson’s part. A lias therefore inten¬ 
tionally used force to Z, and if he has done so without Z’s consent in 
order to the committing of any offence, or intending, or knowing it to 
be likely, that this use of force will cause injury, fear, or annoyance to 
Z, A has used criminal force to Z. 

{h) Z is riding in a chariot. A lashes Z’s horses, and thereby 
causes them to quicken their pace. Here A has caused change of 
motion to Z by inducing the animals to change their motion. A has 
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therefore caused force to Z ; and if A has done this without Z’s con¬ 
sent, intending or knowing it to be likely that he may thereby injure, 
frighten, or annoy Z, A has used criminal force to Z. * 


(c) Z is riding in a palanquin. A, intending to rob Z, seizes the 
pole and stops the palanquin. Here A has caused cessation of motion 
to Z, and he has done this by his own bodily powder. A has, therefore, 
used force to Z; and as A has acted thus intentionally without Z’s 
consent, in order to the commission of an offence, A has used criminal 
force to Z. 


(d) A intentionally pushes against Z in the street. Here A has by 
his own bodily power moved his own person so as to bring it into 
contact with Z. He has, therefore, intentionally used force to Z, and 
if he has done so without Z’s consent, intending or knowing it to be 
likely that he may thereby injure, frighten, or annoy Z, he has used 
criminal force to Z. 

(e) ‘ A throws a stone, intending or knowing it to be likely that the 
stone will be thus brovight into contact with Z or with Z’s clothes, or 
with something carried by Z, or that it will strike w^ater and dash up 
the water against Z’s clothes or something carried by Z. Here, if the 
throwing of the stone produce the effect of causing any substance to 
come into contact with Z or Z’s clothes, A has used force to Z ; and if 
ho did so without Z’s consent, intending thereby to injure, frighten, or 
annoy Z, ho has used criminal force to Z. 

(/) A intentionally pulls up a woman’s veil. Here A intentionally 
uses force to her; and if he does so without her consent, intending or 
knowing it to be likely that ho may thereby frighten or annoy her, ho 
has used criminal force to her. 

(g) Z is bathing. A pours into the bath water which he knows to- 
be boiling. Here A intentionally, by his own bodily power, causes 
such motion in the boiling w^ater as brings that water into contact 
wuth Z, or with other water so situated that such contact must affect 
Z’s sense of feeling; A has therefore intentionally used force to Z, and 
if he has done this without Z’s consent, intending or knowing it to be- 
likely that he may thereby cause injury, fear, or annoyance to Z, A 
has used criminal force. 

(A) A incites a dog to spring upon Z without Z’s consent. Here, if 
A intends to cause injury, fear, or annoyance to Z, ho uses criminal 
force to Z. 


351. Whoever makes any gesture, or any preparation, 
Assault intending, or knowing it to be likely, that 

such gesture, or preparation, will cause any 
person present to apprehend that he who makes that gesture, 
or preparation, is about to use criminal force to that person, 
is said to commit an assault. 

Explanation .—Mere words do not amount to an assault. 
But the which a person uses may give to his gestures, 
or prepr.ration, sjuch a meaning as may make those gestures* 
or preparations, amount to an assault. 


ASSAULT ON PUBLIC SERVANT. [Chap. XVI. 
Illustrations. 

(a) A shakes bis fist at Z, intending, or knowing it to bo likely, that 
he may thereby cause Z to believe that A is about to strike Z. A has 
committed an assault. 

(h) A begins to unloose the muzzle of a ferocious dog, intending or 
knowing it to be likely, that he may thereby cause Z to believe that 
he is about to cause the dog to attack Z. A has committed an assault 
upon Z, 

(c) A takes up a stick, saying to Z, I will give you a beating/* 
Here, though the words used by A could in no case amount to an 
assault, and though the mere gesture, unaccompanied by any other 
circumstances, might not amount to an assault, the gesture explained 
by the words may amount to an assault. 

Uor commentary on s. 351, see Part IL, s. 394. 

352. Whoever assaults, or uses criminal force to, any 
person otherwise than on grave and sudden 
provocation given by that person, shall be 
punished with imprisonment of either de¬ 
scription for a term which may extend to 
three months, or with fine, which may extend 
to five hundred rupees, or with both. 

Explanation .—Grave and sudden provocation will not 
mitigate the punishment for an offence under this section 
if the provocation is sought or voluntarily provoked by the 
offender as an excuse for the offence—or 

If the provocation is given by anything done in obedience 
to the law, or by a public servant in the lawful exercise of 
the powers of such public servant—or 

If the provocation is given by anything done in the lawful 
exercise of the right of private defence. 

Whether the provocation was grave and sudden enougli to 
mitigate the offence is a question of fact. 

For commentary on the law of provocation, see Part IL, ss. 415-419. 


Punishment for 
Tising criminal 

•force otherwise 
than on grave pro¬ 
vocation. 



353. Whoever assault.^, or uses criminal force to, any 
. ... person, being a public servant in the execu- 

force to deter a tion of his dutv as such public Servant, or 
public servaut with intent to prevent or deter that person 

discharge of discharging his duty as such public 

servant, or in consequence of a*!:iything done 
or attempted to be done by such person in the lawful dis¬ 
charge of his duty as sucli public* servant, s^all be piinished 


from 
his duty. 
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with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


Commentary. 

ficsistanco to a public officer who is attempting to search a house 
without the proper written order authorizing him to do so, is not 
punishable under this section. (Reg. v, Naraiu, 7 N.W.P. 209.) But 
the fact that a warrant for the arrest of a debtor was only initialled by 
the officer of the Court, instead of being signed in full under s. 251 
of the Civil Procedure Act, is no defence to the debtor who resists 
arrest. (Reg. v. Janki Prasad, 8 All. 293.) See Part II., ss. 204r-2I4, 
227. 


354. Whoever assaults, or uses criminal force to, any 
woman, intending to outrage, or knowing it 
to be likely that he will thereby outrage, 
her modesty, shall be punished. with im¬ 
prisonment of either description for a term 
which may extend to two years, or with 
fine, or with both. 

For commentary on s. 354, see Part II., s. 396. 


Assault or use 
of criminal force 
to a woman v.*ith 
intent to outrage 
her modesty. 


355. Whoever assaults, or uses criminal force to, any 

person, intending thereby to dishonour 
oaf force twthTn- persoD, Otherwise than on grave and 

tent to dishonour Sudden provocation given by that person, 
a person, other- gRall bo punished with imprisonment of 

'rovocatior either description for a term which may 
piovoca ion. extciid to two ycars, or with fine, or with 

both. 

356. Whoever assaults, or uses criminal force to, any 

person, in attempting to commit theft on 
mit^ferVln'ot .P^oP®i’*y which that persou is then 

tempting to com- wearing or carrying, shall be punisnea witn 
mit theft of pro- imprisonment of either description for a 
^ which may extend to two years, or 

with fine, or with both. 

357. Whoever assaults, or uses criminal force to, any 
person, in attempting wrongfully to confine 
that person, shall be punished with im¬ 
prisonment of either description for a term 
which may extend to one yeax, or with fine, 
which may extend to one thousand rupees, 


Assault or cri¬ 
minal forco in at¬ 
tempting wrong¬ 
fully to confine 
person. 

or with both. 
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358. Whoever assaults, or uses criminal force to, any 

person on grave and sudden provocation 
Assaulting or 1 . ^ person, shall be punished 

for« on graTprt with simple imprisonment for a term which 
vocation. may extend to one montli, or witli tme^ 

which may extend to two hundred rupees, or with both. 

Explanation. —The last section is subject to the same ex- 
planation as section 352. 

Of Kidnapping, Abduction, Slavery, and forced 
Labour. 

359. Kidnapping is of two kinds: 

British India, and kidnapping Irom.lavitul 
Kidnapping. guardian ship. 

360. Whoever conveys any person bepnd the limits of 

British India without the consent ot that 
Kidn-ippingfiom p0rgon or of some person legally authorized 
British India. P behalf of that person, is said 

to kidnap that person from British India. 

361. Whoever takes, or entices, any minor under fourteen 

, . r years of a^e if a male, or under sixteen 

years of age if a female or any.persp ot 
ship. unsound mind, out of the keeping of thfr 

lawful guardian of such minor or person of unsound mind, 
without the consent of such guardian, m said to kidnap such 
minor or person from lawful guardianship. 

Explanation.—The words “lawful guardian” in this sec¬ 
tion include any person lawfully entrusted with the care oi 
custody of such minor or other peison. 

Exception.—This section does not extend to the act of any 
i)erson4ho in good faith believes himself be the father 
Sf an illegitimate child, or who in good faith believes 
himself to be entitled to the lawful custody f ^^^h c^ 
unless such act is committed lor an immoral or unlawlul 

purpose. 

For commentary on this section, see Part II., ss. 448-155. 

362. Whoever by force compels, or by any deceitful 
means induces, any person to go from any 
Abduction. -g to abduct that person. 

For commentary on this section, see Part II., s. 456. 
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363. Whoever kidnaps any person from British India or 

Punishment for lawful guardianship shall be punished 

kidnapping. imprisonment of either description for 

a term which may extend to seven years, 
and shall also be liable to fine. 

364. Whoever kidnaps, or abducts, any person in order 
Kidnapping or that sucli person may be murdered, or may 

abducting, in order be SO disposed of as to be put in danger of 
to murder. being murdered, shall be punished with 

transportation tor life, or rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to 
fine. 


Illustrations, 

(a) A kidnaps Z from British India, intending or loiowing it to be 
likely that Z may be sacrificed to an idol. A has committed the 
offence defined in this section. 

Q}) A forcibly carries or entices B away from his home in order that 
B may bo murderoci. A has committed the offence defined in this 
section. 


365. Whoever kidnap.*, or abducts, any person with 
intent to cause that person to be secretly 
and wrongfully confined, shall be punished 
with imprisonment of either description for 
a term which may extend to seven years, 
and shall also be liable to fine. 


Kidnapping or 
abducting with in¬ 
tent secretly and 
wrongfully to con¬ 
fine a person. 


366. Whoever kidnaps, or abducts, any woman with 
Kidnapping or i^^tent that she may be compelled, or know- 
abducting a woman ing it to be likely that she will be compelled, 
riag^ ett niarry any person against her will, or in 

order that she may be ibreed or seduced to 
illicit intercourse, or knowing it to be likely that she will 
be forced or seduced to illicit intercourse, shall bo punished 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to line. 

For commentary on this section, see Part II., s. 457. 


367. Whoever kidnaps, or abducts, any person in order 
that such person may be subjected, or may 
be so disposed of as to be put in danger of 
being subjected, to grievous*hurt, or slavery, 
or to the unnatural lust of any person, or 
knowing it to be likely that such person will 


Kidnapping or 
abducting in order 
to subject a person 
to grievous i.urt, 
slavery, etc. 
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be so subjected or disposed of, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

368. Whoever, knowing that any person has been kid- 
„ napped or lias been abducted, wrongfully 
cealing or keeping couceals or keeps such persou m connnement, 
ill confinement a shall be punished in the same manner as if 
kidnapped person, kidnapped 01’ abducted such person, 

with the same intention or knowledge, or for the same pur¬ 
pose as that w’ith or for which he conceals or detains such 
person in confinement. 

For commentary on this section, see Part II., s. 458. 


369. Whoever kidnaps, or abducts, any child under the 

Kidnapping or age of ten years, with the intention of 

abducting child taking dishonestly any movable property 
under ten years fpom the persoii of such child, shall be 
mo^vabil^^prope^^^^^^ punislicd with imprisonment of either de- 
froni the person of sci’iption for a term which may extend to 
such child. sevcn years, and shall also be liable to fine. 

370. Whoever imports, exports, removes, buys, sells, or 

Buying or dis- disposes of any person as a slave, or accepts, 

posing of any per- receives, Or detains against his will any 
sonasa^iave. pei’son as a slavc, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

For commentary on ss. 367, 370, 371, see Part 11., s. 459. 

371. Whoever habitually imports, exports, removes, buys, 

sells, traffics, or deals in slaves, shall be 

Habitnai dealing p^uished with transportation for life, or 
in slaves. with imprisonment of either description 

for a term not exceeding ten years, and shall also be liable 
to fine. 

372. Whoever sells, lets to hire, or otherwise disposes of, 

any minor under the age of sixteen years, 

Selling of any intent that such minor shall be 

” prostiSel^. employed, or used, for the purpose of prosti- 
tution, or for any unlawiul and immoral 
purpose, or knowing it to be likely that such minor will be 
employed, or used, for any such purpose, shall be punished 
with imprisonment of either description lor a term which 
may extend to ten years, and shall also bo liable to fine. 

For commentary on ss. 372,373, seo Part II., ss. 4ui-464. 
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373. Whoever buys, hires, or otherwise obtains possession 

of, any minor under the age of sixteen years, 
intent that such minor shall be 
of prostitution. employed, or used, for the pui-pose ot prosti¬ 
tution or for any unlawful and immoral 
purpose, or knowing it to be likely that such minor will be 
employed or used lor any such purpose, shall be punished 
with imprisonment of either description for a term which 
may extend to ten years, and shall be liable to fine. 

374. Whoever unlawfully compels any person to labour 

against the will of that person, shall be 
pulsoryVaboun”^" puuished with imprisonment of either 
description for a term which may extend 
to one year, or with fine, or with both. 

. For commentary on this section, see Part II., s. 460. 


Of Eape. 

375. A man is said to commit rape who, except in the 
case hereinafter excepted, has sexual inter¬ 
course with a woman under circumstances 
falling under any of the five following descriptions : — 

First — Against her will. 

Secondly .—Without her consent. 

Thirdly . — With her consent, when her consent has been 
obtained by putting her in fear of death or of hurt. 

Fourthly .—With her consent, when the man knows that 
ho is not her husband, and that her consent is given because 
she believes that he is another man, to whom she is or 
believes lierself to be lawfully married. 

Fifthly . — With or without her consent, when she is under 
twelve years of age. (Act X. of 1891, s. 1.) 

—Penetration is sufficient to constitute the 
sexriul intercourse necessary to the offence of rape. 

-Sexual intercourse by a man with his own 
wife, the wife not being under twelve years of age, is not 
rape. (Act X. of 1891, s. 1.) 


172 


EAPE. 


[Cliap. 


xvir. 


376. Whoever commits rape shall be punished with trans¬ 
portation for life, or with imprisonment of 
either description for a term which may 
extend to ten years, and shall also be 

liable to fine. 


For commentary on p. 375, see Part IT., ss. 465-478. 


Of Unnatural Offences. 

377. Whoever voluntarily has carnal intercourse against 

... the order of nature with any man, woman, 
fencw”^ ^' or animal, shall be punished with trans¬ 
portation for life, or with imprisonment of 
either description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation .— Penetration is sufficient to constitute the 
carnal intercourse necessary to the offence described in this 
section. 

Commentary. 

A conviction under this section cannot be sustained, when the 
charge neither stated time nor place, nor pointed to any person with 
whom the offence was committed, and when the evidence merely 
proved that the accused went about in woman^s clothes, and bore 
upon his person the physical signs of habitual sodomy. As the Court 
pointed out, the evidence was at the very least defective in not making 
out that any ofience had been committed within the jurisdiction of the 
Court. (Beg. v. Khairati, 6 All. 204.) 


CHAPTER XVII. 

OF OFFENCES AGAINST PROPERTY. 

For commentary on this chapter, see Part II., Chap. XL, and special 
references to the following sections. 

Of Theft. 

378. Whoever, intending to take disbopostly any mov¬ 
able property out of the possession of any 
® person without that person s consent, move?, 

that property, in order to such taking, is said to commit 
theft. 
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Explanation 1—A thing so long as it is attached to the 
earth, not being movable property, is not the subiect of 
theit; but it becomes capable of being the subject of theft 
as soon as it is severed from the earth. 


Explanation 2.—A moving, effected by the same act which 
effects the severance, may be a theft. 

Explanation 3.—A person is said to cause a thing to move, 
by removing an obstacle which prevented it from moving’ 
or by separating it from any other thing, as well as 
actually moving it. ^ 


Explanation 4.—A person who by any means causes an 
animal to move is said to move that animal, and to move 
everything which, in consequence of the motion so caused, 
is moved by that animal. 

Explanation 5. The consent mentioned in the definition 
may be express or implied, and may be given either by the 
person in possesdon, or by any person liaving for that pur¬ 
pose authority either express or implied. 


Illustrations. 

(a) A cuts down a tree on Z’s ground, with the intention of dis¬ 
honestly taking the tree out of Z’s possession without Z’s consent 
Here, as soon as A has severed the tree, in order to such takimr he 
has committed theft. 

(b) A puts a bait for dogs in his pocket, and thus induces Z’s dog to 
follow it. Hero, if A’s intention be dishonestly to take the dog out of 
Z s possession without Z’s consent, A has committed theft as soon as 
Z s dog has begun to follow A. 

(c) A meets a bullock carrying a box of treasure. He drives the 
bullock in a certain direetion, in order that he may dishonestly take 
the treasure. As soon as the bullock begins to move, A has committed 
theft of the treasure. 

(d) A, being Z’s servant and entrusted by Z with the care of Z's 
plate, dishonestly runs away with the plate without Z’s consent. A 
has committed theft. 

(e) Z, going on a journey, entrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carries tho plate to a goldsmith and 
sells it. Here the plate was not in Z’s possession. It could not, 
therefore, bo taken out of Z’s possession, and A has not committed 
theft, though ho may have committed criminal breach of trust. 

(/) A finds a ring belonging to Z on a table in the house which Z 
occupies. Hero the ring is in Z’s possession, and if A dishonestly 
removes it, A commits theft. ^ 

(g) A finds a ring lying on the high road, not in the possession of 
any person. A, by taking it, commits no theft, though he may commit 
criminal misappropriation of property. 
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(h) A sees a ring belonging to Z lying on a table in Z’s bouse^ 
Not venturing to misappropriate the ring immediately for fear Oi. 
search and detection, A hides the ring in a place where it is highly 
improbable that it will ever be found by Z, with the intention of 
taking the ring from the hiding-place and selling it when the loss is 
forgotten. Here A, at the time of first moving the ring, commits 
theft. 

(i) A delivers his watch to Z, a jeweller, to be regulated. Z carries 
it to his shop. A, not owing to the jeweller any debt for which the 
ieweller might lawfully detain the watch as a security, enters the shop 
openh’', takes lus watch by force out of Z’s hand and carries it away. 
Here A though he may have committed criminal tresspass and assault, 
has not committed theft, inasmuch as what he did was not done 
dishonestly. 

(i) If A owes money to Z for repairing the watch, and if Z retains 
thewatcli lawfully as a security for the debt, and ^ ^kes the watch 
out of Z’s possession with the intention of depriving Z*of the property 
as a security for his debt, he commits theft inasmuch as he takes it 
dishonestly. 

(k) Again, if A having pawned his watch to Z takra it out of Z’s 
poL4sion without Z’s consent, not having paid what he borrowed on 
the watch, he commits theft, though the watch is his own property, 
inasmuch as he takes it dishonestly. 

(l) A takes an article belonging to Z out of Z’s possession, without 
Z’s consent, with the intention of keeping it until he obteins money 
from Z as a reward for its rcstoratten. Here A takes dishonestly, A 
has, therefore, committed theft. 

(m) A, being on friendly terms with Z, goes into Z’s library in Z’s 
absence and takes away a book without Z’s express consent, for the 
purpose merely of reading it, and with tlie intention of returning it. 
Here it is protable that A may have conceived that he had Z s implied 
consent to use Z’s book. If this was A’s impression, A has not 
committed theft. 

(p) A asks charity from Z’s wife. She gives A money, food, and 
clothes which A know'S to belong to Z her husband. Here, it is 
probable that A may conceive that Z’s wife is authorized to give away 
alms. If this was A’s impression, A has not committed thett. 

M A is the paramour of Z’s wife. She gives A valuable property, 
which A knows to belong to her husband Z, and to ta such 
a.s she has not authority from Z to give. If A takes the proiierty dis¬ 
honestly, ho commits theft. ^ 

(p) A, in good faith, believing property talonging to Z to be A’s 
own proiierty. takes that property out of B’s possession. Hero, as A 
does not take dishonestly, he does not commit theft. 

379 Whoever commits theft shall be punished with im- 

Punishnient for prisonment of either description for a tenn 
theft. which imy extend to three years, or with 

fine, or with both. 

For commentary on s. 378, ^ce Part Ho ss. 479-%)01. 
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Seo as to tlio summary jurisdiction of Magistrates over offences 
iindcr tins section, and ss. 380, 381, where the value of the property 
does not exceed Es. 50, Grim. P. C., s. 260 ((f). 


380. Whoever commits theft in any building, tent, or 

Theft in a dwell- building, tent, or vessel is used 

ing-house, etc. a human dwelling, or for the custody of 

property, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 


Commentary. 


M-here the theft was of a cloth, spread out to dry on the roof of a 
house, to which the prisoner got access by scaling the wall, it was held 
that there was no entry into the house, and, consequently,'there could 
neither have been housebreaking nor theft in a house, and that the 
fact that the roof was used for various domestic purposes could make 
no difference. (Pro. II.C. Mad., 17th March, 1866 ; S.C. Weir, 91 [149].) 
bo, a theft from a verandah is not theft in a building. (Mad H C 
Kill 28th October, 1870; S.C. Weir, 92 [160].) A cattle-shed‘is‘‘a 
gilding used for the custody of property ” within this section. (Pro 
H.C. Mad., 24th November, 1866.) ^ 


iheft m a house is an aggravated theft, which is not cognizable by 
heads of villages in the Madras Presidency. (Enlings of High Court 
of Madras, 1864, on s. 380.) b uiu 


381. Whoever, being a clerk or servant, or being em- 
Theft by clerk pl^ycd ill the Capacity of a clerk or servant, 

or servant of pro- Commits theft in respect of any property in 
ormasrerr""^'^'''“ possession of his master or employer, 
. * * ^ shall be punished with imprisonment of 

either description for a term which may extend to seven 
years, and shall also be liable to fine. 

For commentary on s. 381, seo Part II., s. 498. 

382. Whoever commits theft, having made preparation 
Theft after pro- lor causing death, or hurt, or restraint, or 

d'eath death, or of hurt, or of restraint to 

hurt, in orUei to ^^7 persoii, ill Order to the committing of 
the committing of sucli theft, or ill order to the effecting of 
the theft. ]^ig escape after the committing of such 

theft, or in order to the retaining of property taken by such 
theft, shall be punished with rigorous imprisonment for a 
term which may extend to ten years, and shall also be liable 
to fine. 


Illustrations, 

(a) A commits theft on property in Z’s possession; and, while 
committing this theft, he ha^i a loaded p.etol under bis garment, 
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liaving provided this pistol for the purpose of hurting Z in case Z 
should resist. A has committed the offence defined in tliis section. 


(b) A picks Z’s pocket, having posted several of his companions 
near him, in order that the}^ may restrain Z, if Z 'should perceive 
Tvhat is passing and should resist, or should attempt to apprehend A. 
A has committed the offence defined in this section. 


Of Extortion. 


383. Wlioever intentionally puts any person in fear of 
any injury to that person or to any other, 

Extortion. thereby dishonestly induces the person 

so put in fear to deliver to any person any property or 
valuable security, or anything signed or sealed which may 
be converted into a valuable security, commits ^‘extortion.” 

Illustrations. 

(a) A timeatens to publish a defamatory libel concerning Z, unless Z 
gives him money. He thus induces Z to give him money. A has 
committed extortion. 

(5) A threatens Z that he will keep Z’s child in wrongful confine¬ 
ment, unless Z will sign and deliver to A a promissory note binding 
Z to pay certain monies to A. Z signs and delivers the note. A has 
committed extortion. 

(c) A threatens to send club-men to plough up Z’s field, unless Z 
will sign and deliver to B a bond binding Z under a penalty to deliver 
certain produce to B, and thereby induces Z to sign and deliver the 
bond. A has committed extortion. 

(d) A, by putting Z in fear of grievous hurt, dishonestly induces Z 
to sign or affix his seal to a blank paper, and deliver it to A. Z signs 
and delivers the paper to A. Here, as the paper so signed may be 
converted into a valuable security, A has committed extortion. 


384. 


Punishment for 
extortion. 


Whoever commits extortion shall be punished with 
imprisonment of either description for a 
term which may extend to three years, or 
with fine, or with both. 


For commentary on s. 383, see Part II., ss. 502-506. 


385. Whoever, in order to the committing of extortion, 
Putting pe.son person in fear, or attempts to put 

in fear of injury, any person in tear, ot any injury, shall be 
in order to commit punished with imprisonment of either de- 
citortion. scription for a term which may extend to 

two years, or with fine, or with Itoth. 
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386. Whoever commits extortion by putting any person 

Extortion by ^eav of death, or of grievous hurt to that 

putting a person pei’son, or to any other, shall be punisbed 
in fear of death or with imprisonment of either description for 
grievous hurt. ^ term wliich may extend to ten years, and 

shall also be liable to fine. 

387. Whoever, in order to the committing of extortion, 

puts, or attempts to put, any person in fear 
in fonr'ofdeatTor 0^ death, or of grievous hurt to that person, 
of grievous hurt, or to any Other, shall be punished with im- 
in order to commit prisonmeut of either description for a term 
extol tion. which may extend to seven years, and shall 

also be liable to fine. 

388. Whoever commits extortion by putting any person 

in fear of an accusation against that person 
thfea^cousa- other, of _ having Committed, or 

tion of an offence attempted to commit, any onence (see s. 40, 
punishable with aiite, p. 13) punishable with death, or with 
transportation for life, or with imprisonment 
for a term which may extend to ten years, or 
of having attempted to induce any other person to commit 
such otfeuce, shall be punisbed with imprisonment of either 
description for a term which may extend to ten years, and 
shall also be liable to fine; and, if the offence be one 
punishable under section 377, may be punished with trans¬ 
portation for life. 


For commentary on ss. 388, 389, seo Part IL, ss, 503, 504. 

389. Whoever, in order to the committing of extortion, 
puts, or attempts to put, any person in fear 
in fear of ao^usaf of ^.u ucciisatiou agdiust that pcrsou, or any 
tion of offence, m Other, of having committed, or attempted to 
order to commit commit, UU offeUCC ($66 S. 40, Mite, p. 13) 
extoition. punishable with death, or with transportation 

for life, or with imprisonment for a term wliich may extend 
to ten years, shall be punished with imprisonment of either 
description for a term which may extend to ton years, and 
shall also be liable to fine; and, it the offence be punishable 
under section 377, may be punished with transportatioh for 
life. 

See note to s. 388. 

N 
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Of Kobbery and Dacoity. 


390. In all robbery there is either theft 
Robbery. extortion. 

Theft is ‘‘ robbery,” if, in order to the committing of the 
theft, or in committing the theft, or in 
When theft is carrying away, or attempting to carry away, 
property obtained by the tlieft, the offender, 
for that end, voluntarily causes, or atternpts to cause, to any 
person death, or hurt, or wrongful restraint, or fear of instant 
death, or of instant hurt, or of instant wrongful restraint. 

Extortion is robbery ” if tlie offender, at the time of 
committing the extortion, is in the presence 
When extortion person put in fear, and commits the 

IS ro ery. extortion by putting that person in fear of 

instant death, of instant hurt, or of instant wrongful restraint 
'to that person, or to some other person, and, by so putting 
in fear, induces the person so put in fear then and there to 
^deliver up the thing extorted. 

Explanation , — The oftbnder is said to be present if he is 
•sufficiently near to put the other person in fear of instant 
• death, of instant hurt, or of instant wrongful restraint. 


Illustrations, 

(a) A holds Z down, and fraudulently takes Z^s money and jewels 
from Z's clothes without Z's consent. Here A has committed theft, 
.and, in order to the committing of that theft, has voluntarily caused 
wrongful restraint to Z. A has, therefore, committed robbery. 

(b) A meets Z on the high road, shows a pistol, and demands Z’s 
■purse. Z, in consequence, surrenders his purse. Here A has extorted 
the purse from Z by putting him in fear of instant hxirt, being at the 
time of committing the extortion in his presence. A has, therefore, 
committed robbery. 

(c) A meets Z and Z’s child on the high road. A takes the child 
and threatens to fling it down a precipice unless Z delivers his purse. 
Z in consequence, delivers his purse. Here, A has extorted the purse 
from Z by causing Z to be in fear of instant hurt to the child who is 
there present. A has, therefore, committed robbery on Z. 

(d) A obtains property from Z by saying, “ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand rupees.” Tliis is extortion and punishable as such, but it is 
not robtey unless Z is put in fear of the insknt death of his child. 

For commentary on s. 390, see Part II., ss. 50 1 -510. 
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391. When five or more persons conjointly commit, or 
Dacoity. attempt to commit, a robbery, or where the 

whole number of persons conjointly commit¬ 
ting, or attempting to commit, a robbery, and persons present 
and aiding such commission or attempt amount to five or 
more, every person so committing, attempting, or aiding, is 
said to commit dacoity/’ 


Commentary. 

Where hurt is caused in the commission of a robbery or dacoity it 
need not be charged as a separate offence, since it is included in the 
definition of the crime. (Reg. v. Abilakh, 1 R. J. & P. 65.) But hint 
or grievous liurt voluntarily caused in the commission of a robbery or 
a dacoity constitutes an aggravation of it, which should be charged 
under s. 394 or s. 397. See note to s. 394. 


392. Whoever commits robbery shall be punished with 
rigorous imprisonment for a term which may 
robbery. extend to ten years, and shall also be liable 

to fine; and if the robbery be committed on 
the highway, between sunset and sunrise, the imprisonment 
may be extended to fourteen years. 


393, Whoever attempts to commit robbery, shall be 
^ ^ puuished with rigorous imprisonment for a 

Attempt to com- t n 

wit robbery. which may extend to seven years, and 

shall also be liable to fine. 


394. If any person, in committing, or attempting to 
Voluntarily robbery, voluntarily causes hurt, 

causing hurt in such persou, and any otlier person jointly 
committing rob- concerned in committing, or attempting to 
commit, such robbery, shall be punished 
with transportation for life, or with rigorous imprisonment 
for a term which may extend to ten years, and shall also bo 
liable to fine. 


Commentary. 

The offence defined in s. 391 is included in s. 394, and, therefore, a 
prisoner who has committed both offences, as part of the same trans¬ 
action, should be sentenced under s. 394 only. (Re»r. y. Mootkoe 
2Suth. Cr. 1.) V o 


395. Whoever commits dacoity shall be punished with 
transportation for life, or with rigorous im- 
J.S?'""’ ppisoameot for a term whiol, ma/erLte,,,! to 
ten years, and shall also be liable to fine. 
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with 


396. If any one of five or more persons, wlio are conjointly 
committing dacoity, commits murder in so 
committing dacoity, every one of those 
per-sons shall be punished with death, or 
transportation for life, or rigorous imprisonment for a term 
whicli may extend to ten years, and shall also be liable to 
fine. 

Commentary. 

The High Court of Allahabad has ruled “ that to establish a liability- 
to the punishment provided in this section, it is necessary to prove 
that the person said to be liable was one of the persons who were 
jointly committing dacoity, and was present when the act of muni^^^^ 

in the dacoity was committed.’' (Reg. Umrao Singh, 16 AIL 437, 
13 U2 ) With great deference to the Court, I cannot see wliy it is 
necessary to insert in s. 396 a clause which it does not contain. It 
will be equally necessary to insert the same words in s. 394. Ihe 
object of each section appears to be to discourage violence, by j®?jdei- 
ing every one of the band, by any of whom violence is committed, liable 
to^extra Wishment. The section would be rendered idle if those who 
did not actually use personal violence cou d avoid 
simply walking aside. This view has accordingly been adopted m a 
mom recent case, where it was held that if the murder was committed 
in the course of the dacoity, it w^as immaterial whether it was perp^ 
trated inside or outside the house, or whether ^e dacoit charged 
under s. 396 was actually present or not. (Reg. v. Teja, 17 All. 36. j 

397 If at the time of committing robbery or dacoity, 
the offender uses any deadly weapon, or 

Robbery or da- grievous hurt to any person, or 

tr^iTse de.ith”or attempts to cause_ death or grievous hurt to 
grievous hurt. persoD, th© imprisonmont with wliicii 

such offender shall be punished shall not be less than seven 
years. 

Commentary. 

Tlie liability to enhanced punishment under this section ^ 
to the offender who actually cfmsfs grievous hurt. (Mad. H.C. Rub, 
18 th March, 1868; S.C. Weir, 99 [171].) 

398. If, at the time of attempting to commit robbery or 
dacoity, the offender is armed with any 
”■ deadly weapon, the imprisopmeut with which 
dacoity when guch offender shall be punished shall not be 
armed with deadly geven years, 

weapon. 


399. Whoever makes any preparation for committing 
dftcoitv shall he punished with rigorous im- 
Making prepa- a term wl.ich may”extead to 

ten years, and shall also be liable to fine. 


prepa¬ 
ration to commit 
dacoity. 
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400. Whoever, at any time after the passing of this Act, 
Punishment for shall belong to a gang of persons associated 
belonging to a for the piiiposG ot habitually committin^^ 
gang of dacoits. dacoity, shall be punished with transporta¬ 
tion for life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 


401. Whoever, at any time after the passing of this Act, 
T, . . , . shall belong to any wandering or other 

beionging^^to "a gang of persons associated for the purpose of 
wandering gang of habitually Committing theft or robbery, and 
thieves. gang of thugs Or dacoits, shall 

be punished with rigorous imprisonment for a term wluch 
may extend to seven years, and shall also be liable to fine. 


Commentary. 


In a case under this section, it is neces^ry first to prove associa¬ 
tion ; and, secondly, that tho association is for the purpose of habitual 
theft and that habit is to be proved by an aggregate of acts. (.Keg. 
V. Sri’ram Venkatasami, G Mad. II.C. 120; S.C. Weir, 101 [172].) I do 
not imagine, however, that it would bo neces^ry to prove such acts 
with the same accuracy as if each was the subject of a charge of theft. 


402. Whoever, at any time after the passing of this Act, 

. uv V shall be one of five or more persons assembled 

punmsr ircom- for the piirpose of committing dacoity, shall 
initting dacoity. he puuished with rigorous imprisonment 
for a term which may extend to seven years, and shall also 
be liable to fine. 


Of Criminal Misappropriation op Property. 

403. ’Whoever dishonestly misappropriates, or converts to 
^ , . his own use, auv movable property, shall pe 

punXd either de- 

property. scription for a term which may extend t 

two years, or with fine, or with both. 

Illustrations. 

(a\ A takes nronerty belonging to Z out of Z’s possession, in good 
faith when he takes it, that tho property belongs 

to himself A^is not guilty of theft; but if A, after discovenng his 

L “SishMest”, a|proprl.tes tke p»perly to his own »», ho » 
guilty of an offence under this section. 

dtTSs uJdei the iiupession Ihot ho had Z's implied conaent to 
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take the book for the purpose of reading it, A has “o* 

But if A afterwards sells the hook for his own benefit, he is gi J 
an offence under this section, 

(c) A and B being joint owners of a horse, A takes the horse out 
of B’s possession, intending to use it Here, as A has ^ ng 
the horse, lie does not dishonestly misapropriate it. But if A sei s 
the horse and appropriates the whole proceeds to his own use, he is 
guilt}^ of an offence under this section. 


<§L 


Explanation 1.—A dishonest misappropriation for a time 
only is a misappropriation within the meaning of this 
section. 


Illustration, 

A finds a Government promissory note belonging to Z, ^ 

blank endorsement A, knowing that the note belongs to Z, pledges 
it with a banker as a security for a loan, intendmg at a future time 
to restore it to Z. A ha^ committed an offence under this section. 


Explanaf'ian 2.—A person who finds property not in tho 
Tjossession of any other person, and takes such property for 
the purpose of protecting it for, or of restoring it to, the 
owner, does not take or misappropriate it dishone8tl)% and 
is not guilty of an ofTence; but he is guilty of the ofience 
above defined if he appropriates it to his own use, when he 
knows or has the means ot discovering the owner or before 
lie has used reasonable means to discover and giTC notice to 
the owner, and has kept the property a reasonable tune to 
enable the owner to claim it. 

What are reasonable means, or what is a reasonable time, 
in such a case, is a question of fact. 

It is not necessary that the finder should know who is the 
owner of the property, or that any particular person is the 
owner of it: it is sufficient if, at the time ot appiopiialing it, 
he does not believe it to be bis own property, ov lu good 
faith believe that the real owner caunot be found. 


Illustrations. 

(a) A finds a rupee on the high road, not knowing to whom the 
rupee belongs. A picks up the rupee. Hero A has not committed 
the offence defined in this section. 

(h) A finds a letter on the road, containing a bank note. From the 
direction and contents of the letter he learns to whom the note 
belongs. He appropriates the note. He is guilty of an offence under 
this section. . . 

(c) A finds a cheque payable to bearer. He can form no conjecture 
as to tlie person who has lost the cheque. But the name of the person 
who has drawn the cheque appears. A knows that this person can 
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direct him to the person in -whose favonr the cheque was drawn. A 
appropriates the cheque without attempting to discover the owner. 
He is guilty of an offence under this section. 

{d) A sees Z drop his purse with money in it. A picks up the 
purse with the intention of restoring it to Z, but afterwards appro¬ 
priates it to his own use. A lias committed an offence under this 
section. 


(e) A finds a purse -with money, not knowing to whom it belongs; 
he aftewards discovers that it belongs to Z, and appropriates it to his 
own use. A is guilty of au oflcnco under this section. 

(/) A finds a valuable ring, not knowing to whom it belongs. A 
sells it immediately without attempting to discover the owner. A is 
guilty of an offence under this section. 


For commentary on s. 403, see Part II., ss. 51I-5I3. 


404. Whoever dishonestly misappropriates, or converts to 
. his own use, property, knowing that such 
approprhufon ”^of Property was in the possession of a deceased 
property possessed person at the time of that person’s decease, 
by a deceased per- and lias iiot since been in the possession of 
Msdeatlu any person legally entitled to such posses¬ 

sion, shall be punished with imprisonment 
of either description for a term which may extend to three 
years, and shall also be liable to fine ; and, if the offender at 
the time of such person’s decease was employed by him as 
a clerk or servant, the imprisonment may extend to seven 
years. 

Illustration, 

Z dies in possession ot furniture and money. His servant A, beforo 
the money comes into the possession of any person entitled to such 
possession, dishonestly misappropriates it. A has committed the 
offence defined in this section. 

Commentary. 

This section only applies to movable property. (Reg. v, Girdhar, 
6 Horn. H.C. C.C. 33.) 

A conviction under s. 404 or s. 403 will be valid, although the 
offence really committed was a theft under ss. 378, 380, or 381. (Cr. 
r. C., s. 237.) 


Of Criminal Breach of Trust. 

405. Whoever, being in any manner entrusted with pro¬ 
perty, or with any dominion over property, 
dishonestly misappropriates, or converts to 
his own use, that property, or dishonestly 
uses, or disposes of, that property in violation of any direc¬ 
tion of law prescribing the mode in which such trust is to be 



CRIMINAL BREACH OF TRUST. [Ciap. XVII.| 

discharged, or of any legal contract, express or implied, 
which he has made touching the discharge ol such trust, or 
wilfully suffers any other person so to do, commits criminal 
breach of trust.” 

Ulustraiions. 

(a\ \ beinc executor to the will of a deceased person, dishonestly 
disobeys Kw'which directs him to divide the effec s according to 
the win, and appropriates them to his own use. A has committed 
criminal breach of trust. i. i • 

r/A A is a warehouse-keeper. Z, going on a journey, entrusts his 
fuimtnre to A, under a contract that it should be returned on payment 
of a stipulated sum for warehouse-room. A dishonestly .ells the 
o-oods. A has committed criminal breach ot trust. -rx Thpro 
"" (c) A residing in Calcutta, is agent for Z, residing 
ic ni pxnress or implied contract between A and Z that all siims 
‘ 'f+riri^w 7 to A shall be invested by A according to Zs direction. 
Z reS ^lack of ruS^ to 1, with di/ections to A to invest the same 
in Company’s paper. A dishonestly disobeys the directions, aud 
empb?s the money in his own business. A has committed criminal 

breach of trust. 


Sl 


•Rank of Bengal for Z instead ot buying i^ompany b .-.v, 

dishonestly, has not committed criminal breach of trust. 

M A a revenue officer, is entrusted with public money, and is 
either directed by law, or bound by a contract, express or impl ed, 
wi h tlTooverZent, to pay into a certain treasury all the public 
monev which he bolds. A dishonestly appropriates the money, j 
has committed criminal breach of trust. 

f A a carrier, is entrusted by Z witli property to be carried by 

land or by water. A dishonestly'misappropriates the property. A 

has committed criminal breach of trust. 

For commentary on s. 405, see Part II., ss. 514-517. 

406 Whoever commits criminal breach of trust shall he 

punished with imprisonment ot either de- 
Punishment for | fpr a term which may extend to 

criminal breach of 

407 Whoever, being entrusted with property as a carrier, 

wharfinger, or warehouse-keeper, commits 
Criminal breach criminal breach ot trust in respect ot such 
of (rust by carrier, property, shall be punished with imprison- 
meut of either description for a term which 
may extend to seven years, and shall also be liable to fine. 
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408. Whoever, being a clerk or servant, or employed as a 
clerk or servant, and being in any manner 
Criminal breach entrusted in sucli capacity with property, or 
or servant. .'^ith any dominion over property, commits 

criminal breach of trust in respect of that 
property, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and 
shall also be liable to fine. 

For commentary on s. 408, see Part II., ss. 518-521. 

409. Whoever, being in any manner entrusted with property, 
Criminal breach dominion Over property, in his 


of trust by pub¬ 
lic servant, or by 
banker, merchant, 
or agent. 


capacity of a public servant, or in the way 
of his business as a banker, merchant, factor, 
broker, attorney, or agent, commits criminal 
breach of trust in respect of that property, 
shall be punished with transportation for life, or with im¬ 
prisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Of the Eeceiving of Stolen Property. 

410. Property, the possession whereof has been transferred 

stolen property, ^7 ^^toition, 01 by robbery, and 

property which has been criminally mis¬ 
appropriated, or in respect of which criminal breach of trust 
has been committed, is designated as '‘stolen property,” 
whether the transfer has been made, or the misappropriation 
or breach of trust has been committed, within or without 
-British India. (Act VIII. of 1882, s. 9.) But if such pro¬ 
perty subsequently comes into the possession of a person 
legally entitled to the possession thereof, it then ceases to 
be stolen property. 

For commentary on ss. 410 and 411, sco Part II., ss. 522-529. 

411. Whoever dishonestly receives, or retains, any stolen 

property, knowing, or having reason to 

Dishouestly re- beliovo, the Same to be stolen property, 
P^rtyl^ shall be punished with imprisonment of 

either description for a term which may 
extend to three yeans or with fine, or with both. 
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412. Whoever dishonestly receives, or retains, any stolen 

Dishonestly re- P^'operty, the posscssion whereof he knows, 
ceiving property Or has reason to believe, to have been trans- 
stoien in the com- ferred by the commission of dacoity, or 
coiTy!^ ^ dishonestly receives from a person whom 
he knows, or has reason to believe, to belong, 
or to have belonged, to a gang of dacoits, property which 
he knows, or has reason to believe, to have been stolen, 
shall be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend to ten 
years, and shall also be liable to fine. 

For commentary on s. 412, see Part IL, s. 530. 

A commuted sentence of transportation under this section and s. 59 
(ante, p. 17) Ctinnot exceed ten years. (Reg. v. !Mohanundo, 5 Sutli. 
Gr. 16.) 


413. Whoever habitually receives, or deals in, property 
Habitually deal- which lie kuows, or has reason to believe, 
ing ill stolen pro- to be Stolen property, shall be punished 
with transportation lor life, or with im¬ 
prisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


For commentary on s. 413, see Part IL, s. 531. 


414. Whoever voluntarily assists in concealing or dis- 
Assisting in COD- Po^ing of, Or making away with, property 
cealment of stolen whicli he kuows, 01 ’ has reason to believe, 
property. to be Stolen property, shall be punished 

with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

For commentary on s. 414, see Part 11., s. 532. 


Of Cheating. 

415. Whoever, by deceiving any person, fraudulently or 
dishonestly induces the person so deceived 
to deliver any property to any person, or to 
consent that any person shall retain any property, or inten¬ 
tionally induces the person so deceived to do or omit to do 
anything which he would not do or omit if he were not so 
deceived, and which act or omission causes, or is likely to 
cause, damage or harm to that person in body, mind, repu¬ 
tation, or property, said to cheat.'' 
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Exijlanation .— A dishonest concealment of facts is a 
deception within the meaning of this section. 


Sl 


lUiist rat ions, 

(a) A, by falsely pretending to be in the Civil Service, intentionally 
deceives Z, and thus dishonestly induces Z to let him have on credit 
goods for which ho does not mean to pay. A cheats. 

(b) A, by putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this was made by a certain celebrated 
manufacturer, and thus dishonestly induces Z to buy and pay for the 
article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
and thereby dishonestly induces Z to buy and pay for the article. A 
cheats. 

(d) A, by tendering in payment for an article a bill on a house with 
which A keeps no money, and by which A expects that the bill will 
be dishonoured, intentionally deceives Z, and thereby dishonestly in¬ 
duces Z to deliver the article, intending not to pay for it. A cheats. 

(e) A, by pledging as diamonds articles which he knows are not 
diamonds, intentionally deceives Z, and thereby dishonestly induces 
Z to lend money. A cheats. 

(/) A intentionally deceives Z into a belief that A means to repay 
any money that Z may lend to him, and thereby dishonestly induces 
Z to lend him money, A not intending to repay it. A cheats. 

(ff) A intentionally deceives Z into a belief that A means to deliver 
to Z a certain quantity of indigo-plant which he does not intend to 
deliver, and thereby dishonestly induces Z to advance money upon 
the faith of such delivery. A cheats ; but if A, at the time of obtain¬ 
ing the money, intends to deliver the indigo-plant, and afterwards 
breaks his contract and does not deliver it, he does not cheat, but is 
liable only to a civil action for breach of contract. 

(/O A intentionally deceives Z into the belief that A has performed 
A’s part of a contract made with Z, which hejias not performed, and 
thereby dishonestly induces Z to pay money. "A cheats. 

(0 A sells and conveys an estate to B. A knowing that in conse¬ 
quence of such sale he has no right to the property, sells or mortgages 
the same to Z without disclosing the fact of the previous sale and 
conveyance to B, and receives the purchase or morgage-money from 
Z. A cheats. 

For commentary on s. 415, see Part II., ss. 533-550. 

416. A person is said to cheat by personation” if he 
cheats by pretending to be some other 
person, or by Ivnowingly substituting one 
person for another, or representing that he 
or any other person is a person otlier than he or such other 
person really is. 
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Explanation ,—The offence is committed whether the 
individual personated is a real or imaginary person. 


Illustrations, 

(a) A cheats by pretending to be a certain rich banker of the same 
name. A cheats by personation. 

(h) A cheats by pretending to be B, a person wlio is deceased. A 
cheats by personation. 

For commentary on s. 416, see Part II., ss. 546, 549. 


417. Whoever cheats shall be punished with imprison¬ 
ment of either description for a term which 
Punishment for extend to one year, or with fine, of 

with both. 


cheating, 


418. Whoever cheats, with the knowledge that he is 
likely thereby to cause wrongful loss to a 
person whose interest in the transaction to 
which the cheating relates he was bound, 
either by law, or by a legal contract, to 
protect, shall be punished with imprison¬ 
ment of either description for a term which 
may extend to three years, or with fine. 


Commentary. 

Til is section w^ould apply to cases of cheating by a guardian, trustee, 
solicitor, or agent, by the manager of a Hindu family, or the Kamaven 
of a Tarwad in Malabar, or by the directors or managers of a bank in 
fraud of the shareholders. (Keg. v. Moss, 16 All. 88.) 

419. Whoever cheats by personation sliall be punished 
Punishment for with imprisonment of either description 

cheating by per- for a term which may extend to three 
sonation. years, or with fine, or with both. 

420. Whoever cheats and thereby dishonestly induces 
Cheating and persou deceived to deliver any pwperty 

dishonestly indue- to any person, or to make, alter, or destroy 
ing a delivery of whole or any part of a valuable security, 
property. thing wliicli is signed or sealed, and 

which is capable of being converted into a valuable security, 
shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also 
be liable to fine. 


Cheating with 
knowledge that 
wrongful loss may 
be thereby caused 
to a person whose 
interest the of¬ 
fender is bound to 
protect. 

or with both. 



Of Fraudulent Deeds and Dispositions of Property. 


421. WlioeYer dishonestly or fraudulently removes, con- 
Dishonest or ceals, OP delivers to any person, or transfers 
fraudulent re- or causes to be transferred to any person, 
menf of''pro“peTty adequate consideration, any pro- 

to prevent dis- porty, intenclinp^ thereby to prevent, or 
tribiition among knowing it to be likely that he will thereby 
creditors. prevent, the distribution of that property 

according to law among his creditors or the creditors of any 
other person, shall be punished with imprisonment of either 
description for a term which may extend to two years, or 
with fine, or with both. 

For commentary on this section, see Part II., ss. 347-351. 


422. Whoever dishonestly or fraudulently prevents any 
debt or demand due to himself or to any 
other person, from being made available 
according to law for payment of his debts 
or the debts of such other person, shall be 
punished with imprisonment of either de¬ 
scription for a terra which may extend to 
two years, or with fine, or with both. 


Dishonestly or 
fraudulently pre¬ 
venting from being 
made available for 
his creditors a debt 
or demand due to 
the offender. 


For commentary on ss. 422, 423, and 424, see Part II., s. 352. 


423. Whoever dishonestly or fraudulently signs, executes, 
or becomes a party to, any deed or instru¬ 
ment wliich purports to transfer, or subject 
to any charge, any property, or any interest 
therein, and which contains any false state¬ 
ment relating to the consideration for such 
transfer of charge, or relating to the person 
or persons for whose use or benefit it is really intended to 
operate, shall be punished with imprisonment of either 
description for a term which may extend to two years, or 
with fine, or with both. 


Dishonest or 
fraudulent execu¬ 
tion of deed of 
transfer contain¬ 
ing a false state¬ 
ment of considera¬ 
tion. 


424. Whoever dishonestly or fraudently conceals, or 
Dishonest or removes, any property of himself or any 
fraudulent re- Other person, or dishonestly or fraudulently 
movai of conceal- assists ill the concealment, or removal,, 
mont of property, thereof, or dishonestly releases any demand 
or claim to which he is entitled, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 
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Of Mischief. 


425. Whoever, with intent to cause, or knowing that he 
is likely to cause, wrongful loss or damage 
Mischief. the public or to any person, causes the 

destruction of any property, or any such change in any 
property, or in the situation thereof, as destroys or dimi¬ 
nishes its value or utility, or affects it injuriously, commits 
mischief.” 

Explanation 1.—It is not essential to the offence of mis¬ 
chief that the offender should intend to cause loss or damage 
to the owner of the property injured or destroyed. It is 
suflScient if he intends to cause, or knows that he is likely 
to cause, wrongful loss or damage to any person by injuring 
any property, whether it belongs to that person or not. 

Explanation 2.— Mischief may be committed by an act 
affecting property belonging to the person who commits 
the act, or to that person and others jointly. 


Illustrations. 

(a) A voluntarily burns a valuable security belonging to Z, intend¬ 
ing to cause wrongful loss to Z. A has committed mischief. 

(h) A introduces water into an ice-house belonging to Z, and thus 
caisis the ice to melt, intending wrongful loss to Z. A has committed 

mischief. ^ . x r/ -xi 

(c) A voluntarily throws into a river a ring belonging to Z, witb 
the Ltention of thereby causing wrongful loss to Z. A has committed 

mischief. . 

(d) A knowing that his effects are about to be taken m execution 
in-order to satisfy a debt due from him to Z, destroys those effects, 
with the intention of thereby causing damage to Z. A has committed 

mischief. , , 

(e) A, having insured a shiy, voluntarily causes the same to be cart 
away, with the intention of causing damage to the underwiiteis. A 
has committed mischief, 

(n A causes a ship to bo cast away, intending thereliy to ^use 
danfage t^Zvidm has^ent money on bottomry on the ship. A has 
committed mischief* , . 

ra^ A having ioint property 'with Z in a horse, shoots the horse_, 
in^lfng Shy to c^Lu^e wWul loss to Z. A has committed 

mischief. rw • x 

fAi A causes cattle to enter upon a field belonging to Z, intending 
totuse, and knowing that he is likely to cause, damage to As crop. 
A lias committed mischief. 

For commentary on s. 425, see Part II*? s... ool 5 j1. 





!C8. 42E-429,] MISCHIEF TO AXIMALS. igj 

426. Whoever commits mischief shall be punished with 
± imprisonment of either description for a 
t'liicf. term which may extend to three months or 

with line, or with both. ' ’ 

Commentary. 

th^vffof the theft and killing of two sheep under 

Of the Madras Wero^^g^ Ma“.r'"“- 

nnderthal sSo*^ ‘“d tried 

different. (Be Ma”lnraU2 jurisdiction is 

427. Whoever commits mischief, and thereby causes 
Committing mis- cr damage# to the amount of fifty 

• ■ rupees or upwards, shall be punished with 

imprisonment of either description for a 
term which may extend to two years, oi 
with fine, or with both. 


§L 


chief and thereby 
causing damage to 
the amount of 50 
rupees. 


Commentary. 

Cr'^p! 0.x fw of Magistrates over this offence, 

428. Whoever commits miscliief by killing, poisoning 

, Mischiefb^kiii. manning, or rendering useless any animal 
•n? or maiming or animals of the value of ten runees or 

inav pxtP 7 ,rl fr, eitlier description for a term which 

May extend to two years, or with fine, or with both. 

429. Whoever commits mischief by killing, poisoning, 

, Mischief by kill- ^^Muliig, 01 ’ rendering useless, any elephan\ 

or maiming camel, horse, mule, buflalo, bull, COW, or ox, 

animal ^ of^^ the th© Value thereof, or any 

value of 50 rupees, animal of the value of fifty rupees or 

luent nf £.i(-i J^P^rds, shall be punished with imprisou- 
ent ot either description for a term which may extend to 
years, or with fine, or with both. ^ 

Commentary. 

+oJ^ in Madras that a calf does not como wui; ti 

terms “bun, cow, or ox,” and therefore, if not wS ^u® 
destruction must be dealt with under s. 425 or s. 428 , according to 


MISCHIEF TO REALTY. 


iST 

[Chap. 
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decision ; Hiey said K see t 

more valuable ot the aomeirtiu it soccified the section would 

430 Whoever commits mischief by doing any act 

causes, orwhich he knows to be likely to 
Mischief by m- ^ diminution of the suiDply of ^^ater 

iS.".'f ^ for agricultural purposes, or tor food or 
dvrongfuiiy divert- drink for human beings, or foi animals 
ing water. which are property, or for cleanliness, or 

for carrying on any manufacture, shall be punished wit 
ImprZmeut of eitler desoripli.u for a term uh.oh may 
extend to five years,rOr with fine, or with both. 

431. Whoever commits mischief by doing any act which 

renders, or which he knows to be likelj to 
Mischief by m- bridge, navigable 

ioad, bridg^e" or river OF navigable cliannel, natural or aiti- 
river. ficial, impassablc or less safe for travelling 

or conveying property, shall be punished with imprisonment 
of either descripLn for a term which may extend to five 
years, or with fine, or with both. 

432. Whoever commits mischief by doing any act which 
causes, or which he knows to lie likely to 
cause, an inundation or an obstruction to 
any public drainage attended with injury 
or damage, shall he punished with im¬ 
prisonment of either description for a term 
which may extend to five years, or with 

Sne, or with both. 

433. Whoever commits mischief by destroying, or mov- 
iff k- f hv de lug, any lighthouse or other light used as a 

thing placed as a guide for navigators or by 
any act whicli renders any such lighthouse, 
sea-mark, buoy, or other such thing as afore-. 

"b . said less useful as a guide for navigators, 

shall be punished with imprisonment of either description 
for a term which may extend to seven years, or with fine, or 
ivith both. 


Mischief by 
causing inunda¬ 
tion or obstniction 
to public drain¬ 
age attended with 
damage. 


stroying or mov¬ 
ing/ or rendering 
less useful a light¬ 
house or sea-mark, 
or by exhibiting 
false lights. 
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434. Whoever commits mischief by destroying or mov- 
, ine: any landmark fixed by the authority 

5.,sch.of by de- 

renders such landmark less useful as such, 
shall be punished with imprisonment of 
either description for a term which may 
extend to one year, or with fine, or with both. 


stroying or mov¬ 
ing, etc., a Land¬ 
mark fixed by 
(i)ublic authority. 


435. Whoever commits mischief by fire or any explosive 
substance, intending to cause, or knowing it 
to be likely that he will tkereby cause, 
Stance with intent damage to any property to the amount of 
to cause damage one hundred rupees or upwards, or (where 
property is agricultural produce) ten 
rupees or upwards (Act VIII. of 1882 , s. 
10), shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to seven years, and shall 
also be liable to fine. 


436. Wlioever commits mischief by fire or any explosive 
1 c, , ^. substance, intending to cause, or knowing it 

or "explosive‘\ub- likely that he will thereby cause, the 

otancc with intent destruction -of any building which is ordi- 
to^destroy a house, warily used as a place of worship, or as a 
human dwelling, or as a place for the 
custody of property, shall be punished with transportation 
for life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable 
to fine. 

437. Whoever commits mischief to any decked vessel, 

or any vessel of a burden of twenty tons or 
Mischief vyjth intending to destroy or render im- 

or make unsafe a Sale, 01* knowiug It to be likely tiiat lie Will 
decked vessel or a thereby destroy or render unsafe, that 
vessel, shall be punished with imprison¬ 
ment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

438. Whoever commits or attempts to commit, by fire or 

Punishment for explosivc substance, such mischief as is 

the mischief de- described in the last preceding section, 
scribed in the last shall-be puuished with transportation for 

mitted by fire or imprisonment of either descrip- 

any explosive sub- tion for a term which may extend to ten 
years, and shall also be liable to fine. 
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Punishment 
for intentionally 
running vessels 
aground or ashore 
•with intent to 
commit theft, etc. 


t - "o- 

asliore, intending to commit theft of any 
property contained therein, or to dishonestly 
misappropriate any such property, or with 
intent that such theft or misappropriation 
of property may be committed, shall be 
punished with imprisonment of either de¬ 
scription for a term which may extend to ten years, and 
shall also be liable to fine. 

440. AVhoever commits mischief, having made jirepara- 
tion for causing to any person death, or 
miuififLr 7e- "I'ongful restraint, or fear of death, 

paration made for 01* ot llUl’t, 01’ of Wl’Onglul restraint, Shall 06 
causing death or punished witli imprisonment of either de- 
scription for a term which may extend to* 
five years, and shall ah^o be liable to fine. 


Of Crdiixal Trespass. 

441. Whoever enters into or upon property in the 

possession of another, with intent to commit? 
Criminal trespa.ss. offence (seo s. AO, ante, p. 13), or to 

intimidate, insult, or annoy any person in possession of such 
property; or having lawfully entered into or upon such 
property, unlawfully remains there with intent thereby to 
intimidate, insult, or annoy any such person, or with in¬ 
tent to commit an offence, is said to commit “criminal, 
trespass.” 

For commentary on s. 441, see Part II., ss. 555-5()4. 

442. Whoever commits criminal trespass, by entering 

into, or remaining in, any building, tent, or 
House-trespass, a human dwelling,' or any 

building used as a place for worship, or as a place for the- 
custody of property, is said to commit “ house-trespass.” 

For commentary on this section, see Part II., 5G5-5G8. 

Exi^lanaiion. —The introduction of any part of the 
criminal tresjiasser’s body in entering suflScient to con¬ 
stitute “ house-trespass.” 

443. Whoever commits house-trespass, having taken 

, ,. , precautions to conceal such house-trespass- 

trespass. some person who has a right to ex¬ 

clude, or eject, the trespasser from the- 
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..juilding, tent, or vessel which is the subject of the trespass, 
is said to commit “ lurhing house-trespass. 

444. WhoeYer commits lurking house-trespass after 
Lurkins house- sunset and before sunrise, is said to^ com- 
trespass by night. iD.it ** lurlving h.ous6"tr6spa,ss by niglit. 


445. A person is said to commit housebreaking ” who 
commits house-trespass, if he effects^ his 

Housebreaking, entrance iuto the house, or any part of it, in 
any of the six ways hereinafter described j or if, being in 
the house or any part of it for the purpose of committing an 
offence (see s. 40), or having committed an offence therein, 
he quits the house or any part of it in any of such six ways, 
that is to say ;— 

First—li he enters, or quits, through a passage made by 
himself, or by any abettor of the house-trespass, in order to 
the committing of the house-trespass. 

Secondh/,—li he enters, or quits, through any passage 
not intended by any person, other than himself or an 
abettor of the offence, for human entrance; or through any 
passage to which he has obtained access by scaling, or 
climbing over, any wall or building. 


Commentary. 

Therefore, a conviction was sustained when the prisoner was caught 
inside the prosecutor’s house at night, and the evidence showed that 
he could only have effected an entrance by scaling a wall. Cheg* 
•Eiiidad Ally, 2 Suth. Cr. 65.) 

Thirdly.—li he enters, or quits, through any passage 
which he, or any abettor of the house-trespass, has opened, 
in order to the committing of the house-trespass, by any 
means by which that passage was not intended by the occu¬ 
pier of the house to be opened. 

Fourthly.—li he enters, or quits, by opening any lock m 
order to the committing of the house-trespass, or in order to 
the quitting of the house alter a house-trespass. 


Commentary. 

Even if a narty has got admission into a house through an open 
do™ will still A housebreaking should he afterwards breaker 
unlock, any inner door for the purpose of entering any other r^m. 
But the mere breaking open of a box, or chest, would not constitute 
tlds o&nccTa St r. 0. 488). though it would be puuishable under 
s. 461. 
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Fiftlilij.—li he effects his entrance, or departure, by using 
criminal force, or committing an assault, or by threatening 
any person with assault. 

Sixthly.—li he enters, or quits, by any passage wliich he 
knows to have been fastened against such entrance oi de- 
partiu-e, and to have been unfastened by himself, or by an 
abettor of the house-trespass. 


Explanation .—Any out-house or building occupied with a 
house, and between which and such house there is an im¬ 
mediate internal communication, is part of the hou.se within 
the meaning of this section. 


For remarks on this Explanation, see Fart II., s. oG9. 


Illustrations, 

(a) A commits liousc-trespass by making a hole through the wall of 
Z^s house aud putting his hand through the aperture. This is house¬ 
breaking. 

(b) A commits house-trespass by creeping into a ship at a porthole 
between decks. This is housebreaking. 

(c) A commits house-trespass by entering Z’s house through a 
window. This is housebreaking. 

(d) A commits house-tresspass by entering Z’s house through the 
door, having opened a door which was fastened. This is house¬ 
breaking. 

(e) A commits house-trespass by entering Z’s house through the 
door, having lifted a latch by putting a wire through a hole in the 
door. This is housebreaking. 

(/) A finds the key of Z’s house-door which Z had lost, aud commits 
house-trespass by entering Z’s house, having opened the door with 
that key. This is housebreaking. 

(a') Z is standing in his doorway. A forces a passage by knocking Z 
down, and commits house-tre.spass by entering tho house. This is 
housebreaking. 

(h) Z tho doorkeeper of Y, is standing in Y’s doorway. A commits 
house-trespass by entering the house, having deterred Z from opposing 
him by threatening to beat him. This is housebreaking. 

446. Whoever commits housebreaking after sunset and 

Houfsebreaking before suiirise, is said to commit “ house- 

1, y night. ° breaking by night.'’ 

447. Whoever commits criminal trespass shall be pun¬ 

ished with imprisonment of either descrip- 
ciimluai ucspa.J.‘ *‘0*1 » term which may extend to three 

months, or with fine, which may extend to 
five hnndrod rupees, or with both. 
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448. Whoever commits house-trespass shall be punished 
with imprisonment of either description for 

jor .*•» -— 

liouse-trespass 


J. •«* -- j. 

Punishment for ^ which may extend to one year, or 


with fine, which may extend to one thousand 
rupees, or with both. 


Commentary. 


A sentence for being a member of an unlawful .assembly under s. 144 
renders unnecessary a separate sentence under this section. (.Keg. 
V, Suroop, 3 Sixth. Cr. 54.) 


449. Whoever commits honse-trespass in order , to the 
comniittin.ir of any oftence punishable with 
death, shall be punished with transporta¬ 
tion for life, or with rigorous imprisonment 
for a term not exceeding ten years, and 
shall also be liable to fine. 


Houst» - trespass 
in order to the 
commission of an 
oil'ence punishahle 
with death. 


Commentary. 


A charge under ss. 449, 4.50, or 451, must allege and prove an intent 
to commit an offence punishable in the degrees mentioned fbeitin. 
Othenvisc nothing but the offence of house-trespass remains, (beg. 
V. Meliar Dowalia, 16 Snth. Cr. 63.) 


450. Whoever commits house-trespass in order to the 
House-irespass Committing of any oflence pun.shable with 
transportation for life, shall be punished 
with imprisonment of either description 
for a term not e.Kceeding ten years, and 
shall also be liable to fine. 


in order to the 
commission of an 
olVencG punishable 
with transporta¬ 
tion for life. 


451. Wlioevcr commits house-trespass m oi;der to the 
committing of auY otfeuco punishable \vitli 
House -tiosi).Ys iiHprisonraent, shall be punished with im- 

of oi‘^0' io'Orii.tion tor .. term 
offence punishable whicli mav cxteiid to two ycais, Huu. sua 
with imprison- liable to fine ; and if the offence in- 

tended to be committed is thelt, the term ol 
the iniprisoniiient may be extended to seven yeai». 


452. Whoever commits house-trespass, having made pre- 
naration for causing hurt to any person, or 
«ftfr““rreiaXn lor assaulting any person,, or for wrongfully 
made for causing vestiainins any pci>on, or lor putting any^ 
hurt to any person. T>erson iu" IVar of hurt, or of assault, or of 
wrongful restraint, shall be punished with imprisonment of 
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eitlier description for a term which may extend to seven 
years, and shall also be liable to fine. 


Commentary. 


A person who, with a forged warrant of arrest, goes into a house 
and takes away one of the inmates thence against his will under the 
authority of his warrant, has put that inmate in fear of wrongful 
restraint. (Reg. v. Nund Mohun, 12 Suth. Cr. 33.) 


453. Whoever commits lurking house-trespass, ^ or 
. , - housebreaking, shall he punished with im- 

lurUng'^house- prisoument of either description for a term 
trespass or house- which maj^ extend to two years, and shall 

breaking. 


454. Whoever commits lurking house-trespass or house- 
Lurking house- breaking in order to the committing of any 

trespass or house- offence puuishable with imprisonment, shall 
breaking in order punished with imprisonment of either 

If nn'oSc“?m- description for a term which “^7 ^ 

ishabie with im- three years, and shall also be liable to pne ; 
prisonment. jf offence intended to be committed 

is theft, the term of the imprisonment may be extended to 
ten years. 

455. Whoever commits lurking house-trespass, or house¬ 

breaking, having made preparation for caus- 
Lurking house- hurt to any person, or for assaulting any 
f,rXugal'te.-prc: person, or for wrongfully restraining any 
paration made for pei’son, OF foi’ putting any pci’son lu leur ot 
causing hurt to assault, or of wrongful restraint, 

any person. punished with imprisonment of 

either description for a term which may extend to ten 
vears, and shall also be liable to fine. 


456. Whoever commits lurking house-trespass by night, 
. or housebreaking by night, shall be pun- 
lurTing^house- islicd with imprisonment of either descrip- 
trespass or house- tion for a term which may extend to three 
breaking by night, jj^^ble tO fine. 


Commentary. 

One single aggravated ofieuco inust not be split up into separate 
minor offenc^, c.r/. lurking house-trespass in order to commit theft 
under s. 457 into lurking house-trespass under s. 456, and theft under 
s. 380. (Reg. V. Ramchurn. B.IJi. Sup. Yol. 488; S.C. G Suth. Cr. 39; 
F.B. acc.; Empress v. Ajudbia, 2 All. 644.) 
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Nor is it necessary in a charge under s. 456 to allege specifically 
that the offender had any of the intentions wliich enter into the 
definition of criminal trespass by s. 441. If the charge is made 
under s. 457, the intention must be alleged. (Balmakand Earn 
'V, Ghunsam Eara, 22 Cal. 391.) 

457. Whoever commits lurking house-trespass by night, 
or housebreaking by night, in order to 
the committing of any offence punishable 
with imprisonment, shall be punished with 
imprisonment of either description for a 
term which may extend to five years, and 
shall also be liable to fine; and if the offence 
intended to be committed is theft, the term 

of the imprisonment may be extended to fourteen years. 

458. Whoever commits lurking house-trespass by night, 
or housebreaking by night, having made 
preparation for causing hurt to any person, 
or for assaulting any person, or for wrong¬ 
fully restraining any person, or for putting 
any person in fear of hurt, or of assault, or 
of wrongful restraint, shall be punished 

Avith imprisonment of either description for a term Avhich 
may extend to fourteen years, and shall also be liable to 
fine. 

459. AVhoever, whilst committing lurking house-trespass 


Lurking house- 
trespass or liouse- 
breaking by night, 
in order to the' 
commission of an 
ofleuce punishable 
w i t h imprison¬ 
ment. 


Lurking house- 
trespass or house¬ 
breaking by' night, 
ufter preparation 
•made for causing 
• hurt to any person. 


Grievous hurt 
caused whilst com¬ 
mitting larking 
house-trespass or 
house-breaking. 


or housebreaking, 


causes grievous 


hurt to 


any person, or attempts to cause death or 
grievous hurt to any person, shall be 
punished with transportation for life, or 
imprisonment of either description ior a 
term which may extend to ten years, and shall also be liable 
to fine. 

460. If, at the time of the committing of lurking house- 
trespass by night, or housebreaking by 
night, any person guilty of such offence 
shall voluntarily cause, or attempt to cause, 
death or grievous hurt to any person, every 
person jointly concerned in committing such 
lurking house-trespass by night, or house¬ 
breaking by night, shall be punished with 
transportation for life, or with imprisonment 
of either description for a term which may extend to ten 
'years, and shall also be liable to fine. 

For cominentavy on ss. 15b-460, see I art II., s. 5G9'. 


All persons 
jointly concerned 
ill housebreaking, 
•etc., to be punish¬ 
able for death 
or grievous hurt 
■caused by oue of 
their number. 
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461. Whoever dishone.stly, or with intent to commit 
mischief, breaks open, or unfastens, any 
Dishonestly closed receptacle which contains, or which 
cteef ^receptaci-e he believes_ to Contain, property, shall be 
containing or sup- punishcd witll illiprisoilllieilt ot GltllGr U.6- 

posed to contain gcription foi’ a term which may extend to 
property. years, or with fine, or with both. 


462. Whoever, being entrusted with any closed receptacle 
which contains, or which he believes to 
Punrsiimout foi property, without having authority 

to open the same, dishonestly, or with intent 
to commit mischief, breaks open, or un¬ 
fastens, that receptacle, shall be punished 
wdth imprisonment of either description for a term which 
may extend to three years, or with line, or with both. 


same oifence when 
committed by per¬ 
son entrusted with 
custody. 


CHAPTEE XVIII. 

OF OFFENCES UELATING TO I)OCU3IENTS AND TO TRADE OR; 
PROPERTY-MARKS. 

For corniucntaiy on this cljap>tcr, seo Part II., Chap. XII., and 
special references to the following sections. 

463. Whoeyek makes any false (locumont, or part of a 
clocumeut, with intent to cause damage, or 
Forgery. injury, to the public or to any person, or to 

support any claim or title, or to cause any person .to part 
with property, or to enter into any express pr implied 
contract, or with intent lo commit fraud or that fraud may 
be committed, commits forgery. 

For commentary on ss. 463, 464, sec Part II., ss. 676-.587. 

Making a false 464. A pcrsou is Said to make a false 

document. doCUmCUt— 

First —Wlio dishonestly, or fraudulently, makes, signs,, 
seals, or executes a document, or part of a document, or 
makes any mark denoting the execution of a document, 
with the intention ot causing it to be believed that such 
document or part of a document was made, signed, sealed. 
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or executed by, or by the authority of, a person, by whom, 
or by whose authority, he knows that it was not made, 
signed, sealed, or executed, or at a time at which he knows 
that it was not made, signed, sealed, or executed ; or, 

Secondly. —Who, without lawful authority, dishonestly, or 
fraudulently, by cancellation or otherwise, alters a document 
in any material part thereof, after it has been made or 
executed either by himself or by any other person, whether 
such person be living or dead at the time of such altera¬ 
tion ; or. 

Thirdly .—Who dishonestly, or fraudulently, causes any 
person to sign, seal, execute,"or alter, a document, knowing 
that such person, by reason of nnsoundness of mind or 
intoxication cannot, or that by reason of deception practised 
upon him, he does not, know the contents of the documenty 
or the nature of the alteration. 


Illuslrutioua, 


(a) A lias a letter of credit upon B for lUipccs 10.000, written by 
A, in order to defraud B, adds a cypher to tlic 10,000, and makes the 
sum 100,000, intending that it may bo believed by B that Z so wrote 
the letter. A has committed forgery. 

(h) A, without Z*s authority, affixes Z s seal to a document purport¬ 
ing to l>e a conveyance of an estate from Z to A, with the intention of 
selling the estate to B, and thereby of obtaining from B the purchase- 
money. A has committed forgery. 

(c) A picks up a cheque on a Banker signed by B, payable to 
bearer, but without any sum having been inserted in the cheque. A 
fraudulently tills up tlie cheque by inserting the sum ot ten thousand 
nipees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on a Banker, signed by Af 
without inserting the sum j.)ayable, and authorizes B to till np the 
cheque by inserting a sum not exceeding ten thousand rupees for 
the purpose of making certain payments. B fraudulently fills up the 
cheque by inserting the sum of twenty tliousand rutxBOs. B commits 
forgery. 

(c) A draws a Bill of Exchange on liimself in the iiarao of B without 
B’s authority, intending to discount it as a genuine bill with a Banker, 
and intending to take up the bill on its ’naturity. Here, as A draws 
the bill with intent to deceive the Banker by leading him to suppo.so 
that he had the security of B and thereby to discount the bill, A is 
guilty of forgery. 

(/) Z’s will contains these words I direct that all my remaining 
proi)erty bo equally divided between A, B, and C-.” A dishonestly 
scratches out B's name, intending that at may be believed that the 
wliolo was left to himself ami C. A lias committed forgery. 
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(ff) A endorses a Goverument Promissory Note and makes it pay¬ 
able to Z or bis order, by writinp; on the bill the words “Pay to Z or 
his order,” and signing the endorsement. B dishonestly erases the 
words “Pay to Z or his order,” and thereby converts the special 
•endorsement into a blank endorsement. B commits forgery. 

(7i) A sells and conveys an estate to Z. A afterwards, in order to 
•<lefrand Z of his estate, executes a conveyance of the same estate to B, 
dated six months earlier than the date of the conveyance to Z, intend¬ 
ing it to be believed that he had conveyed the estate to B before he 
•conveyed it to Z. A has committed forgery. 

(0 Z dictates his will to /i. A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that he 
has prepared the will according to his instructions, induces Z to sign 
the will. A has committed forgery. 

(j) A writes a letter and signs it with B's name witlio]it B’s 
authority, certifying that A is a man of good character and in dis¬ 
tressed circumstances ffom unforeseen misfortune, intending by means 
of such letter to obtain alms from Z and other persons. Here, as A 
made a false document in order to induce Z to part with property, A 
lias committed forgery. 

(k) 2 \., without B’s authority, writes a letter and signs it in B s 
name, certifying to A’s character, intending thereby to obtain employ- 
rraent under Z. A has committed forgery, inasmuch as he intended to 
deceive Z by the forged certificate, and thereby to induce Z to enter 
into an expressed or imjilied contract for service. 

Explanation 1.—A man’s signature of his own name may 
nmount to forgery. 




(а) A signs his own name to a Bill of Exchange, intending that it 
may bo believed that the bill was drawn by another person of the same 
name. A lias committed forgery. 

(б) A writes the word “ accepted ” on a piece of paper and signs it 
with Z’s name, in order that B may afterwards write on the paper a 
Bill of Exchange drawn by B upon Z, and negotiate the bill as though 
it had l>een accepted by Z. A is guilty of forgery; and if B knowing 
the fact draws the bill upon the paper pursuant to A’s intention, B is 
also guilty of forgery. 

(c) A picks up a Bill of Exchange payable to the order of a different 
j)erson of the same name. A endorses the bill in his o^vn name, 
intending to cause it to be believed that it was endorsed by the jierson 
to whose order it was payable; here iV has committed forgery. 

(d) A purchases an estate sold under execution of a decree against 
B. B, after the seizure of the estate, in collusion with Z, executes a 
lease of the estate to Z at a nominal rent and for a long period, and 
dates tlie lease six months prior to the seizure, with intent to defraud 
A, and to cause it to be believed that the lease was granted liefore the 
seizure. B, though he executes the lease in his own name, commits 
forgery by antedating it. 
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(e) A, a trader, iu anticipation of insolvency, lodges effects with B 
for A’s benelit and with intent to defraud his creditors, and in order 
to give a colour to the transaction w’lites a Promissory Note binding 
himself to pay to B a sum for value received, and antedates the note, 
intending that it may be believed to have been made before A w’j^ on 
the point of insolvency. A has committed forgery under the first head 
•of the definition. 

Explanation 2.—The making of a false document in the 
name of a fictitious person, intending it to be believed that 
the document was made by a real person, or in the name of 
a deceased person, intending it to be believed that the 
•document was made by the person in his lifetime, may 
amount to forgery. 

Illustration. 

A draws a Bill of Exchange upon a fictitious person, and fraudu¬ 
lently accepts the bill in the name of such fictitious j)erson with intent 
to negotiate it. A commits forgery. 

465. Whoever commits forgery shall be punished with 

imprisonment of either description for a 
term which may extend to two years, or 
with fine, or with both. 

466. Whoever forges a document, purporting to be a 

record or proceeding of or in a Court of 
cordXV\!!)urt of Justice, or a Register of Birth, Baptism, 
Justice, or of a Marriage, or Burial, or a Register kept by 
a public servant as such, or a certificate or 
document purporting to be made by a 
public servant in his official capacity, or an authority to 
institute or defend a suit, or to take any proceedings 
therein, or to confess judgment, or a power-of-attorney, shall 
be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

Commentary. 

The illegibility of the seal and signature on a forged document 
purporting to be made by a public servant iu bis official capacity, will 
not render a conviction under this section, or s. 471 void. (Beg. 
V. Prosunno, 5 Suth. Cr. 96.) 

467. Whoever forges a document which purports to be a 

valuable security, or a will, or an authority 
•VAhTbr' adopt a son, or which purports to give 

authority to any person to make or transfer 
any valuable security, or to receive the 
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principal, interest, or dividends thereon, or to receive or 
deliver any money, movable property, or valuable security, 
or any document purporting to be an acquittance or receipt 
acknowledging the payment of money, or an acquittance or 
receipt for the delivery of any movable property or valuable 
security, shall be punished with transportation for life, or 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 


Commentary, 

The concoction of a document which upon its face appears to be a 
niero copy, and which if a genuine copy would not authorize the 
delivery of money or the doing* of any other act referred to in this 
section, is not chargeable as an offence under s. 467. (Reg. v. Naro, 5 
Bom. H.O. CO. 56.) Of coiir.se, if the document purported to bear 
the signature of any public officer, authenticating it as a true copy, 
the forgery of his signature might be an offence under s. 465. A 
fraudulent alteration of a Collectorate challan is within this section. 
(Reg. v. Ilarish Chunder, Suth. Sp.- Cr. 22.) 

468. Whoever commits forgery, intending that the docu* 

ment forged shall be used for the purpose 
purpofe''o/cheaN of_ cheating, Shall be punished with im- 
ing. prisonment of either description for a term 

which may extend to seven years, and shall 
also be liable to fine. 

469. Whoever commits forgery, intending that tlie docu¬ 

ment forged shall harm the reputation of 
mr^o^eany party, 01 * knowing that it is likely to 
reputaUoii purposc, shall be punishecl 

of any person. with imprisonment of either description for 
a term which may extend to three yearsy 
and shall also be liable to fine. 


Commentary. 

Thus, a person who forged a draft petition, with the intentiou of 
using it as evidence, and which contained false statements calculated 
to injure the reputatiou of a ]»eison, was held guilty of an offence 
under tins section. (Reg, z*. Shifait, 2 B.L.R.. A. Cr. 12; S.C. 10 Snth. 
Cr. 61.) 

A forged docu- ^ docuDient made wholly or in 

inert. part by forgery is designated “a forged 

document.” 
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471. Whoever fraudulently or dishonestly uses as 

^lenuine any document which he knows or 
Using as genuine j^^s reason to believe to be a forged docu- 
inent, shall be punished in the snme 
manner as if he had forged such document. 

For commentary on s. 471, see Part IT., ss. 588-590. 

472. Whoever makes or counterfeits any seal, plate, or 

other instrument for making an impression, 

Making or pos- intending that the same shall be used for 
puvpose of Committing any forgery 
etc., with intent to whicli would be puiiisbable under section 
commit a forgery 4 ( 57 ^ qj, intent has in his posses- 

.se^ctiL 4 G 7 . siou any such seal, plate, or other instru¬ 

ment, knowing the same to be counterfeit, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

473. Whoever makes or counterfeits any seal, plate, or 

other instrument for making an impression, 

i\iaking or pos- intending that the same shall be used for 
•felt seal, plate, the putpose ot Committing any lorgery 
etc., with intent which would be punishable . under any 
gerr^^’punishable chapter Other than section 

othcrwiL. 467, or with such intent has in his posses¬ 

sion any such seal, plate, or other instru¬ 
ment, knowing the same to be counterfeit, shall be punished 
with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

474. Whoever has in his possession any document, 

knowing the same to be forged, and intend- 
sion c'f"fvZwe tlmt the samo shall fraudulently oi- 

«icurity or will, dislionestly be used as genuine, shall, 11 the 
•known to be forged, documeiit is ouG of the description men- 
it'as geZe.“ sectiou 466, be punished with 

imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine; and, if the document is one of the description 
mentioned in section 467, shall be punished with transpor¬ 
tation for life, or with imprisonment of either description 
for a term which may extend to seven years, and shall also 
liable to fine. 

I’or commentary on s. 474, seoPart IT., s. -591. 
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475. Whoever counterfeits upon, or in the substance oi,. 

any material, any device or mark used for 
the purpose of authenticating: any document 
described in section 407, intending: that 
such device, or mark, sliall be used for the 
purpose of giving the appearance of authen¬ 
ticity to any document then forged, oi 
thereafter to be forged, on such material,, 
orwlio with such intent has in his possession, 
any material upon, or in the substaiice of which, any such 
device, or mark, has been counterfeited, shall be punislied 
with transportation for life, or with imprisonment of either 
description for a term which may extend to seven years,, 
and shall also be liable to fine. 


Counterfeiting a 
fie vice or mark 
used lor uuthenti- 
cating document 
described in sec¬ 
tion 467, or pos¬ 
sessing counterfeit 
marked material. 


476. Whoever counterfeits upon, or in the substance of, 
any material, any device, or mark, used lor 
de^dce''^ purpose of authenticating any document 

used for authenti- otlici* than the documcnts desclibed in 
eating documents scction 4 ( 57 , intending that such device, ot» 

desSibelr^in'^sr^ shall be used for the pul’pose of 

tion 407, or pos- giving the appearance of authenticity to* 
sessing counterfeit gjjy dociimeiit then forged or thereafter to* 
marked material. forged on such material,^ or who with 

such intent has in his posse,ssion any material upon or in. 
the substance of which any such device or mark has beem 
counterfeited, shall be punished with imprisonment ot either 
description for a term which may extend to seven years,, 
and shall also be liable to fine. 


477, Whoever fraudulently, or dishonestly, or with intent 
to cause damage or injury to the public or 
Fraudulent can- r^ersoB, canccls, destroys, or defaces, 

lTo!.‘‘ct"’,of7wiit or attempts to cancel, destroy, br deface, or 
’ secretes, or attempts to secrete, any docu¬ 

ment which is or purports to be a will, or an authority to 
adopt a son, or any valuable security, or commits mischief 
in respect to such document, shall be punished with trans¬ 
portation for life, or with imprisonment of either description, 
for a term which may extend to seven years, and shall also 
be liable to fine. 


Commentary. 

The words ‘'purports to bo’’ bring this section within the English 
decisions which lay down t)mt a document which is unstamped, and 
therefore not admissible as evidence, may still be a valuable security,. 
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1. ILC., App. xxvii.; S.C. Weir, 123 [215] ; Ref?, v. Ramasami, 
^ Mad. 148.) A Fiittah is a valuable security for the xuirposes of 
this section, (Reg. v, Nittar, 3 Suth. Cr. 38.) 

477A. AVhoever, being a clerk, officer or servant, or 
, ^ exiiployed or acting in the capacity of it 

clerk, officer or servant, ^yilfully, and with 
intent to defraud, destroys, alters, mutilates 
or falsifies any book, paper, writing, valuable security or 
account w'liich belongs to or is in the possession of* his 
employer, or has been received by him for or on behalf of 
his employer, or wilfully, and with intent to defraud, makes 
or abets the making of any false entry in, or omits or alters 
or abets the omission or alteration of any material par¬ 
ticular from or in any such book, paper, writing, valuable 
security or account, shall be punished with imprisonment of 
either description for a term which may extend to seveir 
years, or with fine, or with both. 

Explanation .—It shall be sufficient, in any charge under 
this section to allege a general intent to defraud without 
naming any particular person intended to be defrauded, or 
specifying any particular sum of money intended to be the 
subject of the Ifaud, or any particular day on which the 
offence was committed. (Act III, of 1895, s. 4.) 



Of Trade, Propeiitv axi> otheu Marks. 

Commentary. 

The whole law on Trade, ITopcrty and other ^Tarks now rests on 
the Indian Merchandise Marks Act IV, of 1889 as amended hy Act IX.. 
of 1891. Tlie material parts of these Acts as bearing on criminal law 
are therefore inserted in full. 

Por commentary, see Part II., ss. 592-001. 

Title, extent niui 1. (1) Tliis Act may be called the Indian 

commencement. Merchandise Marks Act, 1889. 

(2) It extends to the whole of British India ; and 

(3) It shall come into force on the first day of April, 1889. 

r, r VL- 2. In this Act, unless there is something 

Definitions. . • i * 4 . ^ ® 

repugnant in the subject or context,— 

(1) trade mark” has the meaning assigned to that 
expression in section 478 of the Indian Penal Code as 
amended by this Act:— 
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(2) “ trade description ” means any description, statement 
^r other indication, direct or indirect,— 


{a) as to tlie number, quantity, measure, gauge or 
weight of any goods, or 

(b) as to the place or country in which, or tlie time 
at which, any goods were made or produced, or 

(e) as to the mode of manufacturing or producing 
any goods, or 

(d) as to the material of which any goods are com¬ 

posed, or 

(e) as to goods being the subject of an existing 

patent, privilege or copyriglit; 

and the use of any numeral, word or mark, which 
according to the custom of the trade is commonly 
taken to be an indication of any of the above 
matters, shall be deemed to be a trade description 
within the meaning of this Act; 

(3) “ False trade description ” means a trade description 
•which is untrue in a material respect as regards the goods 
to which it is applied, and includes every alteration ot a 
trade description, whether by way of addition, elfacement 
or otherwise, where that alteration makes the description 
untrue in a material respect, and the fact that a trade 
description is a trade-mark or part of a trade-mark shall 
not prevent such trade description being a false trade 
description within the meaning of this Act ; 

(4) “ goods ” means anything whicli is the subject of 
trade or manufacture ; and 

(.3) name ” includes any abbreviation of a name. 

3. For that part of Chapter XVIIf. of the “ Indian Penal 
•Code” which relates to Trade and Property Marks, the 
following shall bo substituted, namely : 

478. A mark used for denoting that goods are the mauu- 
^ facture or merchandise of a particular person 

TiiiJcniar-. g^jjed a trade-mark, and for the purposes 

-of this Code the expression trade-mark ” includes any 
trade-mark which is registered in the register of trade-marks 
kept under the Patents, Designs and Trade-Marks Act, 
/■1883, and any trade-mark which, either with or without 
registration, is protected by law in any Brititish possession 
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or Foreign State to which the provisions ot the one hundred 
and third section of the Patents, Designs and Trade-Marks 
Act, 1883, are, under Order in Council, for the time being 
applicable. 

■479. A mark used for denoting that movable property 

. belongs to a particular person is called a 

lro,,orty„,,u-k. ^j^rk. 

480. Whoever marks any goods, or any case, package or 
other receptacle containing goods, or uses 
any case, package or other receptacle with 
any mark thereon, in a manner reasonably 

‘Calculated to cause it to be believed that the goods so 
marked, or any goods contained in any such receptacle so 
marked, are the manufacture or merchandise of a person 
'whose manufacture or merchandise they are not, is said to 
u.«5e a false trade-mark. 

481. Wlioever marks any movable property or goods, or 

any case, package or other receptacle con- 

Usiug a false - • it . -j_ - - - 


Using a 
"tradc'inark. 


false 


»property mark. 


Punishment for 
disiag a false trade¬ 
mark or property 
■mark. 


--, - 

taining movable property or goods, or uses 
any case, package or other receptacle having 
any mark thereon, in a manner reasonably calculated to 
‘Cause it to be believed that the property or goods so 
marked, or any property or goods contained in any such 
receptacle so marked, belong to a person to whom they do 
not belong, is said to use a false property mark. 

482. Whoever uses any false trade-mark or any false 
property mark shall, unless he proves that 
he acted without intent to defraud, be 
punished with imprisonment of either de¬ 
scription for a term which may extend to 
one year, or with fine, or with both. 

483. Whoever counterfeits any trade-mark or property 

p mark used by any other person shall be 

•trade'Lrk or pfo* pimisheii witli imprisonment of either de- 
porty mark used sci’iption for a term which may extend to 
by another. years, or with fine, or with both. 

484. Wlioever counterfeits any property mark used by a 

public servant, or any mark used oy a 
Counterfeiting public servant to denote that any property 
pubufsen-ant''^ “ tas been manufactured by a imrticular 
jiersou or at a particular time or place, or 

p 
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that the property is of a particular quality, or has passed 
through a particular office, or that it is entitled to any 
exemption, or uses as genuine any such mark, knowing the 
same to be counterfeit, shall be punished with imi)risonment 
of either de8crij)tion for a term which may extend to three 
years, and shall also be liable to fine. 

485. Whoever makes or has in his possession any die^ 

plate or other instrument for the purj^ose of 
or pos- counterfeiting a trade-mark or property 
struinent for conn- mark, or lias in his possession a trade-mark 
terfeiting a trade- or property mark foi’ the purpose of de- 
marie noting that any goods are the manulacture 

or merchandise of a jierson whose manu¬ 
facture or merchandise they are not, or that they belong to 
a person to whom ^they do not belong, shall be punished! 
with imprisonment of either description for a term which 
may extend to three year.?, or with tine, or with both. 

486. Whoever sells, or exposes or has in possession for 

Seiiinn- 00 ds purpose of trade or manufacture, 

marked^ a flUJ' gOods or things wdth a counterfeit trade- 
counterfeit trade- mark or property mark affixed to or im- 
mark pressed upon the same or to or upon any 

case, package or other receptacle in which 
such goods are contained, shall, unless he proves — 

(a) that, having taken all reasonable precautions against 
committing an otience against this section, he had at the 
time of the commission of the alleged offence no reason to 
suspect the genuineness of the mark, and 

(b) that, on demand made by or on behalf of the pro¬ 
secutor, he gave all the information in his power with 
respect to the persons from whom he obtained such goods or 
things, or 

[e) that otherwise he had acted innocently, 

be punislied with imprisonment of either description for 
a term which may extend to one year, or with fine, or with 
both. 

487. Whoever makes any false mark upon any ease, 

package or other receptacle containing 

Making a false goods, in a manner reasonably calculated 

!Cjta<"rcontain' aiiy pubuc Servant or any other 

iug goods. _ person to believe that such receptacle con- 
tains goods which it does Hot contain, or 
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that it does not contain goods which it does contain, or that 
the goods contained in such receptacle are of a nature or 
quality different from the real nature or quality thereof, 
shall, unless he proves that he acted without "intent to 
defraud, be punished with imprisonment of either descrij)- 
tion for a term which may extend to three years, or with 
line, or with both. 


488. Whoever makes use of any such false mark in any 
Punishment for nuwiuer prohibited by the last foregoing 
making use of any boction sliall, uuless he proves that he 
such false mark. acted without intent to defraud, be punished 
as if he had committed an oflence against that section. 


489. AVlioever removes, destroys, defaces or adds to any 
property mark, intending or knowing it to 
be likely that he may thereby cause injury 
to any person, shall be punished w'ith iin- 
prisoninent of either description for a term 
which may extend to one year, or with 
fine, or wuth both. 


Tampering with 
property marked 
with intent to 
cause injury. 


Trade Descriptions. 

4. (1) The provisions of this Act respecting the appli- 

Provisions sup- catiou of a false trade description to goods 
plemenuil to tiie or respecting goods to which a false trade 
definition oi false description is applied, shall extend to the 
fade descnpt.o„. application to goods of any such numerals, 
words or marks, or arrangement or combination tliereof, 
whether including a trade-mark or not, as are or is reasou- 
uhly calculated to lead persons to believe that the goods 
are the manufacture or merchandise of some person other 
than the person whose manufactare or merchandise they 
really are, and to goods having such numerals, words or 
marks, or arrangement or combination, applied thereto. 

(2) The provisions of this Act respecting the application 
of a false trade description to goods, or respecting goods to 
which a false trade description is applied, shall extend to 
the application to goods of any false name or initials of 
u person, and to goods with the false name or initials of a 
person applied, in like manner as if such name or initials 
were a trade description, and ibr the purpose of this enact¬ 
ment the expression ‘‘false nameor “initials” means as 
applied to any goods any name or initials— 
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(a) not being a trade-mavk, oi’ part of a trade mark, and 

(h) bein^ identical with, or a colourable, imitation of, the 
name or initials of a person carrying on business in connec¬ 
tion with goods of the same description and not having 
authorized the use of such iiaiue or initials. 

(3) A trade description which denotes or implies tluit 
there are contained in any goods to which it is applied 
more yards, feet or inches than there are contained therein 
Standard yard,«, standard feet or standard inches is a lalse 
trade description. 




Application of 

trade deacriptioiia. 


;3, (1) A person shall be deemed to a])ply 

a trade description to goods who 


(Vf) applies it to tbe goods themselves, oi 

(Ij) aT)plies it to any cpvering, label, reel or other thing 
ill or with which the goods are sold or are exposed or liad 
in possession for sale or any purpose of trade or manu¬ 
facture, or 


(c) places, encloses or annexe.s any goods which are sold, 
or are exposed or had in possession for sale or any purpose 
of trade or manufacture, iu, with or to any covering, label, 
reel or other thing to which a trade doscnjitiou has been 


applied, or 

(d) uses a trade description iu any manner reasonably 
calculated to lead to the belief that the goods in connection 
with which it is used are designated or described by that 
trade description. 


(2) A trade description shall be deemed to be applied 
whether it is woven, impressed or otherwise worked into or 
annexed or affixed to the goods or any covering, label, reel 
or other thing. 


(3) The expression “covering” includes any stopper, 
cask bottle, vessel, box, cover, capsule, case, frame or 
wrapper, and the expression “label” includes any band 
or ticket. 


(h If a person applies a false trade description to goods, 
Penalty for ap- shall, subject to the pi’ovisions of this 
plying a iai«e trade Act, and unless he proves that lie acted 
description. without intent to defraud, be punished with 

in^prisonment for a term which may extend to three months, 
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or witli fine 'wliicli nitty extend to two liuiidred rupees, aud 
in the case of a second or subsequent conviction, with 
imprisonment which may extend to one year, or with fine, 
or with both. 

7. If a person sells, or exposes or has in possession for 

Penalty for sell- Sale or any purpose of trade or manufacture, 
iug goods to which any gjoods or things to which a false trade 
tZ description is applied, he shall, unless he 
piled » proves— 

(a) that, having taken all reasonable precautions against 
committing an offence against this section, he had at the 
time of tho commissiou of tho alleged offence no reason to 
suspect the genuineness of the trade description, and 

(b) that, on demand made by or on behalf of the prose¬ 
cutor, he gave all the information in his power with respect 
to the persons from whom he obtained such goods or 

things, or 

(c) that otherwise he had acted innocently, 

bo punished with imprisonment for a term which may 
extend to three months, or with fine which may extend to 
two hundred rupees, and in case of a second or subsequent 
conviction, with imprisonment w'hich may extend to one year, 
or with fine, or w’itli both. 


Unintentional Contkavention of Laav uelating 
TO Marks and Descriptions. 


8. AVhere a pei'sou is accused under section 482 of the 
Indian Penal Code of using a false trade¬ 
mark or property mark by reason of his 
having applied a mark to any goods, pro¬ 
perty or receptacle in the manner mentioned 
in section 4b0 or section 481 of that Code, 
as Ihe case may be, or under section G of this Act of 
applying to goods any false trade description, or under 
section 485 of the Indian Penal Code of making any die, 
plate or other instrument for tlie purpose of counterfeiting 
a trade-mark or property mark, and proves 


Unintentional 
contravention of 
the law relating to 
marks and descrip¬ 
tions. 


(a) that in the ordinary course of his business he is 
employed, on behalf of other persons, to apply trade-marks 





or property marks, or tracle descriptions, or, as the case 
may be, to make dies, plates or other instruments for 
making, or being used in making, trade-marks or property 
marks, and that in the case which is the subject of the 
charge lie was so employed, and was not interested in the 
goods or other thing by way of profit or commission de¬ 
pendent on the sale thereof, and 

(h) that he took reasonable precautions against com¬ 
mitting the offence charged, and 

(c) that he had, at the time of the commission of the 
alleged offence, no reason to suspect the genuineness of 
the mark or description, and 

(d) that, on demand made by or on behalf of the prose¬ 
cutor, he gave all the information in his power with respect 
to the persons on whose, behalf the mark or description was 
applied, 

he shall be acquitted. 

Fokfettuue of Goods. 

0. (1) When a person is convicted under section 482 of 
the Indian Penal Code of usin^ a false 
trade-mark, or under section 486 of that 
Code of selling, or exposing or having in 
possession for sale or any purpose of trade or manufacture, 
any goods or things with a counterfeit trade-mark applied 
thereto, or under section 487 or section 488 of that Code of 
making, or making use of, a false mark, or under section 6 
or section 7 of this Act of applying a false trade description 
to goods, or of selling, or exposing or having in possession 
for sale or any purjiose of trade or manufacture, any goods 
or things to which a false trade description is applied, or is 
acquitted on proof of the matter or matters specified in 
section 486 of the Indian Penal Code or section 7 or 
section 8 of this Act, the Court convicting or acquitting 
him may direct the forfeiture to Her Majesty of all goods 
and things by means of, or in relation to, which the offence 
has been committed or, but for such proof as aforesaid, 
would have been committed. 

(2) When a forfeiture is directed on a conviction and an 
appeal lies against the conviction, an appeal shall lie 
against the forfeiture also. 





MISCELLANEOUS TROVISIONS. 



(3) When a forfeiture directed on an acquittal and the 
goods or things to which the direction relates are of value 
<ex(*eeding fifty rupees, an appeal against the forfeiture mav 
be preferred, within thirty days from the date of the 
direction, to the Court to which in appealable cases 
appeals lie from sentences of the Court which directed the 
forfeiture. 


13. In the case of goods brought into British India by 

LvMence of evidence of the port of shipment shall, 

^ ^ prosecution for an offence against this 

'^et, or section 18 of the Sea Customs Act, 
IS7S, as amended by this Act, be lyrima facie evidence of 
the place or country in which the goods were made or 
produced. 

14. (1) On any such prosecution as is mentioned in the 

Costs. foregoing section, or on any prosecution 

^t)r an offence against any of the sections of 
the Indian Penal Code as amended by this Act, wliich 
relate to trade, property and other marks, the Court may 
Older costs to be paid to the defendant by the prosecutor, 
or to the prosecutor by the defendant, having regard to the 
information given by and the conduct of the defendant 
and prosecutor respectively. 

(2) Such costs shall, on application to the Court, be 
recoverable as if thev were a fine. 


15. No such prosecution as is mentioned in the last 
Limitatiou. foregoiiig Section shall be commenced after 
the expiration of three years next after the 
’Commission of the off«iice, or one year after the first dis¬ 
covery thereof by the prosecutor, whichever expiration first 
happens. 

18. (3) Nothing ill this Act shall be construed so as to 
render liable to any prosecution or riunisb- 
seivantr ” ment any servant of a master resident in 
British India, who in good faith acts in 
obedience to the instructions of such master, and, on demand 
by the prosecutor, has given full information as to his 
master, and as to the instructions which lie has received 
from his muster. 
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22. If any person, being witbin British India, abets the 
commission, ^vitllOllt British India, of any 
Abetment of of- ^ct wliich, if committed within British India,, 
fence ont of India. section 

of that part of Chapter XVIII. of the Indian Penal Code 
whicli relates to trade, property and other marks, be an 
offence, he may be tried for such abetment in any place in. 
British India in which he may he found, and be punislmc 
therefor with the punishment to which he would be liable 
if he had himself committed in that place the act n uicn 
he abetted. (Act IX. of 1891, s. 4.) 


CHAPTER XIX. 

OF THE CniMIXAE BliKACH OF CONTKACTS OF SEHVICE. 

490. WiiOEVEK, being bound by a lawful contract to rendei 
liis personal service in conveying or con- 
tr.fcr“of VZ ducting any person, or a^ny property, from 
duriiK'a roya<;e or onc place to another place, or to act as 
journfy. ' servant to any person during a voyage or 

iourney, or to guard any person, or property, dunng a 
voyatre or journey, voluntarily omits so to do, except in the 
cas^e of illness or ill-treatment, shall be punished with im¬ 
prisonment of either description for a term ^ 

Ltend to one month, or with fine, which may extend to on. 
hundred rupees, or with both. 


JUnstrations. 


(a) 4 a palanquin-tearer, being bound by legaj contract to carry 
Z from one place to anotlier, runs away in the middle of the stage. A 
has committed the offence defined in this section. 

(V) A, a cooly, being bound by lawful contract to carp' 
from one place to another, throws the baggage away. A lias committed 
the offence defined in tliis section. 

(c) A, a proprietor of bullocks, being bound by legal contract to 
convey goods on his bullocks from one jiUice to another, illegally omits 
to do so. A has committed the offence defined in this section. 


(d) A, by unlawful moans, compels ?>, a cooly, to carry bis baggage. 
]i, in the course of the journey, puts down the baggage and runs away. 
Here, as B was not lawlully liound to carry the baggage, ho has not 
committed any oftence. 
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BREACIC OF CONTIUCTS OF SEKVICE. 



^ Explanation ,—It is not rieoessary to this offence that the 

f contract should he made Avith the person for whom the 

service is to be performed. It is sufficient if the contract is 
legally made with any person, either expressly or impliedly^ 
by the person who is to perform the service. 


Breach of con¬ 
tract to attend on 
and supply the 
■wants of helpless 
persons. 


IJlustratiou, 

A contracts with a Dak Company to drive their carriage for a 
month. B employs the Dfik Company to convey him on a journey, 
and during the month the Company supplies B with a carriage w^hich 
is driven by A. A in the course of the journey voluntarily leaves the 
carriage. Here, although A did not contract with B, A is guilty of au 
offence under this section. 

491. Whoever, being bound by a lawful contract to attend 
on, or to supply the wants of, any person 
who, by reason of youth, or of unsoundness 
of mind, or of a disease or bodily weakness, 
is helpless, or incapable of providing for his 
own safety, or of sup})lying his own wants, 

voluntarily omits so to do, shall be punished with imprison¬ 
ment of either description for a term which may extend to 
three months, or with fine, which may extend to two hun¬ 
dred ruj^ees, or with both. 

492. Whoever, being bound by lawful contract in writing 
to work for another ])erson as an artificer, 
workman, or labourer, for a period not more 
than three years, at any place within British 
India, to which, by virtue of the contract, 
he has been, or is to be, conveyed at the 
expense of such other, voluntarily deserts 

the service of that other during tlie continuance of his con¬ 
tract, or without reasonable cause refuses to perform the 
service which he has contracted to perform, such service 
being reasonable and proper service, shall be punished with 
imprisonment of either description for a term not exceeding 
one month, or with fine not exceeding double the amount ot 
such expense, or with both; unless the employer has ill- 
treated him or neglected to perform the contract on his 
part. 

Commentary. 

It Las been held by the High Court of Bf3Ugal tliat tlic words 
“ during a voyage or journey*' govern the whole of s. 490, and, there¬ 
fore, that breach of a contract to carry indigo from the field to tho % its 
is not punishable under s. 490. (Noeonec v. Miillungha, 6 Suth. Or. 
80; and see 8aga v, Nirunjnn, 9 8utli Cr. 12.) 


Breach ()f con¬ 
tract to serve .at 
a di.stant place to 
which the servant 
is conveyed at the 
master’s expense. 
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‘‘ This section does not apply to servants hired by the month, and under a 
continuing implied contract to serve until the engagement is terminated by 
:i month’s notic«‘.” (Itulings of tlio ZVIadras High Court, 27th ZMarcIi, 1868; 
S.C. Weir, 128 [216].) Nor to a servant engaged in IMadras at a monthly 
salar}’’ who absconded after arriving at Cuddaiiah. (Z\[ad. il. C. liulings, 
7th January, 1868; S.C. AVcir, 121 [216].) 


The words ‘‘artificer, workman, or labourer” in s. 492 are the same 
as are found in s. 2 of Act XIII. of 1859. As to these, the Bombay 
High Court said, “A person who in the ordinary course would himseif 
take part in the work he contracted for is an artificer, workman, or 
labourer within the scope of Act XIII. of 1859.” (Be Amirkhau, Bom. 
H.C. CT. B., 24th July, 1884; cited Sohoni, Grim. Procedure Code, .8rd 
ed., 519.) The words include labour skilled and unskilled, such as 
that of a plantation cooly (3 Mad. 11. C. Kulings 25; Reg. v. (lanb 
Gorab, 8 Suth. Cr. G) or a silk spinner in a factory. (Koonjobehary 
Lall V. Raja Doomney, 14 Suth. Cr. 29.) They do not apply to con¬ 
tracts to serve as doraastic servants (Keg. v. Sooblioi, 12 Suth. Cr. 26), 
or to supply wood (Upper Assam Tea Co. v. Thopoor, 4 B.L.K., App. I.), 
or by a butcher to supply skins (7 Mad. H.C. Rulings 13), or to a 
person who bound himself to another to render to him “service for 
agricultural and other purposes” for one year (Reg. v. Bhagoan 
Bhivsau, 7 Bom. 379), or to any person who does not undertake 
personally to do the work, but who only contracts to get it done by 
some one else. (Gilby v. Subbn Pillai, 7 Mad. 100 ; Caluram v. 
Chengappa, 13 Mad. 351; re ]:lalkrishDa, 10 Bom. 96.) 

In all three sections the essence of the breach of contract is that it 
should be done voluntarily, that is intentionally. (Ante, s. 39.) Of 
coui’se there is no otfenco where there is a legal justification for not 
caiTving out the contract. (An/Cf s. 79 ; per Blackburn, J., in Unwin 
V.'. Clarke, L.R. 1 Q.B 417, at p. 424.) A man who under a mistake of 
fact believes that he has given a notice to quit, which, if given, would 
dissolve the conrtaet, is not liable, (Rider v. Wood, 29 L.j.M.C. 1; see 
l)cr JUackhnrn, J., L.R. 1 Q.B., p. 424.) A man who leaves before his 
contract has oxjDired, because he is wrongly advised that ho is entitled 
to go, is liable. (Cooi}er v. Simmons, 31 L.J.M.C. 138, at p. 114.) 

Under flic English Master and Servant Acts (4 Geo. I\c. 34, and 
30 & 31 Viet., c. 14) it has been repeatedly held that an absenting 
from service, followed by the infliction of a penalty, does not cancel 
the agreement, and that a renewed or continued absenting cun be 
punished by the infliction of a fresh penalty. (K^- lyurte Baker, 7 
E. & B. 697; S.C. 26 L.J.M.C. 193; Unwin r. Clarke, L.R. 1 Q.B. 417; 
Cutler c. Turner, L.R. 9 Q.B. 562.) Tliese cases were decided n])on 
the construction of Statutes which <*ontain a procedure before the 
Magistrate, part of which provides for his cancelling the agreement 
if lie thinks fit. Tin's power is not given by Act XIII. of 1859. 
Accordingly, in a case under il, the Calcutta High Court decided that 
a lalwurer who was punished tor absenting liim-elf from .service, and 
who did not return to it, could not bo punished again for his continued 
abseuce. (Griffiths Tezia Dosadh, 21 Cal. 262.) If, however, the 
party returned to service, and so treated the contract iis still subsist¬ 
ing, and then broke it again, I do not see why he should not be 
punished ogaiii under Act XIII. of 1859, or under Clmiitor XIX. of 
the Oodo. ^ 
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CHAPTER XX. 


OF OFFENCES DELATING TO MAREIAGE. 


For commentary on this chapter, see Part II., Chap. XIII., and 
special references to the following sections. 


493. Every man who by deceit causes auy woman who is 
not lawfully married to him to believe that 
she is lawfully married to him, and to co¬ 
habit or have sexual intercourse with him in 
that belief, shall be punished with imprison¬ 
ment of either description for a term which 
may extend to ten years, and shall also be liable to line. 

For commentary on ss. 493, 495, 49(5, sec Part II.. s. &22. 


Cohabitat i o ii 
-caused by a man 
deceitfully induc- 
I’nij a belief of law¬ 
ful marriage. 


494. ^\hoever, having a husband or wife living, marries 
Marrying again wliich sucli marriage is void 

during th'e life- by reason of its taking place during the life 
tnne of husband or of sucli liusband 01 ' wife, shall be punished 
with imprisonment of either description for 
a term which may extend to seven years, and shall also be 
liable to line. 


Exception, —This section does not extend to any person 
w hose marriage with such husband or \vife has been declared 
void by a Court of competent jurisdiction, nor to any person 
who contracts a marriage during the life of a former hus¬ 
band or wife, if such husband or wife, at the time of the 
subsequent marriage, shall have l^een continually absent 
from such person for the space of seven yeai*s, and shall not 
have been heard of by such person as being alive within that 
provided the person contracting such subsequent 
marriage shall, before such marriage takes place, inform the 
person with whom such marriage is contracted, of the real 
of facts, 80 far as the same are within his or her 
knowledge. 

For commentary on s. 494, soc Part IL, ss. G23-G34. 






495. Whoever commits the offence defined in the last 


Same oirence preceding section, having concealed from 
with concealment the jiersou witli whom the subsequent mar- 
^ Contracted the fact of the former 

person witTwhom marriage, shall be punished wdth impri- 
subsequent mar- sonment of either description for a term 
riage is contracted, ^yliich may extend to ten years, and shall 
also be liable to line. 


496. Whoever, dishonestly or with a fraudulent intention, 

. (joes through the ceremony of being married,. 

moVgonJthrough knowing that he is not thereby lawfully 
with fraudulent married, shall be punished with imprisou- 

intent without gf either description for a term which 

lawful marriage. . i . i il i 

may extend to seven years, and shall also 
be liable to line. 


497. Whoever has sexual intercourse with a person who 
is, and whom he knows or has reason to- 
' '' believe to be, the wife of another man, 

without the consent or connmince of that man, such sexual 
intercourse not amounting to the offence of rape, is guilty ol 
the offence of adultery, and shall be punished with imprison¬ 
ment of either description for a term which may extend to 
live years, or with fine, or with both. In such case the wife 
shall not be jiunishable as an abettor. 


Por commentary on s. 497, see Part IL, ss. G35-G38. 

498. Whoever takes or entices away any woman who is 
and whom he knows, or has reason to believe, 
ing^“awi“° II tt) be the wife of any other man from that 
tainiug ' with a mail, or from any person having the care ol 
criminal intent a behalf of that man, with intent that 

married woman. intercourse with any 

person, or conceals, or detains with that intent^ any such, 
woman, shall be punished with imprisonment of either de~ 
scription for a term which may extend to two years, or with, 
line, or with both. 


For commcntaiy on s. 498, see Part II., ss. 639-611. 





OF DEFA31ATION. 

For commentiiry on this chapter, see Part II., ss. GP2-673, and special 
references below. 


499. WnoEVEF, by words either spoken or intended to be 

Defamation. <>v by visible representa- 

tions, makes or publishes any imputation 
concerning any person, intending to harm, or knowing, or 
having reason to believe, that such imputation will harm the 
imputation of such ])erson, is said, except in the cases herein¬ 
after excepted, to defame that person. 

Explanation 1.—It may amount to defamation to impute 
anything to a deceased person, if the imputation would 
harm the reputation of that person if living, and is intended 
to be hurtful to the feelings of his family or other near 
relatives. 

Explanation 2.—It may amount to defamation to make an 
imputation concerning a company, or an association, or col¬ 
lections of persons as such. 

For commentary on Explanations 1 and 2. see Part II., s. G18. 


Explanation o.-—An imputation in the form of an alterna¬ 
tive, or expressed ironically, may amount to defamation. 

Explanation 4.—No imputation is said to harm a person’s 
reputation, unless that imputation, directly or indirectly, in 
the estimation of others, lowers the moral or intellectual 
character of that perstm, or lowers the character of that 
person in respect of his caste or of his calling, or lowers the 
credit of that person, or causes it to be believed that the 
body of that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

Ill mirations* 

(a) A says, “Z is an honest man: he never stole B’s watch;” in¬ 
tending to cause it to bo believed that Z did steal B's watch. This is 
defamation, unless it fall witliin one of the exceptions. 

(Z>) A is asked who stole B’s watch. A points to Z, intending to 
•cause it to be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the exceptions. 
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(c) A draws a picture of Z ninuing away with B’s watch, intending 
it to be believed that Z stole B’s watch. This is defamation, unless it 
fall within one of the exceptions. 


First Exception—It is not defamation to impute anything 
which is true concerning any person, if it be 
for the public good that the imputation 
should be made or published. Whether 
or not it is for the public good is a question 
of fact. 


Imputation of 
nuy truth which 
the public good 
requires to be made 
or published. 


For commentary on F.'ccoptiou 1, see Part II., s. GIo. 

Second Exception. —It is not defamation to express in good 
faith anv opinion whatever respecting the 
Public conduct conduct of a public servant in the discharge 
of public servan ■!. public fuHCtions, or respecting his 

character, so far as his character appears in that conduct, 
and no farther. 

For commentary on Exceptions 2,3,5, and C, sec Part II., ss. 6G1-GG(. 

Third Exception. —It is not defamation to express in good 
„ , , faith any opinion whatever respecting the 

poison toucMns conduct of any person touching any public 
any public ques- qnGstioD und respecting his character, so far 
us his character appears in that conduct, 

and no farther. 

Fourth Exception, —It is not defamation 
rep!rt“oc^ to publish a sulistantially true report of tl.e 
ings of Courts of proceedings of a Court of J ustice, or oi tlio 
.lustico. result of any such proceedings. 

For commentary on Exception 4, see Part II., s. CG2. 


Explanation.—k. Justice of the Peace, or other officer 
holding an inquiry in open Court preliminary to a trial m 
a Court of Justice, is a Court within the meaning of the 
above section. 

Fifth Exception.—It is not defamation to express in good 
faith any opinion whatever respecting the 
Merits of a case ^ase, civil or criminal, which 

Ilf Justice; or con- has been decided by a Court of Justice, or 
duct of witnesses respecting the conduct of any person as a 
t'LdlSeJein™"' pa^ty, witness or agent, in any sucli case, or 
respecting the character of such person, as- 
far as his character appp(.rs in that conduct, and no farther. 



Jllastrations, 


(a) A says, “I tliiuk Z's evidence on that trial is so contradictory 
that ho must be stupid or dislionest.'* A is within this exception if- 
he savs this in good faith, inasmuch as the opinion which he expresses 
respects Z’s character as it appears in Z’s conduct as a witness, and 
no fcirtlier. 

(h) But if A says, '*1 do not believe what Z asserted at that trial, 
because I know him to be a man without veracity,” A is not withm 
this exception, inasmuch as the opinion which ho expresses of Z’s 
character is an opinion not founded on Z conduct as a witness. 


Sixth Exception.—ii is not defamation to express in ^ood 
iaith any opinion respecting the merits of 
Merits of n |nib- , performance which its author has sub¬ 
tle performance. to the judgment of the public, or 

re.spectiug the character of the autlior, so far as his character 
appears iu sucli performance, and no farther. 

Explanation.—A performance may be submitted to the 
judgment of the public expressly, or by acts on the part of 
the author which imply such submission to the judgment 
of the public. 


Ilh( at rations. 

(a) A person \\lio publishes a book, submits that book to tho 
judgment of the public. 

(h) A person who makes a speech in public, submits that speech to. 
the judgment of the public. 

(c) An actor or singer wlio appears on a public stage, submits his 
acting or singing to the judgment of the public. 

(cT) A savs of a book ]>ublished by Z, “Z’s book is foolish, Z must 
be a weak man. Z’s book is indecent, Z must be a man of impure 
mind.” A is within this exception if he say this in gootUaith, inas¬ 
much as the opinion which he expresses of Z respects Z s charactei 
only so far as it appears in Z s book, and no tarthcr. 

(e) But if A says, “T am not surprised that Z’s book is foolish mid 
indecent, for he is a weak man and a libertine,” A is not within this, 
exception, inasmucti as the opinion which he expresses of Z s character 
is an opinion not founded on Z’s book, 

Seveyiih E^vception.—lt is not defamation in a person- 
having over another any authority, either 

Oonsurc passed or arising out of a lawful 

llowmi imving law- contract made with that other, to pass in 
ful authority over (rood luitli any oensuro on the conduct of 
another. ^^her in iTiatter.s to which such law’ful 

authority relates. 
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DEFAJIATION. 




ni list rations. 


A Judge ceufeuriug^ in good faith tho conduct of a witness, oy of an 

'Officer of the Court; ahead of a department censuring ia good faith 
tliose who are under his orders; a parent censuring in good faith 
a child in the presence of other children; a schoolmaster, whose 
■authority is derived from a parent, censuring in good faith a pupil 
in tho presence of other pupils; a master censuring n servant in good 
faith for remissness in service; a banker censuring in good faith the 
cashier of his bank for the conduct of such casliier as sucli cashier- 
are within this exception. 

For commentary on Exceptions 7, 8, 0, and 10, sec Part II., ss. 
.619-661. 


Eifjhth Exception.—It is not defamation to prefer in good 
faith an accusation against any person to 
. irgtoJ fSuh any of those who have lawful authority over 
to a duly autho- that persoii With respect to the subject- 
rized person. matter of the accusation. 


Illustrations, 

If A in good faith accuses Z before a ^lagistrate; if A in good faitli 
^ complains of the conduct of Z, a servant, to Z’s muster; if A in good 
faith complains of the conduct of Z, a child, to Z s fatlier, A is within 
this exception. 

Ninth Exception.—It is not defamation to make an impu¬ 
tation on the character of anotlier, provided 
that tlie imputation be made in good faith 
for the protection of the interests of the 
person making it, or of any other person, or 
for the public good. 

Illusirailons, 

(а) A, a sliopkeeper, says to B, wlio manages liis business, ^SScll 
nothing to Z unless ho pays you ready-money, for I have no opinion 
of his honesty.” A is within the exception if he has made this 
imputation on Z iii good faitli lor the protection of his own interests. 

(б) Ay a Magistrate, in making a report to his superior officer, casts 
an imputation on the character of Z. Here, if the imputation is made 
in good faith and for the public good, A is within tlie exception. 

Tenth E.eceiyfion, —It is not defamation to convey a caution 

, . . , , ill good faith to one person against another, 

fol ihe "ood^ofthe provided that such caution be intended for 
person to whom it the good of the petson to whom it iscon- 
tU ' veyed, or of some person in whom that 

‘ ■ ]»erson is interested, or for the public good. 


Imputation made 
in good faith by 
. a person for tlie 
protection of his 
interests. 


CRIMINAL INTIMIDATION. 
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500. AVhoever defames another shall be punished with 
simple imprisonment for a term which may 

defamation. 


I unibhnient lor g^tend to two years, or with line, or with 


both. 


501. A\ hoever prints or engraves any matter, knowing or 
Printing or leaving good leason to believe that such 

engraving matter matter is defamatoiy of any person, shall be 
known to be de- punished with simjde imprisonment for a 
amatoi). which may extend to two years, or 

with fine, or with both. 

502. hoever sells, or offers for sale, any printed or 
Sale of printod engraved substance containing defamatory 

or engraved sub- matter, knowing that it contains such 
stance containing matter, shall be punishcd with simple im- 
< c am.atoi) matter, prjgonment for a term which may extend to 
two years, or with fine, or with both. 


CHAPTER XXIL 


OF (■ItIJIINAL INTIJIIDATIO.V, INSULT, AND ANNOYANCE. 


503. A\hioE\ Eu threatens another with any injury to his 
^ . person, reputation or property, or to the 

person or reputation of any one in whom 
that person is interested, with intent to 
cause alarm to that person, or to cause that person to do any 
act which he is not legally bound to do, or to omit to do any 
act which that person is legally entitled to do, as the means 
of avoiding the execution of such threat, commits criminal 
intimidation. 


Por commentary on s. 503, seo Part II., ss, G71-676. 

Explanation .—A threat to injure the reputation of any 
deceased person in whom the person threatened is interested, 
is within this section. 


Ilhistration. 

A, for the purpose of inducing B to desist from prosecuting a civil 
suit, threatens to buru B’s house. A is guilty of criminal iiitimi- 
ilatioii. 
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CRIMINAL INSULT. 


[Chap. XXTh- 


504. Whoever intentionally insults, and tliereby gives 
. . . provocation to any person, intending or 

sulAvlithlntent^to knowing it to be likely that such provoca- 
provoke a breach tion will cause him to break the public 
of the peace. peace, or to commit any other offence, shall 

be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with 
both. 

For commentary on section 504, see Part II., s. 678. 


505. Whoever circulates or publishes any statement, 

rumour or report which he knows to be 
report wurfuront false, witli intent to cause any officer, soldier 
to cause mutiny or or sailoi* in the Army or Navy of the Queen, 
an offence against mutiny, or with intent to cause fear or 
the state, etc. pubHc, and thereby to induce 

any person to commit an offence a^iainst the State or against 
the public tranquillity, shall be punished with imprisonment 
of eitlier description for a term which may extend to two 
years, or with fine, or with both. 

506. AVhoever commits the offence of criminal intimida- 
Puni.iimeDt for l^ou shall be punished with imprisonment 

criminal intimula- of either description for a terni which may 
extend to two years, or with fine, or with 
both ; and if the threat be to cause death or grievous hurt, 
If threat be to or to cause the destruction of any property 
cause death or by fire, or to cause an offence punishable 
grievous hurt, etc. death or transportation, or with im¬ 

prisonment for a term wdiich may extend to seven years, or 
to impute unchastity to a woman, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 


507. Whoever commits the offence of criminal intimida- 
Cr'minai inti- auonymous communication, or 

midatb/n ^ by'”ari having taken precaution to conceal the 
nnonymous com- name or abocle of the person from whom the 
munication. threat coiues, shall be punished with im¬ 

prisonment of either description for a term which may 
extend to two years, in addition to the punishment provided 
for the offence by the last preceding section. 




CRIMINAL INSULT. 




508. Whoever voluntarily oauses, or attempts to cause, 
any person to do anything which that per- 
Act ciiusea by jg leojally bound to do, or to omit to 
do anything^hich Ixe is legally entitled to 
will be ronderei (Jq, by inducing, or attempting to induce, 
nu object of divine person to believe that he, or any person 

Mspeasinc. ^Yhom he is interested, will become, or 

will be rendered by some act of the offender, an object of 
divine displeasure if he does not do the thing which it is the 
<^bject of the offender to cause him to do, or if he does the 
tiling which it is the object of the offender to cause him to 
omit^ shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to one year, or with fine, 
or with both. 


Illiisira{io7is, 

(u) A sits (Iharna at Z’s door with the intention of causing it to 
bo lielicved that, by so sitting, he renders Z an object of divine 
disidcasure. A has committed tbe offence defined in this section. 

(h) A throiitens Z that unless Z performs a certain act, A will kill 
one of A*s own children, under such circumstances that the killing 
would l>e liclicved to render Z an object of divine displeasure. A has 
committed the offence defined in tliis section. 

For commentary on s. 508, see Part IL, s. 677. 


509. Whoever, intending to insult the modesty of any 
woman, utters any word, makes any sound 
inS'l'S or gesture, or exhibits any object, intending 
the modesty of a that sucli woicl 01’ souud shall be heara, or 
woman. gesture or object shall be seen by 

siicli woman, or intrudes upon the privacy of such woman, 
shall be punished with simple imprisonment lor a term 
which may extend to one year, or with fine, or with both. 

For coiumentary on s. 509, see Part II., s. G79. 


510. Wlioevor, in a state of intoxication, appears in any 
.. l-Mio pl«., or io a ,2 pl«»f « 


pubiinii) a drunken trespass in him to enter, and there conducts 
|)cv.<oii. himself in snob a manner as to cause 

annoyance to any perstm, shall be punished witli simple 
imprisonment for a term which may extend to twent\-toui 
Jiours, or with dae, which may extend to ten rupees, or with 
both. 




CRIMINAL ATTEMPTS. 
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CHAPTEE XXIIL 


OF ATTE^IPTS TO CO^imT OFFENCES. 


511. Whoever attempts to commit an offence punishable bjr 
this Code with transportation or imprison¬ 
ment, or to cause such au offence to be com¬ 
mitted, and in such attempt does any act 
towards tlie commission of the offence, shall, 
where no express provision is made by this 
Code for the punishment of such attempt, 
be punished with transportation or imprisonment of any 
description provided forl^^he offence, for a term of transport¬ 
ation or imprisonment which may extend to one half of the 
longest term provided for that offence, or with such’fine as 
is provided for the offence, or with both. 


Punishment for 
attempting to 
commit offences 
punishable with 
transportation or 
imprisonment. 


Illustrations. 

(«) A makes an attempt to steal some jewels by brea^ng open a box, 
and finds, after so oi^euing the box, tlmt there is no jewel in it. He 
has done an act towards the commission of theft, and therefore is 
guilty under this section. 

S A makes an attempt to pick the pocket of Z by thrusting his- 
into Z’s pocket; A fails in the attempt in consequence of Z’s^ 
having nothing in his pocket. A is guilty under this section. 

For commentary on s. 511, see Part II., Chapter XY, 
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ORIGIN OF CRIMINAL LAW, 



PART II 


CHAPTER I. 


PRELIMINARY, 


I. Origin and Development of Criminal Law, §§ 1 —L 

TI. Presumption of Innocence, §§ 5—7. 

ITT. Mens Kea, §§ 8—12. 

IV. Liability for Acts of Agent, §§ 13—17. 

§ 1. Criminal law is the modern equivalent for the law of 
revenge, by which men protected themselves when there 
was no one else to protect them. It still survives in the 
practice of duelling in Europe. Before society existed, 
every man carried his life in his hands. He was liable at 
any moment to be attacked in his person or his property, 
and could only resist by overpowering his opponent. He 
generally did so by killing him. It was the simplest and 
most effectual method. The maxim, ‘‘A tooth for a tooth, ' 
an eye for an eye, a life for a life,” though apparently rude, 
marlvs a distinct step towards criminal justice. It indicates 
a sense of proportion and a certain degree of restraint in 
the dealing between man and man. Still, even this 
principle could not be enforced without violence, and had 
the further defect that it generally left bitterness behind 
it, and gave birth to consequences, such as the vendetta in 
Corsica and the blood feuds among the Pathaus. A further 
advance was made when the injured party agreed to accept 
some valuable compensation, in full discharge of all his 
rights to kill or maim his opponent. The advantages of 
this system were readily seen, and it developed until a 
regular sliding scale was fixed as satisfaction for each of 
the ordinary offences. Even in the case of murder the 
vengeance of the relatives miglit be bought off by paying 
blood money, which of course varied according to the 
importance of the victim. 





DEVFXOPMlilNT OF CRIMIN'AL LAA'. [Chap. I. 

g 2. When matters had got this far, it is evident that 
tho rudiments of a system of criminal law had been reached- 
Public opinion had'benuu to act in a recognized cbrcction 

Tnd according to recognized rules. Tim P’ 

the execution of these rules should be taken out ot tin. 

hands oMndividuals and entrusted to State officials, was a 

very long one, iind often was not taken lor a very loi g 
time Among the Jews, it does not seem to have been 
taken at the period of their history described in Leviticim 
and Deuteronomy. A man wlio is in ured niukoa Ina com 
.rint o the elders. The men of the city carry the 
Offender to the gate and stone him to death. The procedme 
?s cx^tly tho same as prevails to-day in America in the 
mining districts of the’Par AVest, where ^ admims- 

Srod by a Vigilnnco Committee, and executed by Lync 
E oVtl,o ®oll,e.- h:mH,the n.o.lem sjste.n 
force in India, so early as the time to which Mann ma} 
bo attributed. He lays down with perlcct .h-tmetnoss, that, 
the alle"iance and revenue which tho king claims irom iie 
mlbi^are only the equi.alont for_ ilm , 1 -tectmu ^Inoh 
he is bound to extend to them (ix. 

he is to take liis scat in bis court ot an buo t 

decide causes under the eighteen priucipa - • . 

be is too bnsv to do so himself, he is to depute m his . p ace 
a chieHudSud asK8»rs (ix. 1-10). , Th« case .. dacW. 
Ld the pnoishmfnt warded by the It.eg or his Jepu ca 
When the criminal is condemned to a money pajmen , ■ 
Ls not go Ts compensation to the injured person, but as 

a fine to the king. . .. j • • i 

§ .3. The modern distinction between civil and 

are direct and deliberate injuries t P . 'I’hp. 

propertv or to himself in his conjugal rela ions, ihe 
Fnim-v L’ cenerally attentled with violence, ami is visited 
with Vindiltive and often biirbarous 

becomes more com(.lex. men enter r.V, acanire- 

Other, and tail to perfonu their promise.^, ihey acquire 
_• oi»ri I'n fliA Avpi’ciso of theiH thev come iiii 



re([uireH reuressj uui it acju —_ i. ftpr 

ence between a mere injury and a crime, in t le a 
case, tho offender commits an act which he know& > 
wrong, which shows tliat lie is a danger to society, amt 
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231 


!s. 2-4 ] 


whicli makes it necessary that society should treat hm. as 
one who has done a wrong to it us well p to toe com¬ 
plainant. In the former case the dispute is one between 
the individuals concerned. If they require it, the ^tate s 
bound to decide their dispute and enforce its decision, but v 
tliev inav iuvss the matter over, or patch it up as they like. 
Hence theSirond distinction is established^, that tjie case 
of crimes, it is the duty of the «tatc to undertake ti e >.^- 
ciitioii of the offender, and to sentence him on conviction in 
n wav that may operate as a punishment to him and as a 
warning to others. In the case of civil f 

may safely he left in the liands of the parties affected by it, 
and the object of the ultimate decision is not punishment, 
but coaiponsatiou and redress. 


4 AYhen this distinction is once established, the number 


^ 4. vv lien inis uisniiciiuxi m 

of crimes will iiicroaso with the opportunuios lor them, .m l 
also according to the objects which the btato 
itself. Mann recognizes f;'>"es. assaults and s^ 
robbery and other violence, hilso evidence, tludt, 
breach of trust, cheating, adultery and rape 1^- J-J’;m.:,’. 
101 193 352, 304). The numerous other olieiices ''"icii 
fiu’tbo Indian Peual Code were either unknown at that 
oarlv period, or were of such rare importance as not to can 
for notice. Had they arisen, they would no doubt have been 
punished in the same summary way as otheis. ^ “ 

time® however, and especially within the present cenUuy, 
Se’s, or off^ices Jated as if they wcie enmes 
multiplie.1 in an extraordinary manner from 
view vvhich the State has begun.to take ol its X 

I'onnerly it contented itself with ‘“"ha be^un to 

committed wilfully wronglul acts. La^eily ‘j'.' ° 

investigate the manner in which its subjects dis ^ 
moral or social duties, and to impose «PO>i them le a 
restrictions or obligations in the 
business, and in the treatment ot 
them. These statutes bring the persons affected b 
into a completely new relationship to the ^“^0, 
enforced by the only machinery at tbe thsposal ot ^ 
viz. that of criminal procedure. This bas e 
complete revolution in the conception of ; 

issu’d i. “l;',“Sur 

thcnmelves and to the knowledge ot cveryboclv. At preseui, 
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of Oi- abstaining from wliicli the State chooses to enforce by 
the methods and penalties of criminal procedure. Much of 
the diflSculty which has been felt by the English courts 
in many recent cases, has arisen from an attempt to adapt 
to the later system the rules which were framed under the 
former system. Tlie rest of this chapter will be devoted to 
an examination of some of these rules. 

§ 5. The Presumption of Innocence.—The rule that every 
one is presumed to be innocent till he is proved to be guilty, 
is sometimes spoken of as if it was peculiar to the adminis¬ 
tration of criminal law. In the Indian Evidence Act,s. 101, 
illus. (a), it is given as a particular instance of the general 
principle, equally applicable to a suit for ejectment and to 
a trial for murder, that Whoever desires any court to give 
judgment as to any legal right or liability dependent on 
the existence of facts which he asserts, must prove that 
those facts exist.'* The rule merely means, that a person 
who is accused of a crime is not bound to make any state¬ 
ment, or to offer any explanation of circumstances which 
throw suspicion upon him. He stands before the court as 
an innocent man till he is proved to be guilty. It is the 
business of the Crown to prove him to be guilty, and he 
need do nothing but stand by and see what case has been 
made out against him. As far as the case for the Crown is 
concerned, he cannot be called upon to take part in the 
proceeding, except in so far as, for his own protection, the 
court may question him under s. 342 of the Criminal Pro¬ 
cedure Code (see 2 ^ost, § 756). If there is a piece of evidence 
against the prisoner which might be cleared up one way or 
the other by a word from him, he is not bound to say that 
word. He is entitled to rely on the defence that the 
evidence, as it stands, is inconclusive, and that the Crown 
is bound to make it conclusive without any help from him. 
For instance, where a woman was indicted for the murder 
of her child, and it appeared that she was seen with the 
child at G p.m., and arrived at anotlier place without it at 
8 p.m., having in the mean time passed a river, and that in 
that river was found the body of a child, which could not 
be identified as hers, it was held that she could not be 
called upon to account for the child till the death was 
proved, because till then the prosecution had not offered 
the minimum of evidence necessary for a conviction.^ 

^ V. Ilopicuis, 8 C. & P. 591, p'Mt, § 429. 
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j. iiitlier, in making out their case, the prosecution have to 
get rid of every presumption against it; and, to a certain 
extent,there is a presumption in favour of innocence. The 
great majority of mankind manage to get through life 
Avithout committing a crime, and those who assert that a 
particular person has committed a crime, are asserting a 
fact against whicli there is a presumption, which may range 
from something almost insuperable to something evanescent. 
Probably no amount of evidence would convince a jury that 
the Commander-in-Chief, or the Chief Justice, had picked 
a pocket. In the case of a member of the thieving classes 
it would be the most natural thing in the world. 

§ 6. When the case for the Crown has closed, it is for 
the prisoner or his advisers to consider whether any case 
Avhich he need answer has been made out against him. 
This will depend on the nature of the charge. The 
definition of every offence must be satisfied by proof, and 
if this proof fiiils as regards any necessary item, the whole 
fails. Assuming the minimum of proof to be supplied, the 
Crown has oflered evidence which may be sufficient for a 
conviction. The question is, whether it is sufficient. As 
to this the Evidence Act provides by s. 114, ^‘the court 
may presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common 
course of natural events, human conduct, and public and 
private business, in their relation to tbe facts of the par¬ 
ticular case.” As an instance, illus. (a) states that the 
court may presume that a person who is in possession ot 
stolen goods, soon after the theft, is either the thief or a 
guilty receiver, unless he can account for the possession, 
§0 if a man is found at night in another man’s house, where 
he has no business to be, the court may assume any 
particular criminal motive to which the facts may point, with¬ 
out specific evidence of motive.^ It may be that the evidence 
is unworthy of belief, or that if believed it is consistent with 
the innocence of the prisoner, in either of which he 

ought to be acquitted. It may be, however, that 
believed it is sufficient for a conviction, and then it will be 
necessary either to contradict it or to explain it away. 
When matters have reached this p unt, it is evident that 
the presumption of innocence has vanished. There is no 
presumption in favour of the existence of any particular 

1 B-m v. Ghonsamravi, 22 Cal. m. 
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fact which is necessary to make out innocence. If it is 
‘ necessary for a man’s defence to establish an alibi, he must 
prove it.^ Where a man does an act which is primd facie 
criminal, but which may be explained away, it is his business 
to offer the explanation, and to supply the evidence which 
will prove it.^ If he relies on the existence of circumstances 
bringing liis case within any of the general exceptions in 
the Indian Penal Code, or within any special exception or 
proviso contained in any other part of the same Code, or 
in any law defining the offence, it equally lies upon him to 
prove that the circumstances exist, and till this proof is 
offered the court will assume that they do not exist.^ 

§ 7. It is a common remark in directing a jury, that if 
upon the whole case the jury feel any reasonable doubt 
upon the guilt of the prisoner, they should give him the 
benefit of the doubt. If this remark goes beyond a truism, 
it requires to be carefully scrutinized. The nature of proof 
is defined as follows by the Evidence Act, .s. 3:— 

“A fact is said to be proved when, after considering the 
matters before it, the court either believes it to exist, or 
considers its existence so probable that a prudent man 
ought, under the circumstances of the particular case, to act 
upon the supposition that it exi.sts. 

A fact is said to be disproved when, after considering 
the matters before it, the court either believes that it does- 
not exist, or considers its non-existence so probable that 
a prudent man ought, under the circumstances of the par¬ 
ticular case, to act upon the supposition that it does not 
exist. 

A fact is said not to be proved when it is neither proved 
nor disproA^ed.” 

It is evident that the whole question turns upon this: 
When should a prudent man act upon the supposition that 
a fact exists, when he only considers its existence to be 
probable ? This depends, as the Act says, upon the circum¬ 
stances of the case. Where a man’s own interests only 
are concerned, a prudent man may act upon very slight 
evidence; where tlie interests of others are concerned, he 
will probably require stronger evidence. A prudent man 
who is asked to take into his service a person who lies 
under a suspicion of theft, will probably act upon the 


^ Evidenco Act, I. of 1872, s. 103, illiis. (h), 
- Evidence Act, s. lOG. Evi- 


Evidence Act, s. 105. 
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supposition that the char^xe was true, and refuse to employ 
him. If the charge is first made after the man lias entered 
liis service, he will require stronger evidence to dismiss him 
on account of it, and still stronger to charge him with the 
theft. What is the amount of probability upon which a 
prudent man should act when he is sitting upon a jury? 
Here, I think, there is a difference between a civil and 
a criminal case. In a civil case, the interests of two parties 
are in conflict, and the jury is called in to decide the issue 
of the conflict. They must decide one way or the other, 
and they cannot decide either way except upon the balances 
of evidence. Whatever way they decide, they must injure- 
one party just as, and generally to the same extent as, they 
benefit the other. The decision of the issue may involve 
an irnputation of perjury to one side or forgery to the other, 
but the issue itself is merely whether the plaintiff is the 
owner of a particular piece of land, or whether the defendant 
signed a promissory note. The facts may be so balanced 
that each case seems equally jirobable or improbable, and 
then the jury aimply say that tlie plaintiff* has not satisfied 
tliem that he has made out his case. But it there is a 
substantial preponderance of evidence on either side, though 
the case may still be full of doubt, the jury must decide as 
the scale inclines. 7 .u a criminal case there is no conflict ot 
interests. The Crown does not wish to convict the prisoner. 
It only wishes to asce.rtain whether he has been rightly 
charged with the ofl*enct 3 for which he is tried. It is the 
interest of justice that if ho is guilty he should be convicted, 
but it is not the interest of jinstice that be should be convicted 
unless his guilt is fully and clearly made out. otten 

been said that it is better that ten guilty men should ^^cape, 
than that one innocent man si-iould be convicted. oie 
accepting the abstract proposition, 1 should like to !vno\\ 
what the guilty men had done, and what was the evidence 
against the innocent one. But ol this I have no dou > ^ 
it is better that ten guilty men should be acquitteu, tnau 
that one guilty man should be convicted upon lusuraeieu 
evidence, or hy\ lax procedure. The only protection to tlic 
innocent is that no one, however apparently guilty, 
be convicted except in conformity wi)th the strictest rules ot 
law. When therefore it is asked wh; it degtoe of probubi ity 
will authorize a iury to convict, I w ould answer, that tlie\ 
cannot demand‘such absolute certainty as nviU exclude 
every possible doubt, and negative every possible tin > 17 ; 
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: but tliey should have arrived at such a degree of moral 
eertainty as will warrant tliem, in the interests of justice, 
in talking the risk of being mistaken. That risk, under our 
syst0m of law, I believe to be quite infinitesimal. No 
innocent man who is fairly and properly tried can be 
convicted, except under a combination of adverse circum¬ 
stances against which no precautions can guard. 

§ 8. Mens rea.—It is an almost immemorial common¬ 
place of English judges to state that there can be no con- 
! fiction on a criminal charge, unless the prisoner has a mens 
i^ea, or guilty mind. The maxim which lays down this 
'doctrine (actus non facit reum nisi mens sit rea. Non est reus 
nisi mens sit rea) has been traced by Sir James Stephen 
backwards through Lord Coke to the laws of Henry IJ 
Its meaning was discussed wdth great elaboration in. two 
recent cases,where the judges differed completely as to 
its application. In the last case, Stephen, J., with charac¬ 
teristic independence, expressed an opinion that the maxim 
’tself was not of much practical value, and Nvas not only 
likely to mislead, but was absolutely mislf ading; and in 
this opinion, Manisty, J., who agreed with him in nothing 
•else, most heartily concurred. When 'the maxim origin¬ 
ated, criminal law practically dealt with common law 
offences, none of which were defined. ' The law gave them 
-certain names, such as treason, murder, burglary, larceny, 
or rape, and left any person wdio' was interested in the 
matter to find out for himself what these terms meant. 
To do this he had to resort t('> the explanations of text- 
writers and the decisions of judges. There he found that 
the crime consisted, not mercdy in doing a particular act, 
eucli as killing a man, or carrying away liis purse, but 
in doing the act with a particular knowledge or purpose.. 
This superadded mental state was generalized by the term 
onens rea, and the assertion that no one was a criminal 
unless he had the mens rea, really came only to this: that 
nothing amounted to a crime which did not include all its 
necessary i ugredients.*’^ Of course the mental state which had 
to be established to make out a crime varied with the crime 
itself. The maxim that every criminal must have aniens 
rt-a was generally true), but was always valueless. The real 



2 Steph. Grim. L. 94. 


! L.R. 2 0.0.151; and Baj. v. Tolmi, 23 Q.B.D. 168. 

o. 7 Stephen, J., Cundi) v. Le Cocj, 13 Q.B.D. 

207 ; /.Vv7. V. Taho,^ 23 Q.l>.D., at p. 187: 
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lion was, wliether in each case the accused had the 
cular mens rea which proved him a criminal. 

§ 9. Under the Penal Code such a maxim is wholly out 
of place. Every offence is defined, and the definition states- 
tlie accused must have done, but the state 
of his mind with regard to the act when lie was doing it. 
it must liave been done, knowingly, voluntarily, fraudulently, 
dishonestly, or the like. And when it is stated that the 
act must be done with a particular knowledge or intention, 
the definition goes on to state what he must have known, 
or what he must have intended. These elements of the 
crime will be discussed fully hereafter in reference to the 
pecial offences of which they form part. It may, however,, 
be material to make some remarks here in regard to intention,, 
motive and knowledge. 

Intention.— AVhen a man is charged with an offence, he 
frequently says that he did not intend to commit it, and 
apparently supposes that the answer, if believed, would be 
complete. ^ Does he mean that, in doing the act charged 
against him, he did not intend to commit a crime ; or does 
he mean that he did not intend to do the act which the 
law declares to be a crime? In the latter case the plea 
would generally be a good one. In the former case it would 
always be bad. It would only mean that he had formed 
a wrong opinion as to the legal aspect of his conduct, or as- 
^ the consequences to himself that might flow from it.^ 
I or instance, a man is charged with killing a person by 
nring a gun at him. He says that he did not intend to kill 
mm. It he means that the gun went off bv accident, this 
IS a good defence independent of s. 80 of the Penal Code,, 
as it show's that he never fired the gun. If he means that he 
urea at the man to frighten him, and did not believe the 
gun would carry so far, this, if a reasonable belief, would 
negative the criminal intention necessary under s. 299, but 
would be no answer to a charge under s. 004A, w'hich 
mvolves no intention to injure. If he means that he fired 
a him, mistaking him for another person whom he had no 
light to kill, this is no defence whatever, as it is merely 
a uescription of the offence defined by s. 301. If he means 
lat lie fired at him in bis house at night, honestly believing 
iim to be a burglar, this would be a good defence under 
s* '9, as it shows that he has committed no offence. If he 


' See 2 Steph. Crim. L. 113. 
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luems that he fired at him, iiitendinj^ to wound, bul 
intending to kill him, this again would he no defenc^ 
the natural result of hitting the man would be to kill him 
/s. 299). To say that he intended to do a particular act, 
liurdid not intend that the ordinary consequences should 
ibliow from it, is merely to say that he expected that the 
laws of nature would be suspended in the particular 
instance for his convenience (see i^ost, §§ 646 and 647). 

§ 9A. Motive.—Intention must not be confounded with 
motive. Intention shows the nature of the act which the 
man believes he is doing. It he fires at a tiger, and the 
ball glances off and kills a man, he intends to kill the tiger ; 
he neither intends to kill the man nor to do any act 
which could have that result. Motive is the reason which 
induces him to do the act which he intends to do and does. 
If his act is absolutely legal, the motive which leads him 
to doit cannot make it illegal. If a man sinks a well in 
his own land, or sets up a shop next door to one of the same 
sort or carries goods at an unremiinerative rate, his act 
does not become unlawful because his motive is to dram 
the current of water which supplies his neighbours well, or 
to undersell and ruin a competitor.^ An executioner who 
sou<rht the office for the purpose of gratifying his spite by 
lian" iu<' his enemy, would still be doing a perfectly legal 
act,°if he hung him in a proper way. If the act intended is 
absolutely illegal it cannot become lawful by being done 
for an excellent motive. A man who steals the goods or 
takes the life of another in order to save himself from 
starving, is not the less committing a criminal offence {post 

1 no‘'1611. A man who libels another from the loltiest 
motives is lUSt as criminal as if he had done so foi' spite.- 
On the other hand, motive is sometimes important as 
.evidencing a state of mind, which is a material element 
in the offence charged. If a person kills another 
the uretext of self-defence, it is essential to consider whethei 
his real motive was to save his own life, or to take a cruel 
reveiree upon a man whom he found in his power (po,st, 
&‘215h If provocation is set up as an extenuation of what 
would otherwise bo murder, the motive under which the 

1 Jlnulford V. Ftcldcs (1894), 3 Ch.. p. 68; affd. (1895), A.C. 587; 
Mo<i>a Siotmship Co. V. JI/c6Ve^or(1892), A.G. 2o. Sec per .■ lel o , 

/ta CCns V. M. PuHht, L.R. 5 Q.B., p. Ill, post, § Cj5. 

^ /Vr Ld. Coleridge, C.J., G Q.B.i)., p. 313; per Blackburn, J., i App, 
:;a„p.777. 
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whether the provocation had deprived the prisoner of self- 
control (i^ost, § 417). So the motivei which induces a man 
to take goods which belong to auothei’ will be very material, 
as showing that he believed the good s were his own, or that 
he had the owner’s consent to taking them. It will be 
utterly immaterial if it only shows that he took them to 
prevent the owner making what he considers an improper 
nse of his own property ( 2 ^ost, §§ 485, 487). 

§ 10. Knowledge.—Where knowledge of a particular fact 
is an essential element in an offence, as, for instance, under 

497 of the renal Code, it must necessarily be proved. So 
also, where a fraudulent or dishonest intent is an ingredient, 
there must be a knowledge of the facts which make the act a 
fraudulent one. Hence there can be no theft where the pro¬ 
perty is taken iin.ler a bond fide, though mistaken, claim of 
•right {-i^ost, § 485). Probably some such knowledge is always 
required in regard to all crimes properly so called, that is, 
acts which cannot be done without a sense that it is wrong 
to do theyi. There is, however, a large and growing class 
of statutory offences, where acts previously innocent are 
forbidden, or acts previously optional are commanded, simply 
because the State considers such legislation necessary for 
its own interests, or for the protection of some particular 
c]as.s of the community. Here the object of the State is 
merely to compel the adoption of a particular line of 
-conduct, and the penalties that are imposed are intended, 
not for punishment, but for prevention, as the only means 
which the State has at its disposal for the enlbrcement of 
its laws. Now, in regard to such cases, questions liave 
ireqnently arisen, whether a person is punishable under 
the statute, when he has violated its provisions in ignorance 
ot the fact ou which the violation depends. Jn some 
•cases of this sort, the judges, influenced by the mens rea 
doctrine, have sought to solve the question by inquiring 
whether the proceeding was really a criminal proceeding or 
not.^ It is now, howeWr, settled that the true test is, ^'to 
look at the object of each act that is under consideration, 
to see how far knowledge is of the es.sence of the offence 
created.*' - In arriving at this decision, it has been held 

^ »See Ait}/.-Uen. v. Suldihia, 1 Cv. A' J. 220; Cooim v, Simmons, 31 
li.J. U.0. 138, per Martin, B., p. 114. 

‘ /’c)' Stephen, J., Cnn^li/ v. J.c 13 Q.B.D. 207. 
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inaterial to inquire: (1) Whether tlie object of the statul„ 
would be frustrated, if proof of such knowledge was neces¬ 
sary. (2) AVhether there is anything in the wordinir of the 
particular section whioli implies knowledge. (3) Whether 
there is anything in other sections showing that knowledge 
is an element in the 'offence, which is ornitted or referred 
to in the section under discussion. 


§ 11. Hence, upon the first of these grounds, it was held 
that knowledge was immaterial, where a statute imposed iu 
penalty on any one who shall represent any dramatic pro¬ 
duction witliout the consent of the authoiV or where the* 
acts forbidden were ‘^^elling to the prejudice of the pur¬ 
chaser any article of food or drug, which is not of the 
nature, substance, or quality of the article demanded by 
such purchaser,’’ - "'dr having in his possession, and intended 
for food, meat w^hich was unsound and unfit for man.”*'^ 
So, where a statute provided that, "It shall not be lawful 
for any person to receive two or more lunatics into any 
house, unless such house shall have been registered under 
this act/’ a conviction was supported, where it appeared 
that several persons had been received into an unregistered 
liouse, who were in fact lunatics, but whom the defendant,, 
honestly and on reasonable grounds, believed not to be* 
lunatics.^ 

As instances of the second ground, it has been held, that 
where a penalty is imposed upon any one who " allows,” or 
"permits,” or "suffers” a prohibited act to be done, this, 
implies knowledge of the nature of the act.^ So it was held 
that a person could only be convicted of" unlawfully killing 
pigeons ” when he knew the facts which made it unlawful 
to kill them.^ The words; "knowingly and wilfully”' 

! merely mean that a man did the act, being quite aware 
I what he was about, and what consequences would Ibllow 
I from itJ A statute which provides that every one who- 
sends dangerous goods by railway shall distinctly mark 
their quality outside, assumes the knowledge which would 


^ Zee V. Simpso/i, 3 C.B. 871; S.C. 16 L.X C.r. 105. 

“ .Set/s V. Ai'misiead, 20 Q.B.D. 771. 

3 maker x. Til/slone (1891), 1 Q.B. ‘6io. 

^ Beg. T. Bishop, 5 Q.B.l). 259. 

^ Massey y. Moms (1894), 2 Q.B. 412; Soiuersel v. TFarfe (1894).. 
1 Q.B. .574. ^ 

» Taylm- v. Newman, 4 B. & 8. 89; S.C, 32 L.J. 5I.C. 186. 

■ Daniel v. Jones, 2 C.P.D. 351. 
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enable such a description to be given. Thereiore H was 
held that a person could not be convicted "'hp had y 

forwarded -roods received from their owner with an untrue 
description upon them, and who had used proper precautions 
to find out their true character/ 

As illustrating the third ground : a statute P^ed {v,e 
protection of Government stores, made 

Lcealing, and by s. 2, the possession, ot stores “^iked with 
the broad arrow. The defendant ' "hf, 

with tlie possession of such stores, which were fotiiil on iu8 
uemises in casks which he had lately rece ved 
not been opened. There was no evidence that he knew of tlieir 

contents. It was held that he could not be JJ • ’ 

.1, said: “The possession in the second section is put m 
precisely the same category with the concea ^ "p ^ 
a positive act done by the individual, in order to constit^ 
the crime.” He also considered that any «t^r cons ructiou 
would reduce the statute to an absurdity Uc 

hand, where a person was charged under s. to oi th 
Licensing Act, with “ selling intoxicating liquor to a 
drunk-en^erson,” and it was proved that the i|erson was 
in fact drunk, but did not appear to be so, and was not 
believed to be drunk by the person who served him, the 
conviction was upheld. Stephen, J., relied upon the presence 
of the word “knowingly" in other sections, and its absence 
in s. Id, and also on the general policy ot the act, to put 
upon the publican the responsibility of determining w 
his customer is sober.^ . 

§ 12. These questions will generally arise upon specia 
and local Acts. There arc, however, a lew sections o the 
>nalCode in which the prohibition “Ser 

■ solute, irrespective of the . he re¬ 
ts which make it nnlawtul. It r>, iof 

>. that where ignorance is a <lefence, the p 
^rson alleo-ing it.*^ In many cases, as in the 
MaJks 10 ° IV. of 1889, ss. (5, 7, 8, the onus ot 
b fatts is expressly thrown upon the prisoner. 

bi^4L.^folloVcd i?-./. V. Sl.p, I..&C.41; S.C. 

to 344; Dhmia v. Clifford, 13 

, 1872, s. 100. 




LIABILITY FOR ACTS OF AGENT. [Chap. Ik. 

The same rule exists in regard to public nuisances. The 
defendant, who was the owner of a quariy, was indicted for 
a nuisance caused by the refuse being discharged into 
a river. It appeared that he was, through age, unable to 
superintend the works, which were carried on by a manager, 
and that he and his sons had repeatedly told the workmen 
to put the rubbish where it could cause no harm. At the 
trial, Blackburn, J., told the jury that such evidence was 
immaterial if the nuisance was in fact caused as alleged. 
This direction and the consequent conviction were sustained 
bv the Court of Crown Cases Reserved, on the ground that 
the proceeding ivas not of a strictly criminal nature. Black¬ 
burn, J.. said : “I only wish to guard myself again.st it being 
supposed that either at the trial or now, the general rule, 
that a principal is not criminally answerable for the acts 
of his agent, is infringed. All that it is necessary to say is, 
that where a person maintains works by his capital, and 
employs servants, and so carries on the works as in tact 
to cause a uui.sauce to a private rigid, for which an action 
would lie ; if the same nuisance inflicts an injury upon 
a public right, the remedy for which would be by indict¬ 
ment, the evidence which would maintain the action would 
also support the indictment’ ^ 

§ 16. Prima facie a general authority to an agent to 
conduct a lawful business, must be taken to mean an 
authority to conduct it according to law. Ihe presumption 
may of course be negatived by showing that the principal 
had appointed an agent whom he knew to be likely to act 
in an unlawful manner, or that he had continued to employ 
him after he had so acted, or that the business was m tact 
conducted in an unlawful manner for the benefit ot the 
employer, in a way which justified an miereuce that the 
latter knew of or connived at it." In the absence of sucl 
special circumstances, nn employer is not in general answer 
able criminally for the acts ot bis servant. Ihero aie, 
however, cases in which a statute expressly orders or Jorbid. 
the doing of a particular act, and imposes a penalty tor 
disobedience. Tlie great majority of such statutes relate 
to the mode in whicli a particular business is to be con¬ 
ducted. In construing such statutes, the liability ot an 

1 Eea. !•. Steplum, L.E. 1 Q.B. 702; Reg. v. Medhn, C C. & T. 292. 

“ Reg. V. ndbrcoh, 4 Q.B.D. 42, at p. 62; Maesey v. horm 
2 Q.B. 412; Attg.-Ucn. v. Biddotm, 1 Or. & J- 220. 
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employer for the act of his agent depends upon exactly the 
same considerations as those already discussed, in regard to 
the liability of a man in respect of matters of whose 
existence he was ignorant {ante, §§ 10, 11). Assuming that 
the employer was not aware that the agent was doing, or 
likely to do, the act complained of, it is evident that the 
same question of knowledge arises in a slightly different 
form. Accordingly, in an English statute which provided 
that “ if the ('arrier have any pheasant in his possession he 
shall be convicted,’* and where the possession was that of 
one of his servants, it was held unnecessary to aver or prove 
that he had it in his possession knowingly/* Abbott, C.J., 
said : ‘^The statute has no such word. If it were necessary 
to aver that the defendant had actual knowledge, it would 
cast on the prosecutor a burthen of proof which could not 
be easily satisfied, particularly as the carriers themselves, 
usually residing in one place, cannot have any actual know¬ 
ledge of that which may be done by their servants in the 
course of a long journey. I am of opinion that it is not 
a sulHcient defence for a carrier in any case of the descrip¬ 
tion, to show that he did not know that the particular parcel 
contained game, although it might be a good defence to 
show that it was put into the waggon by the servant for 
3iis own benefit, and contrary to the orders and in fraud of 
of liis master.**^ On the other hand, where the Merchant 
Shipping Act subjected to a penalty, ^‘Any owner or 
master who allows the ship to be loaded so as to submerge 
it below a particular line;” the owner was held not to be 
liable for the act of the mastei- done without his knowledge 
and assent.- Here the word ‘‘allow” implied an exer(use 
of personal discretion, and the words ‘'or master” showed 
that the statute contemplated a case where the master 
might allow the forbidden act, though the owner did not. 

17. The same question has frequently arisen upon the 
licensing Acts by which the management of public-houses 
is controlled. The principle of these Acts wais stated by 
Cave, J., in the last-named case, as follows:— Licences to 
k’eep ale-houses are only granted to persons of good per- 
''Onal character; and it is oi>vious iliat the object of so 
restricting the grant of licences w'ould be defeated if the 
licensed person could, by delegating the control and 


* Ji. V. 2 B, & C. 717. 

- T. Morris (1894], '1 Q.B. 412. 
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management of the liouse to another person who was alto¬ 
gether unfit to keep it, free himself from responsibility for 
the manner in which the house was conducted.” Accord¬ 
ingly, where an Act imposed a penalty on any licensed- 
person who “ supplies any liquor to a constable on duty 
without authority from his superior officer,” the defendant, 
who was a licensed person, was convicted on proof that his 
servant had supplied liquor in violation of the clause. 
Archibald, J., relied on the absence of the word “ know¬ 
ingly,” which was contained in the previous clause; Black¬ 
burn and Quain, J.J., on the principle that otherwise the 
Act would be rendered futile.^ Tiie words “suffer” or 

permit” are construed as implying personal knowledge. 
In reference to clauses containing such words, it has been, 
held that where the householder is present, exercising per¬ 
sonal control over the premises, he is not liable for acts- 
which take place without his knowledge or connivance, even 
though they are known to a servant, upon whom no duty 
is cast in consequence of such knowledge. If, however, he- 
j)laces another person in complete charge of the premises,, 
or any part of them, then ho substitutes that person for 
himself, he accepts liability for his acts, and the knowledge 
of that jierson is his knowledge, and he is responsible as if 
he had suffered or permitted whatever his delegate suffers- 
or permits. Accordingly, it was held that the landlord, who 
was busily engaged in another part of the house, could not 
be convicted for “suffering gaming on licensed premises” 
when it took place without his knowledge in another room,, 
although a waiter occasionally entered the room to supply 
drink to the persons who wore gaming.'*^ On the oilier 
hand* whcni the gambling took place in a skittlo-^alloy 
attached to the*preinise.s, whici) was placed in cntiro charge 
of a servant who managed it and attended upon those who- 
frequented it, and the gambling took place with his know¬ 
ledge and assent, the landlord was held liable, though he 
did not know of it, and had instructed the manager to- 
prevent it,^ 

Sections 154 and 155 of the Penal Code impose a penalty 
upon the owner of land in certain coses where a breach of 
duty is committed by bis agent or manager. 


1 yiuUms V. ColIhiHy L.lt., 9 292. 

- iSomersHt v. llarty 12 Q.B.D. 3G0. 

following Jlc.ilfjaie v. IkujneSyl. 
''^"hero the landlord went to Ixid, leaving the hall porter iu. 
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CHAPTER II. 

LOCAL EXTENT OF INDIAN JURISDICTION. 

I. Extradition, § 19. 

II. Extraterritorial Jurisdiction. 

1. Ofi'ences committed on land, §§ 27. 30—38. 

2. „ „ sea, §§28,'39. 

Admiralty Jurisdiction, §§ 39, 40, 46 — 48. 

3. Persons liable to jurisdiction, §§ 44 — 60. 

Piracy, §§ 61— 67. 

4. Law applicable to offence, §§ 68—80. 

§ 18. Application of Penal Code. —So far as India and the 
persons resident therein are concerned, the primary inten¬ 
tion of the Legislature is to substitute the Penal Code for 
the criminal law which previously existed. That law, how¬ 
ever, is not repealed, except by implication, and in cases to 
which the provisions of this Code apply. The frame of 
these clauses is thus explained by the Commissioners in their 
Second Report, 1847, ss. 53G—538. 

‘‘We do not advise the general repeal of the Penal laws 
now existing in the territories for which we have recom¬ 
mended the enactment of the Code. We think it will be 
more expedient to provide only that no man shall be tried 
or punished (except by a Court ]\Iartial) for any acts winch 
constitute any offence delined in tlie Code, otherwise than 
according to its provisions. It is possiblo that a low actions 

wliich are puiiisliablo by some existing law, and which the 
l^egiHlatnre >Yonld not desire to exempt, uuiy have been 
omitted from the Code. And, in addition to this considera ¬ 
tion, it appears to us that actions which have been made 
penal on special temporary grounds, ought not to be included 
in a general Penal Code intended to take its place amongst 
the permanent institutions of the country.” 

The object is carried out as regards offences committed 
within the territories by s. 2, which is explicit enough. 

With regard to offences committed beyond those territories 
the Code is less clear. Section 3 enacts that where a person 
might, by virtue of any Act of the Legislative Council of 
Calcutta, be tried in British India for an offence committed 
out of British India, he is to be dealt with according to this 
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Ojde. Section 4 contains a .similar provision as to servants 
of the Queen who commit oftences within the dominions of 
allied Trinces. But neither of these sections covers an 
equally important class of cases, that, namely, of persons 
who are not servants of the Queen, and who are triable in 
British India, not by virtue of any Act of the Legislative 
Council, but under Acts of ParKameut. These \yill be 
governed by the law contemplated by the Act of Parliament 
which gives jurisdiction over them in India. 


§ 19. Extradition. — Offences committed beyond the limits 
of British India may either be tried in India, or the offender 
may be given up for trial in the country where his crime 
was committed. 

Cases of the latter class will now he disposed of under Ae 
Foreign Jurisdiction and Extradition xYct, XXI. of 18/9. 
It seems to contemplate two distinct cnses. First, where the 
offence has been committed in any of those States specially 
connected with India, in which the Governor-General in 
Council has a power and jurisdiction which is exercised by 
a Political Agent (s. 3). Secondly, where the ollence is com¬ 
mitted in some State where there is no sncli Inditm juris¬ 
diction, or in some other part of Her Majesty’s dominions. ^ 
First ,—“When an offence has been committed, or is 


supposed to liave been committed, in any State against the 
law of such State by a person not being an European British 
subject, and such person escapes into, or is in British India, 
the Political Agent for such State may issue a warrant for 
his arrest and delivery at a place in such State, and to a 
person to be named in the warrant, if such Political Agent 
thinks tiiat the offence is one which ought to be inquired 
into in such State, and if the act, said to have been done, 
would, if done in British India, have constituted an offence 
against any of the sections of the Indian Penal Code men¬ 
tioned in the second Schedule hereto, or under any other 
section of the said Code, or any other law, which may, 
froni time to time, be specified by the Governor-General 
t, " in Council by a notification in the Gazette’’ (s. 11). 

^ The sections mentioned in the second Schedule are the 

following:—2UG, 208 (frauds upon creditors); 224 (re- 
si.stance to arrest); 230—2G3, both inclusive (coin) ; 299— 
304 (homicide); 307 (attempt to murder); 310, 311 
(1 hugs); 312—317 (injuries to infants); 323—333 (hurt); 
f "^ 347, 348 (wrongful continement); 360—373 (kidnapping); 

375—377 (rape and unnatural offences); 378—414 (offences 
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property); 435—i40 (mischief): 443—446 (house- 
tresi)ass ; 464—468 (forgery); 471 — 477 (frauds iu regard 
to documents). 

“Such warrant may be directed to tlie Magistrate of any 
district in which the accused person is believed to be, and 
shall be executed in the manner provided by the law for 
the time being in force with reference to the execution of 
warrants ; and the accused person, when arrested, sliall be 
forwarded to the place and delivered to the otlicer named 
in the warrant” (s. 12). 

Such Political Agent may either dispose of the case 
himself, or if he is generally or specially directed to do so 
by the Governor-General in Council, or by the Governor in 
Council of Fort St. George or of Bombay, may give over the 
person so forwarded, whether he be a native Indian subject 
ot Her Majesty or not, to be tried by tlie ordinary courts 
ot tile State in which the offence was committed” (s. 13). 

It will be observed that the Political Agent is not autho¬ 
rized to demand the extradition of an European British 
subject, ile must apparently be dealt w ith in India under 
the Grim. P.C., Act X. of 1882, s. 188. 

Xhe arrest by a police officer in India of a person 
charged with having committed an offence in a Native 
State, with a view to handing him over to be dealt with by 
the authorities of that State, if made without a w’arrant 
is illegal, and punishable under s. 342 of the Penal Code.” ^ 

§ 20. Extradition, as between the British Go¬ 

vernment and non-Asiatic States, is only granted by virtue 
ot some treaty, which again requires an Act of Parliament, 
or a Local Act to give effect to it.‘*^ As regards India, such 
demands are most likely to arise between our Government, 
on one band, and the Governments of Portugal and France 
on the other. 

Portugal.—The Portuguese Treaty Act, 1880 (IV. of 
18^0), provides lor delivery by each of the contracting 
parties to the other of persons wffio, being accused or con¬ 
victed ot crimes committed in the Indian dominions or 
jurisdiction ot the one j)arty, shall be found in the Indian 
dominions or jurisdiction of the other. When the crime 
tor which extradition is claimed has been committed beyond 
the dominions of the party claiming, the requisition shall 

’ Be MaJeund, 19 Bom. 7*2. 

Per Mellish, L.J., L.B. 5 P.C. 189; Forsytli, 311, 309. 
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its dominions, and if the person cdaimed is a subject of the 
party claiming his extradition. ^ The offences for which 
extradition shall be granted by either party are set out in 
a Schedule. It is provided that no person who is a British 
subject by birtli or naturalization shall be given up to the 
Portuguese authorities. And similarly that no Portuguese* 
subject shall be delivered up to the British authorities. 
Also that tlie person surrendered shall not be kept in prison 
or brought to trial by the party to whom the surrender is 
made, for any other crime, or on account of any other matters, 
than those for which the surrender has been granted. 


§ 21. France.—The Treaty with France (August 1*1, 1876} 
is very similar, but contains a special clause which is not 
found in the Portuguese convention, that no extradition 
shall be granted for any political offence, or any act con¬ 
nected with a political offence. These words are not limited 
to offences against the State, such, for instance, as those- 
in Chapter VI. of the Penal Code. Nor do they include 
crimes merely attributable to political feeling, such as the 
assassination of the Czar, or the dynamite outrages of the- 
anarchists. But they mean that fugitive criminals are not 
to be surrendered for crimes which are specified in the- 
extradition treaties, if those crimes were incidental to and 
formed a part of political disturbances ; as, for instance, the 
shooting of a soldier who was engaged in putting down an 
insurrection, or the destruction of property to form a barri¬ 
caded Where extradition was demanded in England of 
a French anarchist, wlio was charged with causing explosions^ 
at a cafe in Paris, Cave, J., held that this was not a j^olitical 
offence. ‘^Id order to constitute an offence of a political 
character, there must be two or more parties in the State,, 
each seeking to impose the Government of their own choice 
upon the otlier, and if the offence is committed by one side^ 
or the other, in pursuance of that object, it is a political 
offence, otherwise not.” “ 


§ 22. The treaty of 187G expressly preserves the treaty 
of March 7, 1815, relating to the East Indian possessions of 
< h eat Britain and France, which would probably be the one 
resorted to in the case of fugitive criminals in India. It 


' 2 Steph. Crinn Law, 70, re rn^tioni (1891\ 1 Q.H. 119. 
- Jie Mrmnrr (1891), 2 Q.L. 415^ at \\ 419. 
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eclares that all Europeans anrl others whatsoever, against 
whom judicial proceedings shall be instituted within the- 
limits of tlie said settlements or factories belonging to His 
Most Christian Majesty for oflfence.s committed or debts- 
contracted within the said limits, and who shall take refut^e- 
out ol the same, shall be delivered up to the chiefs of the- 
said settlements and factories; and all Europeans and others- 
wJiatsoever, against whom judicial proceedings as aforesaid 
shall be instituted without the said limits, and who shall 
within the same, shall be delivered up bv the 
duels ol the said settlements and factories, upon demand 
being made of them by the British G-overnment.” ^ 

§ 23. The modern practice in extradition treaties is' to- 
name specifically the offences for which each party under¬ 
takes to deliver up offenders to the other. In such cases- 
no extradition can be granted, unless the facts alleged con¬ 
stitute an oflence against the laws of the harbouring, as welt 
as ol the claimant party, within the terms of the treaty. It 

f is given by each State 

to different things.^ Even where general words are used, 
such as 111 the 1 reach treaty of March 7, 1815, the same- 
general principle is applied. A treaty with China bound 
the Government of Hong Ivong to surrender anv Chinese 
subject “ who has committed, or is charged with havino- 
committed, any crime or oHence against the laws of China.* 
It was held by the Judicial Committee, that these words 
ought to be limited to those ordinary crimes and offences- 
which are punishable by the laws of all nations, and wliich 
are not peculiar to the laws of China.» Again, the special 
condition against surrender of political offenders is a general 
principle ot international law, which has from the earliest 
imes been acted on by all nations which are powerful enough 
0 resist the demand. A remarkable instance in recent times 
was the refusal of Turkey, in which she was supported by 
England, to surrender to Austria and Eussia their subjects 
Who had taken part in the Hungarian imsurrectiou of 

§ n recent case in Bombay, where, under an agree¬ 

ment between the British Government and a Native State 


see }mf, § 37; BaroJa, treaty of 
^ ( cntral Lidia, 4 Aitcliison, IHo—197 

sunuud, July 10, 1861, 5 Aitcliison, 117- AiW treatv 

Pebniary, 18o5, arts. 4-7, 2 Aitchison, 221 . ’ ticat%, 

lie li indsor, 34 1j..J. M.C. 163; re Ilclleneoiitiv (18911 2 O R loo 
3 Atlii.-(leu. v. KwiL-A-Smih, L.R. 5 P.G., n. pi^ ’’ " 

« Eonsyth, 371. ‘ > i - • 
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for tlie snrreiider of offenders, a man had been demanded 
Irom the Native State as being charged with dacoity, and 
was subsequently tried and convicted of theft, the High 
Conit lield that the conviction was good, inasmuch as there 
was nothing in the extradition treaty which provided that 
a person surrendered on one charge should not be tried on 
another.^ Even if there had been an express stipulation to 
that effect, it is difficult to see how tliat could have invali¬ 
dated the conviction. The court which tries a prisoner has 
nothing to do with the mode by which he has fallen into 
the hands of justice. Its business is to see that he has been 
legally committed for an offence within its jurisdiction, and 
that his trial is conducted according to law. It is the 
business of the Government to see that it does not break 
faith with the surrendering State. If it does, that is a 
matter for complaint by the State which has given up the 
offender. If, however, as in the case of the Portuguese 
Treaty, the stipulation is embodied in a statute which binds 
the tribunal, it would probably be held that it had no 
jurisdiction to try the offender on any other charge. In 
v. Nelson, Cockburn, C.J., in charging the grand jury, 
said, evidently with reference to Iteg. v. Battler : " “ Suppose 
a man to commit a crime in thiT^untry, say murder, and 
that before he can l)e apprehended he escapes into some 
country with which we have no extradition treaty, so that we 
■could not get him delivered up to us by the authorities; and 
.suppose that an English police officer were to pursue the 
malefactor, and finding him in some place where he could 
lay liands on him, and from which he could easily reach 
the sea, got him on board a ship and brought "him to 
England, and the man were to be taken in the first instance 
before^ a magistrate ; the magistrate could not refuse to 
commit him. If he w'ere brought here for trial, it would 
not be a plea to the jurisdiction of the court that he had 
escaped from justice, and that by some illegal means he 
liad been brought back. It would be said, ‘ Nay, you are 
here; you are charged with having committed a crime, and 
you must stand your trial. We leave you to settle with 
the pat ty who may have done an illegal act in bringing you 
into this position ; settle that with him.’ ”» 

' \ 17 Born. 

- 27 L.J. M.C. 48; 1). & K m,post, § 437. 

!it Loiies, J., Reg. v. Hughes, 4 Q.Jj.D., 
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§ 25. The Extradition Act, 1870 (33 & 34 Viet., c. 52), is 
in terms only applicable to, the United KiiiRdom, but s. 17 
provides that it may be extended to any British possession 
(s. 26) by order in Council, and the extending order may 
either suspend any existing law on the subject which 
prevails in such possession, or may direct that such law shall- 
have effect as part of the Extradition Act, either with or 
without alteration (s. 18). This treaty applies to all persons- 
of whatever nationality they may be, except subjects of the 
State from which extradition is required, who have com¬ 
mitted any of the specified crimes within the jurisdiction of 
the State which demands the extradition.* 

This Act and the Amending Act (36 & 37 Viet., o. 60 
s. 4) contain provisions which practically make all warrants’^ 
depositions, or affirmations prove themselves, if purportinc^ 
to be issued by the authorities of the country which demand! 
tlm offender, and to he signed by a judge, magistrate or 
officer of the Foreign State, whose signature is either proved 
by oath, or authenticated by an official seal, of which all 
courts fme to take notice (s. 15). The Indian Evidence Act, 
I. of 1872, s. 82, enables similar documents to be proved in 
the same way, if produced in India. By s. 33 of the Indian 
Evidence Act, depositions of witnesses who have been 
examined in presence of the accused in the country where- 
he was committed for trial, but wlio cannot be compelled 
to attend in the country where he is actuallv tried, may be 
used against him at his trial.^ 

§ 20. The machinery for carrying out all demands for 
extradition made upon the Indian authorities, is provided 
by Act XXI. of 1870, s. 14, as follows 

“ Whenever a requisition is made to the Governor- 
General in Council or any Local Government, by or by the- 
persons for the time being administerin-^’' 
Uie Executive Government of any part of the dominions 
Uei Majesty, or the territory of any Foreign Prince or 
Smte, that any per.son accused of having committed an 
offence in such dominions or territory should be given up 
the Governor-General in Council or such Local Govaanmont 
as the case may be, may issue im order to any mao-istrate’ 
who would have had jurisdiction to inquire into the%ffence' 
if it had been committed within his local jurisdiction’ 
directing hiiii to inquire into the truth of sueli accusationl 

' Hey. V. iianx, 9 Q.lt.D. 93. - Emj yesa v. D> ssaji, .3 Bom. ;334. 
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The magistrate so directed sliall issue a summons or warrant 
for the arrest of such person, according as the offence 
•named appears to be one for which a summons or warrant 
would ordinarily issue; and shall inquire into the truth of 
such accusation; and shall report thereon to the Govern¬ 
ment by which he was directed to hold such inquiry. It, 
upon receipt of such report, sucli Government is of opinion 
that the accused person ought to be given up to the persons 
making such requisition, it may issue a warrant for the 
•custody and removal of such accused person, and lor his 
delivery at a place, and to a person to be named in such 
warrant ** 

It is also provided by Act IX. of 1895, s. 2, that ‘^all 
powers vested in, and acts autliorized or required to be done 
by, a police magistrate or any justice of the peace in relation 
to the surrender of fugitive criminals in the United Kingdom 
under the Extradition Acts, 1870 & 1873, are hereby vested 
in, and may in British India be exercised and done by any 
presidency magistrate or district magistrate in relation to 
the surrender of fugitive criminals under the said Acts.’' 

§ 27. Extraterritorial Jurisdiction on Land.— It is now 
necessary to examine the cases in which the Indian courts 
have jurisdiction in respect of crimes committed out of 
India. 

By the common law of England, the courts in England 
have no jurisdiction over a British subject in respect of 
•crimes committed by him on land out of England. The 
reasons appear to have been, because such an act could not 
be said to be done against the peace of the king’s realm, 
liis Crown and dignity; ” and also because the courts could 
only try a crime by means of a jury dc vicineto^ that is, 
summoned from the district in which the act took place. 
Subsequently various statutes were passed enabling the 
courts to try treason, murder, and manslaughter committed 
on land by a British subject abroad. The Court of Queen s 
Bench is also a statutory tribunal for the trial of abuse of 
official authority by persons acting under royal commission 
beyond the realm.i From about the sixteenth century, 
■commercial settlements and factories came to be established 
in non-Cliristidn and partly civilized nations, and there by 
treaty, usage or sufferance, our right to exercise civil and 
•criminal jurisdiction over persons within the limits of such 

^ 2 Steph. Crim. L. 14. 



settlements or factories by means of local tribunals came to 
be recognized. These tribunals have in the present reign 
received a Parliamentary sanction by the Foreign Jurisdic¬ 
tion Acts of 1843, 1865, 1866 and 1878. Under an order 
in council for courts of tlie dominions of the Porte, the courts 
of Constantinople and Egypt may in special cases forward 
natives of India for trial to Bombay.^ 

§ 28. Admiralty Jurisdiction.—Jurisdiction in regard to 
•offences committed at sea stood on quite a different footing. 
From the earliest times English ships were found in every 
part of the known world. Control over them ' and their 
orews, and those who had dealings with them, was vested in 
the Lord High Admiral, and he, by his local deputies or 
vice-admirals, took cognizance of all crimes committed on 
British ships. The objection to this was, that proceedings 
in the Admiralty Court were governed by civil law, so that 
unless the accused plainly confessed the charge laid against 
him, it must be proved by two witnesses who saw the offence 
committed. In general also the case was tried without a 
jury. This led to the passing of an Act, 28 Hen. VIII., c. 15, 
by whicli all offences cognizable by the admiral were to be 
ffealt with according to the course of the common law, as if 
they had been committed on land, in places within the realm, 
by commissions directed to the admiral or his deputy, and 
three or four other substantial persons named by the king. 
These persons were in practice judges of tlie common law 
•courts. By 11 & 12 Will. HI, c. 7 ; and 46 Geo. III., c. 54, 
the king was authorized to issue commissions to persons in 
any colony or foreign possession of the Crown to try any 
offence committed on the sea, according to the common 
course of tlie laws of this realm used for offences committed 
on land. Finally, in 1834, by the Central Criminal Court 
Act (3 & 4 Will. IV., c. 36, s. 22), that court was empowered 
to try all oftences committed within the jurisdiction of the 
admiralty, and in 18-14 it was provided by the 7 & 8 Yict., 
c. 2, that all commissioners of oyer and terminer, or gaol 
delivery, should have all the powers which commissioners 
under the Act of Hen. VIII. would have as to trial of 
oftences committed at sea.*^ It will be observed that none 
•of these acts did away with admiralty jurisdiction. They 
merely directed that it should be exercised by particular 

^ 2 Stepb. Crim. L. 00. 

^ 2 8teph. Crim. L. 16—21 ; 1 Russ. 20, note L 
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persons or courts, and that the same law and procedure^ 
should be applied as if the acts complained of had been 
comm.tted in an English county.^ 

§ 29. Indian Jurisdiction. —As regards the trial by Indian 
authorities of offences committed out of India, it must be 
remembered that the Indian courts are essentially courts' 
of local jurisdiction, and have no power to try any person 
for a crime committed out of India, unless by some special 
provision authorizing them to do so. When such a crime 
has been comrnitted, and the offender is within Indian, 
jurisdiction, it is necessary to inquire: firsts what courts 
can take cognizance of the offence ; secondly, what persons 
are triable % those courts; and, thirdly, what law is to be 
applied to ascertain the offence, and to determine its 
penalty. Further, different considerations apply according' 
as the offence has been committed on land or on sea. 


§ 30. First —As regards offences committed on land. Act 
XXI. of 1879, s. 8, provides that the law relating to offences 
and to criminal procedure for the time being in force in- 
British India shall, subject to such modifications as the- 
Governor-General in Council from time to time directs, 
extend to all European British subjects in the dominions 
of Princes and States in India in alliance with Her Majesty,, 
and to all native Indian subjects of Her Majesty in any 
place beyond the limits of British India. It has accord¬ 
ingly been held that tlie High Court of Bombay had 
authority, under s. 526 of the Criminal Procedure Code of 
1882, to transfer for trial before itself a case of defamation 
pending before the court of the cantonment magistrate of 
Secunderabad.^ Idie Criminal Procedure Code of 1882, 
s. 188, declares that When a European British subject 
commits an offence in tlie dominion of a Prince or State in 
India in alliance with Her Majesty, or when a native Indian 
subject of Her Majesty commits an offence at any place 
beyond the limits of Britisli India, ho may be dealt with, 
in respect of such offence, as if it had been committed at 
unj^ place within British India at which he may be found.’* 
Rut where the offence was committed in a Native State- 
which possesses a Political Agent, he must certify that the 
offence is one which ought to be tried in British Intliav 
Any prf>ceedirigs taken thereupon will be a bar to proceed- 


* Prv. V. Ktyn, 2 Ex. D., pp. 169, 209. 
//. V. EdivuTih, 9 bom. 333. 
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lugs for tbe same oiifeuce under Act XXI. of 1879, in any 
territory beyond the limits of British India, exactly as they 
would have been if tiie offence bad been committed in 
Indiu.^ 


§ .)!. Under this section native Indian subjects, who were 
found in Ahmedabad, were convicted there of the offence 
of breach of trust as carriers, committed by them in Goa,^ 
Under the repealed Act XI. of 1872, s. 9, a native Indian 
subject who committed a murder in Cyprus was held triable 
in Agra.*^ 

§ 32. Native Indian Subject.—As regards theque.stion,Who 
is a native Indian subject ? the following case lately arose. 
The family of the accused belonged to Bakool, in Baroda. 
His grandfather took service in British territory, at Kalol, 
retaining a house at Bakool, and having another, where he 
generally resided, at^Kalol. The father of the accused lived 
•'Imqst entirely at Kalol, and was also in the service of the 
iiitish Government. He married a wife from Baroda, and 
he accused was born tliere in the territory of the Gaikwar. 

“ le accused \ias educated partly in Kalol, and subsequently 
" Baroda, and he also entered the British service. He 
' • ntted an offence in the allied State of Cambay, and 
•^‘^uud in Ahmedabad, was tried there and convicted. 

•I I was reversed. It was held upon these facts 
'■ ‘ ;iatural-born subject of Baroda; that he had 

o alter his nationality ; and that neither his 
ndia, nor his service under the British Govern- 
, , ^ him a native Indian subject. As a servant of 

j, he w s punishable under s. 4 of the Penal Code; 
j .s .section, though it determines the mode of punisli- 
. T, does not give the Indian Courts jurisdiction over an 
nee committed beyond their limits.^ 

j . j o.'. 1 he above provisions relate to cases where the 
-ntender, having committed an offence out of British India, 
is ulterwards found within British India. Where the 
offender remains in the country where his offence was com¬ 
mitted he must be dealt with under s. 6 of the Foreign 


T j ludian Council to legislate for persons out oi 

OQ Ikiiish subjects within tho allied States, from 

^ct c 98^^ ’ ^ subjects, from 32 & 3^^ 

- V. Daj/a JJhima^ 13 Born. 147. 

2 Beg. V. Sarmnkh Sing, 2 All. 218. 

^ Bej, V. Xaiwarai, 16 Bom. 178. 
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tirisdiction Act (XXL of 1879), wliicli autliorizes the* 
Govevnor-Geueral in Council to appoint in places out of 
British India justices of the peace, who shall have, in pro- 
ceedinp:s against European British subjects, or persons 
accused of having committed offences conjointly with such 
subjects, all tlie powers conferred by the Code of Criminal 
Procedure on magistrates of the first class who are justices 
of the peace and European Brilish subjects. The Governor- 
General in Council is by the same section autliorized to 
1 direct to wliat court having jurisdiction over European 
1 British subjects such justice of the peace may commit for 
trial. By statute 28 A: 29 Viet., c. IG, the Governor-General 
in Council was empowered to authorize any of the High 
Courts established under 24 & 25 Yict., c. 104, to exercise- 
any such jurisdiction in respect of Christian subjects of Her 
Majesty resident within the dominions of such of the Princes- 
and States of India in alliance with Her Majesty as tho 
said Governor-General in Council may, from time to tiintf 
determine. In pursuance of this power a Notification, No 
178 J, was issued by the Governor-General in Council o. , 
the 23rd September, 1874, which allotted to the Hi.. 
Courts of Fort William, Madras, Bombay and tlie N <] 
Western Provinces the Original and Appellate Cr* 
Jurisdiction to be exercised over European British t 
of Her Majesty, being Christians<i-resident’ ‘ , * 

Native States therein mentioned. To Mac. 
jurisdiction over such persons resident in M; , - 

core. Cochin, Pudukotrai, Banganapalle and\" : , 

further Notifications of the same date, Nos. 18o : - 

was directed that the agents to the Governor-Gv, 
itajputaua and Central India should not exercise the ^ 
of a High Court within the districts previously specific 
cases where the accused were European Christian' Bri- 
subjects. 

§ 34. There seems to be some difiiculty as to the mode- 
in which an offence committed by a European British sub' 
ject residing in the above districts is to be dealt with, where 
the offence is one which, under the Ciim. P, C. (Act X. of 
1882, ss. 44G 419), would be disposed of by committal to 
tlie Sessions Court, if the ofiV^ider were resident in British 
India. By Notification, No, 179 J (23rd September, 1874), 
the :^oveinor-General directed that all justices of the- 

^ In n Hayes, 12 Mad. 39. 
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peace witliin the districts above specified should commit to 
the High Courts respectively having jurisdiction under 
Notification 178 J, such European British subjects as are 
required by Act X. of 1872 (now Act X. of i882) to be 
committed to a High Court. But no such subject need be 
committed to a High Court unless he is accused of an 
offence punishable with transportation or death. For minor 

olfeiK-es, not witliin the eompetency of the committing 
magistrate to punish himself, the course under the Crim. 
P.C. is to commit to the Sessions Court. For such cases 


no provision seems to be made by the existing Notification. 
This difficulty was pointed out by the Madras High Court 
in a recent case,^ and it was suggested that “inasmuch as 
this court has been duly constituted a Court of Original 
Jurisdiction to take cognizance of ofi’ences committed by 
European British subjects, being Christians, it may be that 
in the absence of any special direction a commitment to this 
court would be a good commitment.” 


§ o5. Mysore. —The great and growing importance of our 
legal relations with Mysore has induced me to seek for 
special information on the subject. The following memo¬ 
randum has been communicated to me by Mr. Thumboo 
Chetty, late Chief J udge of Mysore. His high official position 
gives it a judicial authority, which adds to the obligation 
he has conferred on me by allowing it to form a part of this 
work. 


European British Subjects in AIyso 7 *e. 

The law relating to European British subjects within 
the territories of Mysore is now regulated bv para. 17 of 
the Instrument of Transfer drawn up by the Government 
ot India on the 1st March, 1881, on the occasion of the 
installation of His Highness the Maharaja on the 25tli March, 
1881. Para. 17 is as follous:— 

“Plenary criminal jurisdiction over European British 
subjects in the said territories shall continue to be vested 
in the Governor-General in Council and the Maharaja of 
Mysore shall exercise only such jurisdiction in respect to 
European British subjects as may^ from time to time be 
delegated by the Governor-General in Council.” 

Subsequently, when introducing, with the approval of 
the Governor-General in Council, into the territories of 
Mysore, the Code of Criminal Procedure, Act X. of 1882, 
^ Ward V. The Quc^n, i> Mad., p. 33. 
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by Eegulation I. of 188G, it was declared in s. 1 (of Eegula- 
tron 1. of 1886) that ‘‘al I provisions (in Act X. of 1882) relating 
‘‘ to the appointment, suspension, removal and the powers of 
“the justices of peace shall be omitted. Nothing herein 
“ contained shall be deemed to confer any jurisdiction in 
“proceedings against European British subjects.” The 
result of this state of law was that the magistracy and 
police in Mysore were not even able to arrest European 
British offenders for offences committed by them in Mysore. 
To remedy this state of affairs, the following Notification, 
No. 20, dated 7th April, 1886, was issued, with the approval 
of the Governor-General in Council:— 

“With reference to Eegulation 1. of 1886, introducing 
“into the territories of Mysore the Code of Criminal Pro- 
“cedure (Act X. of 1882), and in accordance with the 
“decision of His Excellency the Viceroy and Governor- 
“ General of India in Council, communicated in letter No. 
“482-1895 of the 4th Jlarch, 1886, from the Officiating 
“Eesident in Mysore to the Dewan of Mysore, His High- 
“ ness the Maharaja is pleased to notify that until further 
“ orders— 

“(a) the expression ‘jurisdiction' in section I. of the 
“Eegulation shall be held to mean jurisdiction 
“to inquire into or try a charge; and 
“ (6) that the police officers and magistrates in Mysore 
“may, with respect to European British subjects, 
“exercise the same powers as may be exercised 
“with respect to European British subjects by 
“police officers and magistrates who are not 
“justices of the peace respectively in places 
“in British India, beyond the limits of the 
“ presidency towns.” 

§ 36. The procedure now in force in British India for 
the trial of European British subjects is that laid down in 
hs. 443—459, Act X, of 1882. The present state of 
law applicable to European British subjects within the 
Territories of Mysore is clearly laid down in Government of 
Mysore v. Fuller (Criminal Eovision Case, No. 150 of 1887, 
on the file of the Chief Court of Mysore).^ 


^ summoned to appear before the District 

Magistrate ot lumkxir, Mr. Kristna Murti, to answer a charge under 
iu V u to questions put to him by the magisirate, he 

sbited that he was a European British subject, but that he did not 
claim to be dealt with as such. He was then tried and sentenced to 



In exercise of the powers conferred by s. G of Act XXL 
of 1871), the Governor-General in Council has directed 
that justices of the peace within the State of Mysore shall 
commit European British subjects for trial to the High 
Court at Madras.—(Government of India, Foreign Depart¬ 
ment, Judicial, No. 15y, I. J., dated 21st Julv, 188L 
Simla.) 

Calendars, 

Justices of the peace in Mysore are requested to submit 
the calendar of all cases tried by them to tlie High Court 
of Madras.— (Government Proceedings, No. o738-Go— Cir-. 
G5, dated 1st July, 1891.) 

Justices of the Peace in Mysore, 

In exercise of the powers conferred by s. 6 of Act 
XXL of 1879, the Governor-General in Council has from 
time to time appointed the following gentlemen to be 
justices of the peace within the State of Mysore :— 

(1) The liesident in Mysore for the time being, being 

a European British subj^-ct. 

(2) The Chief Judge of Mysore for the time being, being 

a European British subject. 

(3) The District Magistrate of the Civil and Military 

station for the time being, being a European 
British subject; and seven other gentlemen specially 
appointed by name. 

§ 3GA. Trial of Persons other than European British subjects, 

a fine. On revision it was held by the Chief Court that tho magistrate 
had no jurisdiction, even by consent. “ The Notification No, 20 of 7th 
April, l88C, conferred upon magistrates in Mysore who were not 
justices of tho peace, the same jurisdiction in resiiect to European 
British subjects which could bo exercised by similar magistrates in 
British India. The procedure now in force in British India is that 
iaid down by ss. 413—450 of Act X. of 188*2. Under those sections, 
the special qualification necessarx to givo a magistrate jurisdiction 
over a European British subje« t is that he must bo a justico of tho 
peace, and also a European British subj-^ct. Tho District Magis- 
tmte of Tumkur is neither a justice of the peace nor a European 
British subject. He is, therefore, incompetent to inquire into, or try 
a European British subject.'’ “ Tho |K)wers which are conferred on 
magistrates in Mysore are powers ancillary to tho administration of 
justice—powers to apprehend ofienders and to bind them over to 
appear before competent tribunals, but not to sit in judgment over 
them (5 ^Mysore Bep. 281). 
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— 1. Persons employed in the Postal or Telegrcapli Service • 
within the Mysore territories are public servants as defined 
in the Indian Penal Code. This was enacted by Kegulation 
II. of 1894, winch is as follows 

‘^Whereas it is expedient to amend the Indian Penal 
Code (Act XLV. of 18G0) as it is in force in the territories 
of 3[ysore, His Highness the Maharaja is pleased to enact 

as follows: — in, n i 

To s. 21 of the said Code, the following shall be added, 

namely:— 

Eleventh,—^‘'Eyeij officer employed in the lostal or 
Telegraph Service established or maintained by the British 
Indian Government within the territories of Mysore.” 

2. Section 119 of Kegulation IV. of 1894 declares that 
(1) Every railway servant shall be deemed to be a public 
.servant for the purposes of Chapter IX. of the Indian Penal 
Code ; (2) in the definition of ‘ legal remuneration ’ in 
section 161 of that Code, the word ‘Government' shall, for 
the purpose of sub-section (1), be deemed to include any 
employer of a railway servant as such; and (4) notwith¬ 
standing anything contained in section 21 ot the Indian 
Penal Code, a railway servant shall not be deemed to be 
a public servant for any of the purposes of that Code 
except those mentioned in sub-section (1).” 

§ o7. Extradition.—Section IG of tlie Instrument of 
Transfer is as follows : — 

“ The Maharaja of Mysore shall cause to be arrested and 
surrendered to the proper officers of British Government 
any person within the said territories accused of havino- 
committed an offence in British India, for whose arrest and 
.surrender a demand may be made by the British Keident 
in Mysore or some other officer authorized by him in this 
behalf, and he shall afford every assistance for the trial of 
such persons by ensuring the attendance (ff witnesses 
required and by such other means as may be necessary.” 

The 2nd para, of s. 503, Act X, of 1882, as amended by 
Kegulation 1. of 188G, is as follows:— 

“ When the witnesses (for whose examination a commission 
has to be issued) reside in British India, the commission 
may be issued to any court competent to execute it under 
section 19 of the Foreign Jurisdiction and Extradition Act 
XXL ot 1879. All persons residing in the territories of 
ilysore, whose attendance may be required by an officer 
executing a commission for the examination of witnesses 


. 36A-39.] 


ADMIRALTY JURISDICTION. 


2G3 





issiiefl to liim by a criminal court in Britisli India under 
the 2nd paragraph of section 503 of the Code of Criminal 
Procedure, Act X. of 1882, shall be bound to appear before 
such officer and answer truthrully all questions which be 
may put to them for the purpose of executing such com- 
inissioD, and shall be liable to the same penalties for 
default in this respect as they would be liable to, had their 
•attendance been required by a criminal court within the 
territories of Mysore/’ 

§ 38. A further and special provision is contained in the 
Slave Trade Act (39 & 40 Viet., c. 4G, s. 1) w^hich makes the 
commission, or abetment, of offences under ss. 367 —370 and 
•371 of the Indian Penal Code, punishable in the same way 
as if they had been committed in any place in British India 
within which the offender may be found, provided he was 
a subject of Her Majesty, or of any allied Indian Prince, 
oven though the offence itself was committed on the high 
seas or in any part of Asia or Africa specified by order of 
Council.^ Special powers of issuing commissions to obtain 
evidence are given to the High Courts under s. 3. 

§ 39. Offences committed on the High Seas are triable by 
Admiralty jurisdiction, and by a series of provisions which 
form part of the Merchant Shipping Code. 

Admii'alty jurisdiction was originally conferred upon the 
Supreme Courts by their respective charters, and by 33 
Geo. HI., c. 52, s. 15G, and 53 Geo. III., c. 155, s. 110, and 
was continued to the High Courts by 24 &: 25 A^ict, c. 104, 

9, and by ss. 32 & 33 of the Letters Patent of 1865. tinder 
Act XVI. of 1891, s. 2, the High Courts of Bengal, Madras, 
nnd BoTubay are declared to be Colonial Courts of Admiralty, 
within the meaning of stat 53 & 54 Viet., c. 27. The High 
Court of Allahabad has no such jurisdiction under its Letters 
Patent of 18GG. The effect of these statutes is to confer 
upon those courts the same jurisdiction as is possessed by 
the Admiralty Court of England, in respect of all offences 
■committed in all places, and by all persons over w horn that 
■court \vould have had jurisdiction. 

Till lately the Mofussil Courts have had no similar juris¬ 
diction. How by the combined effect of the Admiralty 
^flVnces (Colonial) Act, 1849, 12 & 13 A^ict., c. 96, and 23 

24 Viet., c. 88, s. 1, it is enacted, That if any person in 
British India shall be charged with the commission of any 

^ Empress v. Dossajij 3 Bom, 331. 
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treasoD, piracy, felony, robbery, murder, conspiracy, or other 
offence, of Avbat nature soever, committed upon the sea, or 
ill anv haven, river, creek, or place where the admiral has 
powei', authority, or jurisdiction, or if any person charged 
with the commission of any such offence upon the sea, or in 
any such haven, river, creek, or place, shall be brought lor 
trik to British India, then and in every such case all magis¬ 
trates, justices of tlie peace, public prosecutors, juries, 
judges, courts, public officers, and other pemons in India 
shall have and exercise the same jurisdiction and authorities 
for inquiring of, trying, hearing, determining, and adjudging 
such offences, and thev are hereby respectively authorized 
empowered, and required to institute and carry on all such 
proceedings Ibrthe bringing of such person .=ocharged as afore¬ 
said to trial, and for and auxiliary to and consequent upon 
the trial of anv such person for any such offence w h^esvitli 
he may be charged as aforesaid, as by the Jaw oi Biitish 
India would and ought to Iiave been liad and exercised, oi 
instituted and carried on by tliem respecti^ely, if such 
offence had been committed, and such person had been 
charged with having commitied the same, upon any waters 
situate within the limits of British Indin, and within the 
limits of the local jurisdiction of the Courts of Criminal 
Justice. Brovided always, that if any person shall be con¬ 
victed before any such court ot any such onence, such 
person so convicted shall be subject and liable to, and shall 
suffer nil such and the same pains, penalties, and forfeitures 
as by anv law or laws now in force persons convicted^ oi the 
same respectively would be subject and liable to, m case 
such offence had been committed, and were inquired ol, 
tried, heard, determined, and adjudged in England, any law, 
statute, or usage to the contrary notwithstanding (I .-1 cv !*->• 
Viet, c. 9G, ss. 1, 2). 

§ 40. Further provisions of a similar character are con¬ 
tained in the Merchant Shipping Act, 1894, 57 & ob Vict, 
c. 60, which consolidated the former Acts on the same sub¬ 
ject. Of the following sections, 686 embodies the provisions 
of 18 & 19 Viet, c. 91, s. 21, and of oO 31 
s. 11; and s. 687 is identical with 17 & 18 \ict, c. 104, 
8. 267. 

686 (1). Where any person, being a British subject, i 
charged with having committed any offence on board an> 
British ship on the high seas, or in any foreign port 0 
harbour, or on board any foreign ship to which he does nc 
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belong, or, not being a British subject, is charged with 
baving committed any oflenee on board any British ship on 
1 16 high seus, and that ppvson is found within the jurisdic- 
tion of any court in Her Majesty’s dominions, which would 
have had cognizance of the oftVnce if it had been committed 
on boaid a l>ritish ship within the limits of its ordinary 
jurisdiction, that court sliall have jurisdiction to try the 
ofrence as if it had been so committed. 

(2). Nothing in this section shall affect the Admiralty 
Offences (Colonial) Act, 1840, 12 & 13 Viet., c. 90. 

^ 087. All offences against property or person committed 
m or at any place ashore or afloat out of Her ^lajesty’s 
dominions by any master, seaman, or apprentice, who at the 
time when the offence is committed is, or within three 
months previously has been, employed in any British ship, 
shall be deemed to be offences of the same nature respee- 
ti\^elj,and be liable to the same punishment respectively, 
iuquired of, heard, tried, and determined, and 
adjudged in the same manner, and by the same courts, and 
in the same places, as if such olTences had been committed 
within the jurisdiction of the Admiralty of England; and 
the costs and expenses of the prosecution of any su<;h offence 
may be directed to be paid as in the case of costs and ex¬ 
penses of prosecutions for oftences committed within the 
jurisdiction of tlie Admiralty of England.^ 

The preceding sections of the Merchant Shipping Act, 
1894, ss. (j84 and 685, are limited to offences created b\^ that 
Act. I call attention to their limited purpose, as the language 
of s. 685, taken by itself, might seem to authorize everythiug 
that was attempted to be done in the case of v. Keijn. 

Lastly, it is provided by s. 3 of the Colonial Courts Act 
(37 A 38 Viet., c. 27) that “ when by virtue of any Act of 
Parliament, now or hereafter to be passed, a person is tried 
in a court of any colony (which includes India, s. 2), for any 
crime or ofience committed upon the high seas or elsewhere 
out of^ the territorial limits of such colony and of the local 
jurisdiction of such court, or if committed within such local 
jurisdiction made punishable by such Act, such person shall, 
upon conviction, be liable to such punishment as might have 
been inflicted upon him it the crime or offence had been 
committed within the limits of sucdi colony and of the local 
jurisdiction of the court, and to no other, anything in any 

^ See as to such costs. 7 Geo. IV., c. f< l, .s. 27, and 7 ^ 8 Viet. c. 
2, s* 1. 


JUEISDICTION OF HIGH COUETS. 


[Chap. II. 



Act to the contrary notwithstanding: Provided always, that 
if the crime or offence is a crime or offence not punishable 
hy the law of the colony in which the trial takes place, the 
person shall, on conviction, be liable to such pimisiiment 
.(other than capital piinishment), as shall seem to the court 
most nearly to correspond to the punishment to which such 
person would have been liable in case such crime or offence 
had been tried in England.” 

§ 41. A special criminal jurisdiction was conferred upon 
the Supreme Courts, and has now passed to the High Courts, 
by 9 Geo. IV., c. 74.^ This statute, by s. 1, “ shall extend to 
ail persons and all places, as well on land as on the high s^s, 
over whom or which the criminal jurisdiction of any ot His 
Majesty’s courts of justice, erected or to be erected witlim 
the British territories under tlie government of the East 
India Companv, does or shall hereafter extend.” 

By s. 50, “ Where any person being feloniously stricken, 
poisoned, or otherwise hurt at any place whatsoever, either 
.upon the land or at sea, within the limits of the charter ot 
the said United Company, shall die of such stroke, poison¬ 
ing, or hurt at any place without those limits, or being 
fefoniously stricken, poisoned, or otherwise hurt at any place 
whatsoever, either upon land or sea, shall die of such stroke, 
poisoning, or hurt at any place within the limits aforesaid, 
-any offence committed in respect of any such case, whether 
the same shall amount to the offence of murder or man¬ 
slaughter, or of being accessory before or after the fact to 
murder or manslaughter, may be dealt with, inquired, tried, 
determined, and punished by any of His Majesty s courts 
•of iiistice within the British territories under the govern¬ 
ment of the said United Company, in the same manner in 
all respects as if such offence had been wholly committed 
within the jurisdiction of the court within the jurisdiction 
of whicli such offender shall be apprehended or be in 


•custody.” 

§ 42. The application of s. 56 is limited by s. 1 to persons 
Avho, at the time of the committal of the oflence, were 
subject to the original criminal jurisdiction of the court 
by which they are tried. Some Burmese native subjects of 
the East India Company committed a murder on the Coco 
Islands, which are uninhabited islands in the Bay of Bengal, 
svithin the charter, which was held to mean the trading 


^ Those ])rovisioLis have been left iiotouclied by the Statute Law 
Itcvision Acts, 187*.^ and 1871. 
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charter of the East India Company. They were convicted 
under the above statute by the Supreme Court of Calcutta; 
but this conviction was reversed by the Privy Council. It 
was held that the place in which the offence was committed 
was, but tliat tlie offenders personally were not, within the 
jurisdiction conferred by the statute : that the object of 
the statute was ‘‘only to apply the law which had been 
lately enacted in England, as to an offence partly committed 
in one part and partly completed in another, to the East 
Indies, and not to make a new enactment rendering persons 
liable for a complete offence, who would not have been liable 
before.” It was also laid down that “the words of the 
■section do not apply to entire offences, begun and committed 
within the jurisdiction, but to those partly committed 
within and partly without, which are put on the same foot¬ 
ing as if they had been wholly committed within the juris- 
•diction.”^ The trading charter referred to in this statute 
was that of William III., dated 5th September, 1698, and 
extended from the Cape of Good Hope to the Straits of 
Magellan. 

§ 43. Found within Jurisdiction. —A person is “ foiind 
within the jurisdiction ” of a court when he is actually 
present there, whether he came there voluntarily or not, or 
‘Cven when he was brought there illegally. This was so 
held in the case of Reg, Sattler!^ Sattler was a foreigner 
who had committedTarceny in England, and who then went 
with the stolen property to Hamburgh. 'J'here was no ex¬ 
tradition treaty with Hamburgh, but the deceased, an 
English police officer, went to Hamburgh, and there arrested 
him with the help of the Hamburgh police, and put him 
on a steamer for England. Sattler murdered him on the 
.steamer, and when it arrived in London he was tried for the 
murder in the Central Criminal Court. It was held that he 
was “found within the jurisdiction” of that court, though 
the putting him on board the steamer, and bringing him to 
London, was unlawful, in the sense that it could not be 
justified either by foreign or English law. 

§ 4^ Secondly .—As to the persons triable by the Indian 
courts inder tlie above Acts. It will be observed that Act 
XXL of 1879, a. 8, and the Crim. P. C., s. 188, confer juris¬ 
diction in certain cases over a “ European British subject,” 


I A(/a lln.n\g V. Leg., 7 M.I.A. 7*2, pp. 101, 103. 
- 27 L.J. 3LC. IS, D. B. 525. 
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while the Merchant Shipping Act, 1894, ss. GSG, GST, gives 
jurisdiction over ‘^any British subject.’* These phrases are 
not synonymous. The former is the term which, as defined 
by the Ciim. P. C., 1882, s. 4 (4), describes any white¬ 
skinned subject of the British Crown, to whom special privi¬ 
leges are awarded under that . Code. The latter is an 
ambiguous term. It used to be employed in the earlier 
statutes relating to India in the same restricted sense a& 
the former phrase. But its ordinary meaning is that of a 
person who owes allegiance to the British Crown by birth 
or naturalization.^ xiccordingly, upon the construction of 
a Criminal Statute 9 Geo. IV., c. 31, s. 7, the words ‘^His 
Majesty’s subject” and British subject” were treated by 
the court as synonymous terms, in dealing with a native 
of Malta, who murdered a Dutchman in Smyrna.‘‘^ It seems 
clear that the word British, when qualifying subject, in the 
Merchant Shipping Act, must mean the same thing as it 
does w'hen qualifying ship, and in either case must be taken 
simply as opposed to foreign. The restricted meaning of 
the term would become important for the first time when 
the question arose, what court in India was to try the 
prisoner? For instance, suppose an English sailor and a 
Malabar coolie, returning from the West Indies, join in 
robbing a passenger on board a British ship while it is in 
a foreign port, and are arrested when they reach India ; both 
Avould be amenable to the jurisdiction of the Indian courts, 
as being in the general sense British subjects. But the 
Englishman, as being a British subject in tlie restricted 
sense, could, in general, only be tried before the High 
Court, while the coolie might be tried by any Court in the 
Mofussil within whose jurisdiction he was found, provided 
it was capable of taking cognizance of theft. 

Where a person, charged under Act 12 & 13 Viet., c. 9G,. 
has,and claims,the privilegeof being tried by theHigh Court, 
‘‘The court exercising criminal jurisdiction shall certify 
the fact and claim to the Governor of such place, or chief 
local authority thereof, and such Governor, or chief local 
authority, shall thereupon order and cause the said 
person charged to bo sent into custody to such one of the 
Presidencies as such Governor shall think fit, for trial before 
the Supreme (High) Court of su<'h Presidency, and the said 
Supreme Court, and all public officers and other persons in- 

^ Jteg, V. Munnlng, 2 C. ^ K. 900. 

“ Jtefj. \. jhzoparcli, 2 C. & K. 208. 
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le Presidency, shall have the same jurisdiction and autho¬ 
rities, and proceed in the same manner in relation to the 
person charged with such offence, as if the same had been 
committed, or originally charged to have been committed, 
within the limits of the ordinary jurisdiction of such Supreiiie 
Court ” (23 & 24 Viet., c. 88, s.’ 2). 


§ 45. As regards offences committed out of India, native 
Indian subjects of the Crown are punishable in India, 
whether the offences have been committed on shore or on 
land. So by Act XXI. of 1879, s. 8, and by the Crim. P. C., 
1882, s. 188 {ante, § 80), European .British subjects are only 
punishable where the ofi’ence has been committed on laud, 
if within the territories of the Native States in alliance with 
the Crown, which, though not in India, are treated by our 
legislation as forming part of its suburb.«. Where the 
offence is committed on laud beyond those limits, no person, 
not being a native Indian subject, is amenable to the Indian 
courts, unless his crime, being murder or manslaughter, 
can be brought within the provisions of 9 Geo. IV., c. 74, 
s. 56, or unless it has been committed by a person described 
by the Merchant Shipping Act of 1894, s. 687 (ante, § 40). 
No foreigner can ever be liable to any British jurisdiction for 
any offence committed by him on land out of British 
dominions, even tliough the act committed by him takes its 
operation within British territory. Even the statutes which 
give a tribunal jurisdiction over an offender found within its 
limits, in respect of an act begun outside those limits which 
has produced its effect witliin the limits, does not apply to 
the case of a foreigner. Such statutes are merely rules of 
j)rocedure, which enable a particular court to try an 
offender who, at the time he committed the act, was amen¬ 
able in respect of it to some British court.^ Sir James 
Stephen thinks that the Merchant Shipping Act, 1854, 
8.267 (now s. 687 of the Act of 1894, ante, § 40), would give 
British courts juri.sdictiou over a foreigner who came within 
its terms in respect of acts done by him on foreign territory 
The point was treated as doubtful, unless where the act 
was done on sea, by the judges in lieff. v. Anderson, L.E., 1 


§ 46. Admiralty Jurisdiction.—As regards offences com¬ 
mitted on sea, the most important jurisdiction is that 

* Reg. V. lAwis, 20 L.J. M.C. 104; Reg. v. Varthai, 10 Bom. II.C. 
556 ; Sya Iloong v. Jietj., 7 !M.I. A. 72, p. 103. 

- 2 Stepb. Crim. L. 12. 
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possessed by the Admiralty, whose origin and growth has 
been already described. Admiralty jurisdiction only takes 
cognizance of acts committed on the sea, and, in respect of 
crimes, only of those which become complete at sea. The 
admiral has no jurisdiction over murder, where the wounding 
was on sea but the death happened on shore.^ And so it w^ls- 
held in Madras that a master of a ship who received rice at 
\ Mangalore for conveyance to Calicut, and took his ship to- 

Goa, where he sold the rice and embezzled the money, was- 
not triable under stat. 12 & 13 Viet, c. 96, as he committed 
no oflence upon the sea, nor any at all till he got on shore 
at Goa.^ Conversely, where a wrongful act done on shore 
produces a criminal result at sea, the oflence is cognizable by 
the Admiralty, not by the court within whose limits the 
offender was "residing. A gunner in St James’s Fort, at 
Earbadoes, fired a gun at a vessel which was leaving the 
port, for some supposed breach of the Custom rules. He 
‘ killed one man and wounded another. The Attorney and 

Solicitor-General, Sir Philip Yorke and Sir Clement Wearg,. 
advised the Crown (in 1725) that the gunner could not be 
tried by any court of common law, but only by the 
Admiralty.'^ 

t § 47. Admiralty jurisdiction begins where the tide touches^ 

the shore, whether at low or high-water mark, and extends 
all over the world, to the coast of every country, and up 
every bay, arm of the sea, and river, so far as great ships go. 
It is not necessary to show that the tide reaches the spot if 
it is accessible to ocean-going vessels. For instance, the 
admiral was held to have jurisdiction over oflences com¬ 
mitted in an English ship lying at \Vampu,in China, twenty 
or thirty miles from the sea,*^ and similarly in another vessel 
lying in the Garonne, ninety miles from tlie sea.^ Nor does 
it make any difference that the ship is actually within a 
foreign port. Admiralty jurisdiction lias been held to 
apply to all on board an English ship -which was moored to 
the quay at Kotterdam, and was as completely within the- 
port as a ship would be if lying in the Pool below London 

‘ 1 Hale, P.C. 17; 1 Comyn, Digest, 498. 

- Daldi v. y.V/., 5 Mad. 23. 

Forsyth, 219, following 1 Hawk. P.C. 254, s. IG; Coinlds case,. 
. 1 Leach, C.C. 388 ; lleg, v, Eeijn, 2 Ex. D., p. 102. 

Pierj. V. Alien, 1 Mood. C.C. 494. 

•’ Ihu. V. AiiJorson, L.K. 1 C.C. IGl. 


miST/fy 


COXCDREENT JURISDICTIOX. 



•cs. 46-48.] 



Bridge, or in the Hooghly opposite Calcutta.^ The place 
must, however, be part of the continuous navigable water 
which extends upwards from the open sea. Where an 
American sliip was lying in an enclosed dock in Havre,, 
into which the water was admitted at the will of the 
owners, Mr. Justice Story held that the Admiralty iuris- 
diction did not apply. He said, The place where the ship 
lay was m no sense the high seas. The Admiralty has- 
uever held that the waters of havens, where the tide ebbs- 
and flows, are properly the high seas, unless those waters 
are without low-water mark.” ^ 

§ 48* Coiicurient Jurisdiction.—The common law courts of 
England in early times claimed concurrent jurisdiction with 
the Admiralty in respect of oflences committed upon the 
narrow seas, on the ground that they were actually within 
the realm of England. This was the ground on which we 
asserted the right to compel foreign ships of war to lower 
theii flags befoie ours in those seas. Since the time of 
Edward IIL, however, it has been admitted that the 
common law courts had no jurisdiction beyond the limits- 
of the county, which only extended to low-water mark.. 
Beyond these limits the jurisdiction of the admiral was 
exclusive.*^ Where, however, a river, bay, or arm of the 
sea extended inland in such a manner that the space covered 
with water could properly be considered as an actual portion, 
ot England, then the counties on each side were considered 
to extend to the middle of the intervening water, and it 
made no difference that the water itself was tidal and 
navigable. In such a case it was held by Lord Coke and 
otheis that the jurisdiction of the admiral was ousted.^ 
Lord Hale, however, was ot opinion that even in such a 
case the Admiralty had concurrent jurisdiction with the- 
common law courts —at all events, in cases of murder and 
maiming and exclusive jurisdiction over piracy, which was 
not triable by any common law court, as being essentially an 
offence committed at sea, and recognized only by the civil 
law."^ This view has been accepted in later times.^ The 
only question which can arise in regard to it is, When 
may it be said that such an intervening space is part of 
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Beg. V. Carr, 10 Q.B.D. 76. 

CniUd States v, Hamilton, 1 Mason, 152. 
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Ber Cockburu, C.J., Beg. v. Begfi, 2 Ex. D., p, 



COXCUREENT JURISDICXIOX. [Cliap. E ? 

English territory? Lord Hale, in his treatise," De Jure 
Claris,” says, “ that arm or branch of the sea which lies 
within the fauces term, where a man may reasonably dis¬ 
cern between shore and sliore, is, or at least may be, within 
the body of a county.” Hawkins, however, considers the 
rule more accurately confined by other authorities to such 
parts of the sea, where a man standing on the side of the 
land may see what is done on the other.^ Probably no 
strict rule can be laid down; each case must be judged 
on its own facts. For instance, where an offence was com¬ 
mitted in the Bristol Channel, at a point where it is ten 
miles from shore to shore, and where on a clear day one 
shore is visible from tlie other, it was held that the whole 
Channel was within thp limits of the adjacent counties, and 
that the common law jurisdiction extended to a case ot 
wounding committed on a ship lying three-quarters of a 
mile from the county in which it was tried. Cockburn, C.J., 
said, " Does not the jurisdiction of the county of Glamorgan 
extend to tha medium filmi aqiiss between Glamorgan and 
Somerset? Is not the whole oi the Bristol Cliannel between 
those counties within the limits of England ? ” ^ On the 
other hand, the Admiralty jurisdiction was maintained 
where a murder was committed on a ship within the body 
of a county, viz. in Milford Haven, eight miles from its 
mouth, and where it was only three miles from shore to 
shore.® A similar decision was given where the oflence was 
committed in a bay within the county of Galway.^ In 
England the question of juriisdiction is practically unim¬ 
portant; in India it may be a matter of considerable 
importance, as affecting the law by which the case will be 
.governed. 

§ 49. As regards persons. Admiralty criminal jurisdiction 
extends (I.) to all British subjects at sea; (II.) to all persons 
on any ship which by reason of nationality or situation was 
subject to B'itish jurisdiction when the offence was com¬ 
mitted ; (III.) to all persons charged with committing piracy 
jure gentium, irrespective of nationality or place. 

I. When we speak of a British subject committing an 
offence at sea, we mean, of course, on board some ship. In 

’ 2 East, P.0.804; 6 Bac. Abr. ICG. 

I JJef/. V. Cuminfiliam, 24 L.J.M.C. CC; Bell, C.C. 72. 

JUg. V. Jlruce, Leach, 1093. 

’ Iteg. V. Mannion, 2 Cox, C.C. 158. 





general, this would be a British ship. There is a remark¬ 
able absence of authority as to the jurisdiction over a 
Briti.sh subject, for offences committed on a foreign ship out 
of Her Majesty’s dominions; as, for instance, if he committed 
an offence while he was on a British ship which took effect 
on a foreign ship ; or if he left a British ship to which he 
was attached, committed an offence on a foreign ship, and 
then returned to his own. In the case of United States v. 
Davis,^ the master of an American ship which was lying in 
harbour in one of the Society Islands, fired a gun from his 
own ship, and thereby killed a foreigner in a schooner which 
lay alongside. The schooner belonged to a resident of the 
S6(>iety Islands. Tho master was brought to trial in a court 
in Massachusetts. It was held that the American court had 
no jurisdiction. Story, J., following Coombe’s case,^ con¬ 
sidered that the offence was committed on the schooner, 
which was a foreign vessel, and subject to foreign jurisdic¬ 
tion, and that as the act was not a piratical act the prisoner 
was liable to no other jurisdiction. He declined, however, 
to remand him for trial to the foreign jurisdiction, saying 
that such a course was never pursued. 

Cockburn, C.J., commented upon this case in Betj. v. 
Eeyn,^ and doubted whether it was rightly decided. He 
suggested that a continuing act might be considered to be 
an offence ecjuallv in the jurisdiction in which it originated, 
and that in which it took effect. No such suggestion could 
be made if he left his own ship, and committed the entire 
offence on a foreign ship, though if he committed murder or 
manslaughter on land out of the Queen’s dominions, he might 
be punished in any county or place in England or Ireland 
in which he might be in custody (2-1: & 2o Viet., c. 100, s. 9). 

§ 50. The ordinary Admiralty jurisdiction is supplemented 
as regards masters, seamen, and apprentices employed at 
the time of, or within three months before the offence, on 
board a British vessel, bv s. 687 of the Merchant Shipping 
Act, 1894. It makes them punishable for any offence 
ao^ainst person or [iroperty committed at any place afloat or 
ashore out of Her Majesty’s dominions (ante, § 40). This, 
of course, would cover tlie case just suggested. So the 
Merchant Shipping Act, 1894, s. 086 (ante, § 40) gives juris¬ 
diction over any British subject who ci>mmits any crime or 
offence on board any foreign ship to whudi he does not belong. 

- 1 Leachj C.C. 388. ^ 2 Ex. D., p. 234 
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A person belongs to a ship if he is one of the ship’s company 
under the orders of the master. It seems very questionable 
whether a passenger does belong to it. So far as either 
belongs to the other, the ship belongs to him. If, therefore, 
an English passenger and an English engineer employed on 
a French steamer severally committed offences on their way 
out to India, the former could on arrival be punished by a 
British court, the latter could not. He would have to be 
sent back to France for trial. 

§ 51. Territorial Jurisdiction.—II. Every person who is 
found within a foreign State is subject to and punishable 
by its law. The Engli.sh lawyers put this on the principle 
that a person who enters a State becomes entitled to the 
protection of its Idw, and is therefore bound to render it 
obedience. The more obvious reason is, that no State can 
tolerate the presence within it of a person who is not sub¬ 
ject to some law, and no law can be administered to him but 
the law of the State. Every ship, so long as it is on the 
high seas, is part of the territory of the country whose flag 
it flies. So completely is this the case that a child born on 
an English ship is considered, for all legal purposes, as born 
iu England.^ Hence a foreigner, who commits an offence 
upon an English ship, whether he is permanently or merely 
Casually on board, is liable to the Admiralty jurisdiction. 
In the case of Reg. v. Anderson,^ an American citizen, 
serving on board an English ship, which was at the time 
in the Garonne on her way to Bordeaux, committed man¬ 
slaughter upon another American citizen serving on the 
.same ship. It was held that his offence was triable under 
the Admiralty jurisdiction, without reference to the pro¬ 
visions of the Merchant Shipping Act, 1854, s. 26 1. A 
stronger case was that ot Reg. v. Ccirr.^ There some 
bonds had been stolen from an English ship while it 
was moored to a floating derrick attached to the quay at 
iiotterdam. The bonds in some manner, which was not 
explained, found their way to England, and were there 
received by the prisoner, who was charged with receiving 
them, knowing them to be stolen property. He could not 
be convicted, unless it was shown that the thief, who was 
probably some Dutchman who had come on board, could 
nave been convicted by English law for the theft. It was 


’ MnmJiall v. Murnatroyd, L.E., 6 Q-B. 31. 
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held that if such a Dutchman had been carried away before 
he left the ship, he could have been convicted at the Central 
Criminal Court. The ship was still English territory, 
though moored to the Dutch shore. Therefore English law, 
as exercised through the Admiralty jurisdiction, reigned on 
board it, and attached to every one who entered it, and who, 
by placing himself under the protection of English law, 
became amenable to its iurisdiction and liable to its punish¬ 
ment. 


§ 52. British Ship.—The mere fact that the ship has a certi¬ 
ficate of registry as a Britisli ship is primd facie evidence that 
she is such. But the presumption may be rebutted, as, for 
instance, by showing that her owner was an alien.^ On the 
other hand, a ship may be sliown by evidence to be a British 
ship, though she is not registered as such.^ If, however, a 
ship appears to have had a foreign title, every step which is 
necessary to establish a lawful transfer to British ownership 
must be clearly made out. This was the ground of the 
decision in Beg. v. Serva? There an . English cruiser cap¬ 
tured a slaver and put a prize crew on board. The 
prisoners rose on the crew and killed them. They were 
tried for murder in England. They were acquitted on the 
ground that under the treaties which were relied on to 
justify the capture, the slaver was not lawfully in British 
possession. There was, therefore, no territorial jurisdiction 
over the ship, and the prisoners, as foreigners, were in no 
other respect subject to British law. 

§ 5o. Where a foreigner is confined on a British ship, 
under circumstances which would justify him in using 
violence to effect Ids esca[)e, he is not punishable for acts 
done with that object, even though they would otherwise 
amount to murder. But in respect of acts not done for that 
purpose, he is liable under British law exactly as if he were 
voluntarily on board. The former point was raised, but not 
decided in the case of Beg. v. Serva. The latter point was 
decided expressly, and the former inferentially, in the two 
following cases. In Beg. v. Sattler,^ the facts of which have 
been already stated {ante, § 43), the prisoner, wlio was in 
irons on board an English steamer, shot the officer who 
arrested him, who afterwards died ot his wound. Lord 

^ Beg. v. BjornsoUf 31 L.J. M.C. 180. 

- Beg. V. Sven Seberg, L.IL, 1 C.C. 201. 
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Campbell, C.J., during the argument of the case, said, If 
a prisoner of war, who had not given !iis parol, killed a 
sentinel in trying to escape, it would not be murder.” 

In giving the judgment of the full court (fourteen judges, 
among whom the heads of the three courts were present), he 
said : ‘‘ Here a crime is committed by the prisoner on board 
an English ship on the high seas, which would have been 
murder if the killing had been by an Englishman in an 
English country; and we are of opinion that under those 
circumstances, whether the capture at Hamburgh, and the 
subsequent detention were lawful or unlawful, the prisoner 
was guilty of murder, and of an offence against the laws of 
England ; for he was in an English ship, part of the terri¬ 
tory of England, entitled to the protection of the English 
law, and he owed obedience to that law; and he committed 
the crime of murder—that is to say, he shot the officer, not 
with the view of obtaining his liberation, but from revenge 
and malice prepense.” ^ 

In the ca-e of Attorney-General for Hong-Kong v. Kwoh- 
A-Sing, the prisoner was one of a number of Chinese coolies 
who, while on a voyage from China to ~^eru in a French 
emigrant ship, killed the captain and sev. ^’al of the crew 
and took the ship back to China. The Chief Justice of 
Hong Kong released the prisoner on habeas corpus on the 
ground, inter alia, that the ship was a slave ship, and that 
the coolies were justilied in killing the captain and crew for 
the purpose of obtaining their liberty. This finding was 
reversed on appeal by the Judicial Committee. Their Lord- 
ships said: “ There was evidence from which it might be 
inferred that some of tlie coolies had, by fraud or by threats 
on the part of other Chinese, been induced to go to ttie 
barracoon and embark on board the ship against their will. 
They appear, however, all to have professed to the Portu¬ 
guese authorities at Macao that they were willing emigrants; 
and there was, in their Lordships’ opinion, no sufficient 
evidence upon the depositions that either the Portuguese 
autiiorities at Macao, or the French captain or crew, were 
any parties to compelling any of the coolies to leave China 
against their will.” 

The Committee were accordingly of opinion that the 
offences committed by the prisoner, assuming the evidence 
to be true, were those of murder under the French municipal 
law, and piracy jure gentium.^ 
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54. It will bo observed that it was tbe fact that the 
murder was committed in such a manner as to aniouut to 
piracy gentium which gave the English court jurisdiction. 
Otherwise it would have had none. An American, on board 
an American vessel, inflicted injuries on a German, who died 
from them after the arrival of the ship in Liverpool, where 
the American was taken into custody. It was held that 
there was no jurisdiction to try the ofieuce in England, even 
under 9 Geo. IV., c. 31, s. 8, which gave the courts po\ver to 
try a prisoner for murder, where the death ensued within its 
limits from an injury inflicted beyond them.^ 


§ 55. The rule that a merchant ship on the high seas is 
floating territory of its own nation, is qualified when it enters 
any foreign river or harbour which is completely a part of 
that foreign territory. In such a case, while the national 
jurisdiction remains, the territorial jurisdiction attaclies to 
the ship and all on board of it, exactly as it would to a 
merchant or seaman who landed for trade or any other 
purpose.^ Accordingly, in Cunninghams case,^ Americans 
on board an American ship in the Bristol Channel were 
convicted of wounding one of the crew of the vessel, and 
this offence was tried in Glamorganshire, as having been 
committed in the body of the county (see ante, § 48). 
The French jurisprudence, how^evcr, recognizes a dis¬ 
tinction between oftences committed on the ship, which 
only aftect its internal discipline or the persons on board, 
and offences committed by a stranger on one of the crew, 
or vice versa, in such a manner as to disturb the peace 
and good order of the port. As to the former, they decline 
jurisdiction, either taking no notice ot the matter, or hand¬ 
ing over the offender to his own consul. In the latter case 
they deal with the offender themselves. Where their own 
merchant vessels are in a foreign port they recognize the 
jurisdiction of its tribunals, while authorizing their consular 
authorities to deal with the case, if the matter is not taken 
out of their hands.^ 


§56. Even in l^ngland the courts will not necessarily 
enforce statutory obligations upon foreign ships. It will be 


1 Rtq, V. Lewis, 20 L.J. M.C. 164; D. & B. 182, ante, ? 4;j. 

2 Per Marsliall, C.J., Vnited States, the Schooner LxcJiange Y, 
McFaddon, 7 Craiich, p. 144; iier Bovill, CJ., Rcy. v. /idoso??, L.R., 
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a question upon the construction of each statute, whether it 
was intended that the duties and penalties created by it 
should attach to foreigners, even within territorial waters.^ 

§ 57. Territorial Waters.—Although, as has been already 
stated {ante, § 48), no English county, and tlierefore no 
Indian district, extends on the seashore beyond low-water 
mark, a usage has sprung up in modern times of attributing 
for soine purposes a quasi-territorial jurisdiction to^ every 
nation over the waters bordering on its coast, to a distance 
which is now generally spoken of as extending to a cannon 
shot, or one maritime league from the shore. A well-known 
international I’ecognition ot this doctrine is the rule,^ which 
prohibits acts of hostility to be carried on by one belligerent 
against another within three miles fronr a neutral shore,, 
and which requires that prizes captured within that distance 
should be given up.“ The origin, extent, and application 
of this marine jurisdiction were discussed exhaustively, 
especially by Cockburn, C.J., in the great case of Beg. v. 
Kegn^ There the Franconia, a Genjian vessel, ran down 
the Strathclyde, an English ship, within three miles ot 
the English shore off Dover, and thereby caused the 
death of an Englishwoman on the Strathclyde, under cir¬ 
cumstances which, according to English law, amoimted to 
manslaughter. The captain of the Franconia, a Gciman, 
was tried for the offence under the Admiralty jurisciiclion 
in the Central Criminal Court, and was convicted by the 
jury the question of jurisdiction being reserved. The case 
was twice argued; on the second time before fourteen 
judges, of whom eight held that the conviction was bud, and 
six that it was yootl. 'liio minority cousidorGd that witliip. 
three miles from Blioro the sea was actJUilIy English terri¬ 
tory, over which tlie Admiralty jurisdiction extended ta 
foreigners as well as British subjects. The majority held 
that^tlie comity of nations recognized certain lUKiennecl 
rights over such portion of tlie sea. That those rights did 
not amount to absolute ownership, so as to give the courts 
of the country jurisdiction, dejiire et de facto, over foreigners 
for breaches of English law, but that they did authorize 
legislation which might create such a jurisdiction, if 1 arlia- 
meiit thought fit. The result of this decision was the pass- 

^ The Kclipm, 31 L.J. Adm. 201 ; S.C. 15 Moo. P.C. 268; the Lcda, 
Hwabey, Adm. 40; Oeiteral Iron Screio Coil lev Co» bdriumanri, i tU 
^ 11. 180 ; S.O. 29 L.J, Cli. 879. 

- The Twee (johroaiers, 8 C. bob. 162. 
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3f the Territorial Waters Jurisdiction Act, 1878 
“^2 Viet., c. 73). 

It provides by s. 2, that “an offence committed by a 
person, whether he is or is not a subject of Her Ma,ieaty, on 
the open sea within the territorial waters of Her Majesty’s 
dominions, is an offence within the jurisdiction of the admiral, 
although it may have been committed on board, or by 
means of, a foreign ship, and the person who committed 
sucli offence may be arrested, tried, and punished accord¬ 
ingly.” 

Proceedings in India for the trial of any person who is 
not a subject of Her M!ijest 3 % nnd w'ho is charged with any 
such ofteuce as is declared by" this Act to be within the 
jurisdiction of the admiral, shall not be instituted in India 
except with the leave of the Governor-General or Governor 
ot any presidency, and on his certificate that it. is expedient 
that such proceedings should be instituted (s. 3). 

_ The jurisdiction of the admiral in the above sections 
includes all Admiralty jurisdiction described as such in any 
Act of Parliament referring to India. And for the purpose 
ot arresting a person charged with an offence triable under 
this Act, tlie territorial waters adjacent to any part of India 
arc to be deemed within the jurisdiction of any judge, magis¬ 
trate, or other officer who is authorized to issue warrants for 
arresting, or to arrest persons charged with committing 
offences within his jurisdiction (s. 7). 

For the purposes of this Act, the open sea within the terri¬ 
torial waters of Her Majesty’s dominions is to include any 
part of the open sea within one marine league of the coast 
^neasured from low-wator murk. iho oftkno.ps triiihlo bv 


•-»§L 


^neasured from low-water mark. But the ofiences triable by 
virtuo of tide} Act are limited to acts, neglects, or defaults 
‘Such as would, if committed within the body of a county iu 
J^ugland, bo piinishablo on indictment according to the law 
ol England for the time being in force (s. 7). 

§ 58. Foreign Ships of War.—Ships which are the public 
property of the State, whether they are intended for war or 
lor peaceful purposes, such as mail steamers, stand on a 
different footing from merchant ships when they enter a 
foreign jurisdiction. By international usage, and in defer¬ 
ence to the sovereign by whom they are commissioned, they 
t’etaiii their territorial character even in the harbour of 
another State, and remain as much exempt from local juris^ 
diction as when they were on the high seas. Tliis exemption 
does not arise from any predominant rigid in the sovereign 
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to whom the ship belongs, but from a concession made by 
the sovereign whose dominions are visited. The concession 
is implied from the permission to enter the port, and may 
for sufficient cause be recalled or refused by anticipation.^ 
The immunity extends not only to the ship itsell, but to 
its officers and crew and all persons who have entered the 
domestic waters under its protection, and to its boats, tenders, 
and other appurtenances. It does not extend to offences 
committed on shore, though the commander of any such 
vessel is entitled to be informed of the cause for which any 
pei’son under his authority has been arrested.^^ 

The commission of a foreign ship of war is sufficient to 
establish its (jharacter, and cannot be questioned. A 
French schooner, commissioned as a ship of war by the 
Emperor Napoleon, entered an American port, where it was 
claimed by an American citizen. He contended that it 
liad been his property, that it was wu’ongfully seized by the 
French for alleged breach of neutrality, and that it had 
never been lawfully condemned. It was held by Marshall, 
C.J., that no court could look beyond, the commission, and 
that the evidence offered was inadmissible.^ 

I 59. How far this exemption extends to persons other 
than those who ac^^-panied the ship on its cyrival in port 
rests rather on reasoning than on decision. If persons sub¬ 
ject to the home jurisdiction went on board the vessel, and 
there committed a crime, it would certainly be the duty of 
tbe commander to surrender them, and it he did so, the 
power to punish them would not be aflected'by the locality 
of the offence.'* In the United States it is considered that 
a writ of haheas corpus might be lawfully awarded to bring^ 
up a subject illegally detained on board a foreign ship of 
war in American waters. Sir Robert Philliraore thinks that 
the same doctrine would probably be held by the courts ot 
Great Britain.^ Sir James Stephen discusses the right of 
fugitive criminals to seek asylum on board a ship of war, 
and decides against it, in conformity with the opinion ot 
the French jurist, M. Ortolan.^ This is in accordance with 


^ The Exchange v. McFadooiiy Craiich IIG; The Parlement Beige, 
5 P.D. 197. 


^ 1 Phill. lilt. L. 369. 

^ The Exchange v. McFaddon, 7 Cranch. 116, followed 1»y Story, J., 
Baniissmci TrimdiiE 7 ‘Wheaton, p. 335. 
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i^natioual law as regards the analogous case of an am¬ 
bassador’s residenc(3. Attempts to afford such an asylum to 
subjects accused of high treason, who sought a refuge in the 
residence of the English Ambassador, were forcibly resisted 
by Spain in 1726, and by Sweden in 1747, and in each case 
the remonstrances of Great Britain were rejected, and, in 
Sir Eobe^ti Phillimore’s opinion, rightly.^ 


§ 0(7, The practice of Great Britain in allowing fugitivo 
slavv^s to seek refuge on her ships of war is stated in two 

^culars of the year 1875^ They came substantially to 
tliis, that ships lying in foreign waters should not admit 
fugitive slaves unless their lives were in danger, or harbour 
them longer than such danger continued, except in places 
where slavery was by treaty with Great Britain rendered 
illegal. These circulars caused considerable outcry, which 
led to the appointment, in 1876, of a Royal Commission to 
investigate the subject. The reports of the Commissioners 
conceded that there was no legal right to receive a slave, 
merely because he wished to escape frotn slavery, and^ to 
protect him against the rights of a muster legally existing 
at the place from which he escaped. On the other hand 
they recognized a right higher than technical la^\ to afiord 
such protection in special cases where it was demanded in 
the interests of humanity.^ 

§ 61. III. Piracy jure gentium is an offence against all 
nations, which renders the offender punishable by his captors, 
wherever he may be found, to whatever nationality he may 
belong, and in whatever court having jurisdiction to try 
such offences he may be arraigned.^ In the case of Attorney- 
General of Hong-Kong v. Kwok-A-Sing^ the Judicial Com¬ 
mittee cited with approval the following definition of the 
offence given by Sir Charles Hedges in Hex v. Datvson ; ^ 
^‘Piracy is only a sea-term for robbery, piracy bein^ a 
robbery committed within the jurisdiction of the Admiralty. 
If the mariners of any ship shall violently dispossess the 
master, and afterwards carry away the ship itself, or any of 
the goods, tackle, apparel,' or furniture, with a felonious 
intention, in any place where the admiral hath or pretends 
to have jurisdiction, this is also robbery and piracy.” 


' 2 Phill. Int. L. 212c 
- Annual Register of 1875. pp. 224 - 226. 
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i^ia^^2Z?a7^ Piraf.es, Dr. Lusliington 
tb^v’lv.i^ was clearly proved against tlie accused that 
^pnQ +1 ^ committed robbery and murdcn’ upon the high 
^eas, they were adjudged to be pirates, and suffered accord- 
never deemed necessary to incxuire whether 
lie parties so convicted^ had intended to rob ot to murder 
on the high seas indiscriminately. Though the n>unicipal 
*aw 01 different countries may and does differ in nianv 
tespects as to its definition of piracy, yet I apprehend ^tiat 
all nations agree in this, that acts such as robbery a " 
murder on the high seas are piratical acts and contrary to 
the law of nations/’ ^ 


§ 02. These extracts, though perfectly adequate in refer- 
cas{s to which they were applied, are not 
cleiimtions, in the logical sense, of the term piracy jure 
(jentium. They are at once too wide and too narrow. For 
nistance, it has been repeatedly held by the most eminent 
judges 111 the United States that, “ tlie mere committal of 
10 ibery or murder by a person on board of or belonging 
to a vessel, which at the time, in point of fact as well as of 
rigJit, IS the property of the subjects of a foreign state, who 
lave at the time, in virtue of this property, the control of 
the vessel, is not piracy It may be punish- 

able as such by the nation which has jurisdiction over the 
ship, but not by other nations.^ Where such acts are done 
by those who are on board the vessel, they will become 
piracy yxirc gentium, if by overpowering the master they 
obtain possession of the vessel or its contents; and it makes 
no diflc’ence whether the offenders are the crew or the 
passengers, or Avhat the purpose may be for wdiich they 
intend to use the ship, provided they are not acting hond 
jide under any justifying authority, or for any justifiable 
cause. In the case of TJnited Sfaie.^ v. Pirates,^ the crew 
of a properly commissioned vessel rose upon their officers 
and proc^eeded on u piratical cruise. Johnson, J., said, “ The 
decision in Palmer’s case does not apply to the case of a 
crew whose conduct is such as to set at nought the idea of 
their acting under allegiance to any known power. From 
which it follows, that when embarked in a piratical cruiso 


‘ 1 Phill. lilt. L. 392. 

~ Marsl. vlJ, (-.J., Lnitad v. Klbiiocl\ 5 Wheaton, 144, fol¬ 
lowing a previous decision of his own; United 6Yafes v. Palmer, 
3 Vv heatoii, (310, p. 643. 

- 5 WhcKtori, Ibl. 
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every individual becomes equally punishable, whatever may 
have been his national character, or wliatever may have 
been that of the vessel in which he sailed, or of the vessel 
attacked.’’ So in Beg. v. Tenian or Tivnan,^ the vessel was 
seized by passengers, who sent the master and crew adrift in 
a boat. Blackburn, J., said, “ When the crime consists in 
having overpowered the ship, it becomes a crime under the 
jurisdiction of every civilized nation; but other cases ot 
robbery on board a ship may be cases of piracy by the 
municipal law of a country, but not de jure gentimn'^ In 
the case of Attorney-General of Uong-Kong v. Kivoh-A-Singy~‘ 
the seizure ot the ship by cooly emigrants was held to be 
piracy, though they intended to make no other use of the 
vessel than as a means of returning to their homes in China. 

§ 03. Where a ship is actually cruising as a pirate, any 
attack by it upon another sliij) would be punishable as 
piracy, whether successful or the reverse. And there seems 
no reason to doubt that the mere act of cruising for piratical 
purposes, by a crew acting in defiance of all law and 
acknowledging obedience to no Government whatever, is^ 
also punishable as [)iracy de jure geniinm? 

§ 64. Ko acts done by a ship regularly commissioned by 
a ytate, which is not itself a piratical State, and professing 
to act under that commission, can be treated as piracy, 
though the commander of the ship exceeds his commission.'^ 
A privateer has only authority against the enemies of the 
belligerent by whom he is commissionod, or against 
neutrals wlio violate the laws of neutrality; and any in¬ 
tentional attack by him upon friendly powers is piracy.'* 
Where a civil war has reached that height in which the 
rebels are recognized as belligerents, though they have 
not been recognized as independent, the acts of WcU’ 
carried on by such rebels cannot be treated as piracy. 
This was so laid down by Marshall, C.J., in United IStafea 
V, Fulmer {ante, § 02), during the rebellion of the Spanish 
colonies in South America. In Beg. v. Ternan {ante, § 62) 
there was some reason to suppose that the persons who cap¬ 
tured the American ve ssel were acting on behalf of ihe Con¬ 
federates. Blackburn, J., said, “ But looking at the evidence, 

» 3::J L.J. M.C. 201; 8.0. o B. S. 648. » li.B., 5 P.C. 180. 

* (^uifed v. KUntock, o Wheaton, 144; Unit'd v. 

5 Wheaton, 18*1; 2 Stepb. Grim. L. 28. 

^ J Phiil. Int. L., pp. O02-804. 

Per Sir Leolino JeiiJdns, cited 1 Phiil. Int. Ti. 888, 
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plunder, wJiich wouia ue piracy ja, e T^u i 

war, and consequently not triable anywhere. For althougu 
the Confederate State.s are not recognized as an existing 
power, yet they are as belligerents.” 

% Cu.'Oflences which are constituted piracy by rnunicipal 
law, even by Act of Parliament, can confer no juiusdiction 
over foreigners, and it makes no diflerence that they are 
committed within the three-mile limit. Foreign vessels 
seized under such Acts, unless sanctioned by treaty, must be 
released, and those who resist seizure are not punishable 

criminally.^ . 

S 66 . As pirates are triable by any power into whose 
hands they tall, the jurisdiction over them attaches upon 
capture to the nation by whom they were captured, and 
cannot be transferred to any other nation. In I 80 .- some 
Chinese emigrants rose upon the captain and crew ot an 
American vessel, murdered them, and carried away the 
vessel. An American olBcer captured some ol the offenders, 
and brought them to Hong Hong, where he <ie^red that 
they should be tried by the bupreme Court. Ihe poi 
wsJ referred to the Queen’s advocate. Sir J.V 

and to the Attorney and Solicitor-Ceneral, Sir liedeuck 
Thesiger and Sir Fitzioy Kelly, who were unanimously ot 
opinion “ that no British authority could, consistently with 
the law of England, or with ^“tw ol nations, take cog¬ 
nizance of such a case as that described.® On the same 
principle, the English courts decided that an America 
Lo was charged with piracy committed on an Kmernmu 
vessel, and who was in British custody, could not be sur¬ 
rendered under a treaty of extradition with the United 

S67. The Act 12 & 13 Viet., c. 96, now extended to 
India, gives iurisdiciion over cases of piracy committed 
within Admiralty jurisdiction to any court which 
tried the case, “if such offence had been ^ 

such person had been charged with having 
same upon any waters situate within the limits ot such 
colouj, Mil "itliln Ite l‘"'‘“ "* 

2 C. & K. 53; S.C. 1 Den. C.C. Ihl- 
’ IB L.J. M.C. aol; 5 B. S. 6J3. 




MINlSr/f^ 



courts of criminal justice of sucli colony.’’ ^ In 1851 a 
question arose as to the power of the Commission Court of 
Honduras to try a case of piracy. It was referred to the 
law officers, Sir John Dodson, Queen’s Advocate, and Sir 
John Eorailly and Sir A. E. Cockburn, Attorney and 
Solicitor-General, and they reported against the jurisdiction. 
They stated as their opinion, “ that the commission court, 
according to the stat. 59 Geo. III., c. 44, and the letters 
patent of the Crown by which it is constituted, has no- 
jurisdiction to try eo nomine for piracy, and that the subse- 
cuient imperial statute of the 12 & 13 Viet., c. 96^ which the 
Chief Justice of Honduras seems to think has given that 
jurisdiction to the court, only contemplated the trial by any 
colonial court of the same offences when committed on the 
high seas, which the same court might previously have 
tried if committed upon any inland waters.”^ From this 
opinion it would follow that piracy, as such, can only be- 
tried in the High Courts of Bombay, Calcutta, and 
Madras. Over the robbery or murder which constitute the 
overt acts of the alleged piracy, the Mofussil courts would 
bave jurisdiction, if the offender was amenable to the 
British courts for such offences. If, however, he was a 
foreigner, who could only be tried at all as a pirate jure 
QGutium, then it would seem that he would have to be 
committed to the High Court. 

§ G8. Law applicable to each case. — Thirdly^ (cintey § 29). 
We have to consider, as regards the trial in India of offences 
committed out of India, what law is to be applied to 
ascertain the offence and to determine the penalty. 

As regards offences committed by servants of the Queen • 
and by European British subjects within the allied Native 
States, and by native Indian subjects anywhere, the Penal 
Code applies.'^ The same rule would apply to all offences 
committed on board a ship which could properly be con¬ 
sidered as being, at the time the offence yvas committed, 
within the limits of an Indian district. (See anfe, §48.> 
It will be observed that the stat. 12 & lo y 

and the Merchant Shipping Act, 1894, ss. 68(5, 68<, all 
assume that the Indian courts would have jurisdiction, apait 
from those statutes, over offences committed on a ship which 


= Act. XXL of 1869. s. S; Grim. P-O,. 1882, .. 188, 

§ 30. ’ ’ 
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was lying in the inland waters of British India. Such juris- 
' diction would, of course, be exercised according to the law of 
the country in which the ship was lound {ante, § 55). The 

• only difficulty arises in regard to offences cognizable by 
virtue of the Admiralty jurisdiction extended by statute, or i 
by the special provisions contained in the series of Merchant 
Shipping Acts. This question requires to be examined with 
some closeness, as a recent decision in Bombay^ has cut the 
knot in a manner which seems to me more summary than 
satisfactory. 

§ 69. Crimes committed on High Sea.—Offences triable 
under the Admiralty jurisdiction, whether it was exercised 
by means of commissions issued to the colonial or foreign 
possessions of the Crown, or by means of the courts in 
England, were dealt with according to the ordinary course ; 

• of the common law of England. As fresh statutory offences 
^fere created, power was given to the admiral to try them. 

All the Consolidation Acts of 21 & 25 Viet, contain such a 

clause." , . X j- 1 , r 

When the Supreme Courts were created in India, each ot 

them was by its charter autliorized to try crimes committed 
upon the high seas, “ according to the laws and customs of 
the Admiralty in that part of Gr^at Britain called England.”^ 
Doubts wliich had arisen as to whether these charters gave 
Admiralty jurisdiction beyond tlie local limits of the Courts, 
were settled by 33 Geo. III., c. 52, s. 15b, and 5o Geo. III., 
c. 155, s. 110, which declared that the courts had jurisdiction 
according to the laws and customs of the Admiralty of 
England over crimes committed upon any of the high seas. 
There can, of course, be no doubt that so long as the 
Supreme Courts continued, al. Admiralty offences were 
determined according to the criminal law of England, as 
indeed all offences were. 

§ 70. The Penal Code was passed in 1860, and thereupon 
it took the place of English criminal law in the presidency 
towns. In 1861, Act 24 & 25 Viet., c. 104, was passed 
for establishing High Courts in India. By s. 9 it is pro-- 
vided inter alia tliat the High Courts should possess all 

* ItCfi, V. SJteik Abdool ItaiMman, 14 •bom. 22'^ 

2 See as to accessories and abettors, c. 94, s. 9 ; as to larceny, c. 9b, 
s. 115; malicious injuries to property, c. 97,8. 72; forgery, c. 98, s. 50 ; 
offences against the coin, c. 99, s. 8b; offences against the person, c. 100, 

s 68 

‘ Calcutta Charter, s. 27; Madras, s. 42; Bombay, s. 54. 
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‘uch Admiralty jurisdiction as was possessed by the late 
bnpreme Courts, save as by such Letters Patent was other¬ 
wise directed, and subject to the legislative authority of the 
Council of the Governor-General of India. The Letters 
i atent of 1862 contain two sections relating to criminal law. 
•bection 29: “ That all persons brought for trial before the 
Siud.High Court, either in the exercise of its original juris- 
tliction, or in the exercise of its jurisdiction as a court of 
appeal, reference or revision, charged with any offence for 
which provision is made by Act No. XLV. of 1860, called 
he Indian Penal Code, shall be liable to punishment under 
nie sakl Act and not otherwise.” Section 32 : “ That the said 
‘ Jgn Court shall have and exercise all such criminal juris- 
<iiction as may now be exercised by the said Supreme Court 
a Court of Admiralty/’ It will be observed that the 
section which rel'ers to the Penal Code does not include the 
A 1 Court, and that the section which governs the 

Admiralty Court does not refer to the Penal Code. Obviously 
because it was intended to act in Admiralty cases iindeV 
-English law as it did before. The Letters Patent of 1865, 
s. od, simply continue the Admiralty jurisdiction as conferred 
by the Letters Patent of 1862. 


§ 71. No doubt similar Admiralty jurisdiction was given 
by the charters of many of the leading colonial courts. In 
lb49 it was considered desirable to confer this jurisdiction 
^poii all the colonial courts, instead of exercising it by 
•tJommissioners specially appointed for that purpose. This 
^vas effected by Act 12 & 13 Viet., c. 96, s. 1, and s. 2, 
extended to India by 23 & 24 Vict.,c. 88 (ante, § 39), which 
provided for the mode in which offenders should be tried in 
the colonies, and for the application to their case of the 
same laws as would be applied to their case, if the offence 
had been committed and tried in England, any law, statute 
or usage, to the contrary notwithstanding. It may be 
suggested that s. 2 only refers to the pains, penalties, and 
iorteitures which are to result from conviction. This, how- 
over, is clearly not the true sense of the section. Tho 
preamble recites that Admiralty offences used to be tried 
^u the colonies by commissioners under the Act 10 & 11 
Will. IIL, c. 7, “According to the civil law and the method 
and rules of the Admireilty,” and afterwards by commis¬ 
sioners under Act 46, Geo. IIL, c. 54, “ According to tho 
common course of the laws of tliis realm used for offences 
committed upon the land witliiu this realm.*' It then 
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recites that it is expedient to provide for the trial in the 
colonies of persons charged with the commission of such 
ofenees, that is oifences by English law. Then s. 1 provides 
that all such offences shall be tried in the colonies in the 
same way as if they had been committed in the colonial 
waters ; and s. 2 provides that whatever the law of the 
colony may be, the punisliment shall be the same as would 
be awarded if the trial had been in England. If therefore 
the facts charged constitute no offence punishable in Eng¬ 
land, or an offence of a different character, the law of 
England must be looked to, and not that of the colony. 
Of course it would have been much simpler to say that the 
substance of the offence must be dealt with according to 
the law of England, and the procedure for trying it accord¬ 
ing to the law of the colonies, but then simplicity is not 
the characteristic of English statutes. It will be observed 
that the same phraseology is used in s. 2 of the Penal Code,, 
where the words must bear the same meaning as I have 
attributed to s. 2 of Act 12 & 13 Viet., c. 9G. 

§ 72. Then comes the series of enactments under the Mer¬ 
chant Shipping Code. Section 267 of the Act of 1854 (ante^ 
§ 40) contains a perfectly distinct provision that the offences 
referred to in it may be tried by all courts which have 
Admiraltyjurisdiction.but that they are to bedeemed offences 
of the same nature respectively, and punishable in the same 
way as if committed within the Admiralty of England. Sec¬ 
tion 21 of the Merchant Shipping Act of 1855, and s. 11 of 
the Act of 1867 contain no such provision, but each Act is to 
be read with the Act of 1854 of which it forms a part; and 
the former section makes special reference to the Act of 
12 & 13 Viet., c. 96. These sections were re-enacted in tho 
Merchant Shipping Act, 1894, as s.'J. 686 and 687. It may 
therefore fairly be assumed that clauses in pari materia were 
iutended to be"^ dealt with in tho same way. 

§ 73. If this is so, the whole current of legislation is 
reasonable and consistent. Every Englishman is subject to 
the laws of his own country. He is liable to become subject 
to the laws of any other country which he visits, fur any 
offence committed within that country, but not otherwise. 
If, then. Parliament directs that an Englishman who com¬ 
mits an offence on the high seas, shall be tried for it in a 
colonial or Indian court at the other end of the world, one- 
would expect tliat the court should try him for the offence 
which he committed at the time and place where hecommittecl 
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But the offence whicli he committed at such a latitude 
and longitude at sea was an offence at English law, or none 
at all. Otherwise, this remarkable result would follow, 
that if a person committed an improper act at sea, its 
criminality would depend on the direction in which the 
chip’s head was turned. Suppose an English passenger in 
the Bed Sea uses slanderous language which, by English 
law, would neither be punishable, civilly nor criminally, 
but which is defamation under the Penal Code; or, suppose 
he obtains the property of another by a representation which 
would not be a false pretence under English law, but would 
be chea;ting by the Penal Code; if he was tried in the 
Central Criminal Court he must be acquitted. Could he 
be convicted in the High Court of Bombay ? Can a man 
who has committed no offence at all on the 1st July in the 
Bed sea, be convicted on the 1st August in Bombay, on the 
i^round that, if he had done the same act a fortnight later 
a different place, he would have been punishable under 
f code,to which he was not subject when he did the act which 
IS complained of? It seems almost a reductio ad ahsurdum. In 
d^hiUips v. EyrSy^ Cdckburn, C.J., said: ‘Ht appears to us clear 
that where, by the law^ of another country, an act complained of 
IS lawdul, such an act, though it would have been wrongful 
our law, if committed here, cannot be made the ground 
tin action in an English court/* In the same case on 
appeal,- Willes, J., said: ^^In order to found a suit in 
England fora WTong alleged to have been committed abroad, 
two conditions must be fulfilled : First, the wrong must bo 
of such a character that it w'ould be actionable, if com- 
loitted in England; secondly, the action must not have 
been justifiable by the law of the place where it was done.’* 
-This ruling is d fortiori applicable to criminal liability. 

§ 74. With the exception of the Bombay decision before 
I’oterred to, the decisions in the Indian courts have been in 
oonforinity with the above views. 

In Iteg. v. T]wmi)soni^ the prisoner, a British subject, 
Was charged under 1 Viet., c. 85, s. 2, with feloniously 
cutting and wounding E. Ned, on the British ship Scindia, 
'ph the high seas, within the Admiralty jurisdiction, with 
’bitent to disable him. The jury negatived the felonious 
'intent, and found him guilty of unlawfully wounding, 


' L.K., 4 Q. B., at p. 239. 


1 B.L.B. 0. Cr. 1. 


- L.ll.y G Q.B., at p. 28. 
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wliich was a loisderDeanour. This they were authorized to do 
by 14 & 15 Viet., c. 19, s. 5. The court assumed jurisdiction 
under 18 & 19 Viet, c. 19, s. 21 (anfey § 40). Peacock, CJ., 
said: “The charge, then, has been preferred under English 
law, and it has been tried under tlie procedure of Indian 
law, and the punishment must be according to English law’^ 
(p. 11). Maepberson, J.. said: “I am of opinion that the 
English’ law is the law by which the prisoner was triable, 
and upon that point I concur geneially with the Chief 
Justice. There is no doubt that the English law was the 
law which originally applied to offences committed on the 
higl) seas on board British ships; and this was continued 
by the Merchant Shipping Act, 1854. The question is, 
whether by the Aniendment Act of 1885, or by the 12 & 13 
Viet., c. 96 (extended to this country by 23 & 24 Viet., c. 88), 
this state of things was changed, and the local law was sub¬ 
stituted for the English. I think it was not. I do not 
think it can be said that in either Act there is anything 
which distinctly shows an intention to alter the law by which 
such cases are to be tried, except in matters of mere pro¬ 
cedure. But I have no doubt that under these statutes, the 
local procedure is the procedure which is to be followed 
(p. 14). 

§ 75. In Beg. v. Ehnstone and othens,^ Hariot and Marks,, 
the master and carpenter of a British shij) the Awam, were 
indicted for wilfully destroying it by lire, on its voyage 
from Bombay to Liverpool, when it had proceeded about lilty 
miles on its way; and Elmstone and Whitwell, the brokers 
of the ship, were charged with instigating the ofieu(.‘e. 
Westropp, C.J., in an elaborate judgment of the Full Court,, 
decided that the Penal Code could not be applied, eitlier 
to the criminals on board the ship, or to those in Bombay 
who instigated the commission of an offence on the high 
seas and more than three miles from the shore. He re¬ 
viewed the series of statutes already referred to, and decided 
that they exhibited one uniform intention, that the English 
law should be the substautive law of decision in cases made 
cognizable by the local trilmnals by virtue of those statutes. 
In Thomimiis case, which he ajiproved, the Merchant Ship¬ 
ping Act of 1867, 8. 11, was not referred to, as it had nut 
reached India at the date uf that decision. He said of it; 
There is no recital or evidence of any intention in the stat. 


1 7 Bom. H.C. C.C. 89. 
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1 c. 124, s. 11 (ante, § 40), to depart from the 
-rked policy of the principal and amending Acts, in 
oing the English law as the substantive law by which 
hould be decided. The word ^determine'is not, in 
nion, of itself any sufficient indication of such an 
on, contrary as it wculd be to the Merchant Sh'foping 
vhich the principal and amending Acts form- Hcvool- 
that the stat. 30 & 31 Viet., c. 124, s. 11, applies to 
colonies, as well as to India, we should not feoi 
ed in giving that phrnse any such extensive effect 
ibstitute throughout Her Majesty’s dominions other 
a United Kingdom the local law of each colony or 
for the law of England ” (p. 128). 

n a very recent case^ whe”^ m British seaman was 
. V' ofi^’ice^'Ci'irituittea on the r.igh seas on a British 
shi^^ ^ held that the offence must be treated a-i one 
agai^^^* law, th(jugh the procedure was to be that 

ot the V. ^ ial Procedure Code. This case followed a 
previous ruiiDg of the same court, ^ where the same view 
had been tacitly assumed. Both these cases were subse¬ 
quent to the stat. 37 & 38 Viet, c. 27 (ante, § 40). 

§ 77. That statute formed the ground of decision in 
V. Sheih Ahdool Bahaman^ which remains to be con¬ 
sidered. There the defendant, a native Indian subject, 
captain of a native boat, took on board at Aleppy, on the 
Malabar coast, a cargo for delivery at Bombay. He fraudu¬ 
lently sold it, and scuttled his ship near Goa. Both offences 
probably, and the latter certainly, were committed beyond 
three miles from the shore of Goa. He was charged under 
S8‘ 407 and 437 of the Penal Code, and was tried and con¬ 
victed in the Sessions Court of Ratnagiri. On appeal it 
was argued that the Sessions Court had no jurisdiction to 
try any offence within the territorial waters of Goa, and 
that both offences, being committed on the high seas, could 
ouly be tried according to English ^’aw. As to the first 
objection, the Court said that, if the ficts supported it, tue 
prisoner could still be tried in BrifUsh India under the 
Treaty Act IV. of 1880. ‘‘ Then comes the question, whether 
the Courts of India have jurisdiction, and whether the Indian 
Penal Code applies to offences committed on the high seas 
The stat. 30 & 31 Viet., c. 124, s. 11, which applies to India, 


^ Jleg* V. Gunningi ‘21 Cal. 782. 
2 Tteg, v. Barton, 16 C’al. 238. ^ 14 


^ 14 Bom. 227. 
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xsays that offences on the high seas inust be ‘tri- ■ ^ 
determined’ as if committed on the high seas;^ 

& ‘38 Viet., c. 27, says that the punishment must 
according to the local law. The question is argiu, •;«{; 
force and clearness by Mr. Starling in his work on^ .> 
Criminal Law, j)p. 13—29 (4tli edit.). He points oi' 
the rule it Beg. v. Elmstone, to the effect that Engl * * 
Ir.dian, law is applicable to offences committed on tl . 
3f3as, and tried in India, is altered by stat. 37 & S 
c. 27. All disability is now removed since the pa; 
the two Acts cited. The preliminary objection as ^ 
diction therefore fails ” (p. 230). 

§ 78. With the greatest respect for the learnr 
who decided this ca-” H cannot understand wh; ' ' 
any difficulty in disposing ot it. The priV'Jner was a 
Indian subject, and therefore by Act XXL of 1879, s. 8. 
and by the Grim. P.O., 1882, s. 188, he was punishable undei 
the Penal Code wlnrever his offence was committed (antej 
§ 30). The whole of the discussion above quoted was 
therefore obiter dictim. As such, however, it requires 
discussion. Now, it will be observed that the judges did 
not dispute the soundness of the ruling in Beg. v. Thompson. 
and Beg. v. Elmstone, that in trying offences in India 
against j^ersons who were not native Indian subjects, under 
12 k 13 Viet., c. 96, and the Merchant Shipping Code, the 
substance of the offence was to be dealt with under English 
law. The dictum was that these decisions had been over- 
ruled by 37 & 38 Viet., c. 27, s. 3 (ante, § 40). But that 
section has nothing to do with the trial of the case. It 
takes the matter up after conviction, that is, when the trial 
is over, and nothing remains but the sentence; then, if the 
offence committed upon the high seas, or elsewhere, was also 
an offence punishable under the local law, the sentence is 
to be the same as if it had been committed within the 
local limits. If tlie offence was not so punishable, the Court 
must inflict such a punishment, knowji to the local law, 
as most nearly resembles that to which tlie prisoner might 
have been sentenced in England. Nothing is said as to the 
c<m verse case, already suggested, where the act charged as 
an offence committed at sea or eisc^wJiere, was not an 
offence at all under English law, or was an offence of a 
different character from that which was called by the same 

1 Ski hut clearly a misprint. 
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name in the i)lace of trial. In short, it seems to me that the 
statute has no other object than that of adopting the local 
ma.chinery for punishment to the English definition of crime.^ 

§ 79. Crimes committed in Indian Waters.—Different con¬ 
siderations arise when the offence has been committed 
within three miles of the seashore. It was suggested by 
Holloway, J., inBeff. v. Irvine,- that the Penal Code operated 
t to the distance of three miles under s. 1, which directs that 
i it -should extend throughout the whole of the territories 
vested in Her Majesty. This view was based on the principle 
I loosely laid down in books on international law, that 
territorial jurisdiction extended so far. Since the discussion 
in Beff.^ v. Keyn,^ a distinction must be drawn between 
territorial jurisdiction and jurisdiction over territory. 
Jurisdiction under a local statute does not operate three 
niiles from sliore on the ground that the territory of the 
State extends so I’ar; but every State has, for its own 
protection, a right to pass laws for certain purposes whicli 
will b.o recognized by other nations, and of course acted on 
j hy its own tribunals.^ Cockbum, C. J., says ; ^ ‘‘ Then how 
stands the matter as to usage? When the matter is looked 
into, the only usage found to exist is such as is connected 
: with navigation, or with revenue, local fisheries, or neutrality, 

and it is to these alone that the usage relied on is confined. 
Usage, as to the application of the general law of the local 
State to foreigners on the littoral sea, there is actually none. 
No nation has arrogated to itself the right of excluding 
foreign vessels Ironi the use of its external littoral waters 
’ for the purpose of navigation, or has assumed the power ol 
making foreigners in foreign ships passing through these 
waters subject to its law, otlierwise than in respect of the 
matters to which I have just referred. Nor have the 
iribimals of any nation held foreigners in these waters 
amenable generally to the local criminal law in respect of 
offence.^^*. It is for the first time in the annals of jurispru¬ 
dence that a court of justice is now called upon to apply the 
criminal law of the country to such a Ciise as the present.” 

§ 80. There is no doubt that the Legislatures of India or 
the colonies have, within the limits imposed upon them at 
their creation, the power to bind persons domiciled within 


^ Bey. Y. Giinuiny, 21 Cal. 782. 

Lst Mad. Sess. 18(>7. 

^ 2 Ex. D., pp. 00, 188, 208. 


2 Ex. 1). G3, avte, § 57. 
Ibid,, p. 200, 
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their jurisdiction up to three miles, and even foreigners to 
the extent recognized by international law. In Bolet- v. 

The Queen} the Judicial Committee held that the customs 
ordinances of Sierra Leone bound foreigners on a foreign 
ship within the territorial waters. In 1854, Sir J. Harding*, 
the Queen’s advocate, advised that foreigners might lawfully 
be prevented from whale and seal fishing within three miles 
of the Falkland Islands. In 1855, the same officer, and 
Sir A. Cockburn and Sir R. Bethell, Attorney and Solicitor- 
General, advised similarly as to the validity ot the legisla¬ 
tion of British Antigua.^ Where express legislation created, 
or applied to offences within the territorial waters, I suppose 
no reierence to the Governor-General or Governor would be 
necessary under the Territorial Waters Jurisdiction Act 
(ante, % hi). It would certainly be necessary, if it was 
desired to punish a foreigner on a foreign ship for anything 
contrary to the Penal Code. If an Englishman in an 
English ship lay within these waters, he wouid be punish¬ 
able for any offences committed on that ship 
Acts already discussed, and, in my opinion, could only iTO 
punished by English law. Suppose, lor instance, that an 
Engli.sh vessel on its way from Liverpool to Calcutta lay a 
mile off the sliore at Bimlipatam to discharge caigo, and 
that a passenger on board tht-n and there committed an 
act of adultery ; I imagine it would hardly be contended ^ 

that he could be tried for it in India. But it might be 
very different if the offender was a person who, being 
domiciled or resident in India, and thereby personally 
subject to the Penal Code, went from shore to the vessel, 
committed the act there, and then returned. ‘ 

In Beg. v. Kastya Bama} it was held that the remo\ al oi 
fishing stakes fixed in the sea within three miles oi the 
shore was an offence under the Penal Code, ss. 4-0 tmd 4^7, 
and punishable in India under 12 and 13 Viet, c. 96. Ihe 
decision was based on the view that the territories ot India, 
extended to three miles from the shore, and thereiore that 
the Penal Code applied under ss. 1 and 2. 1 his seems not to 
be well founded. The decision itselt is probably maintain¬ 
able on tlie ground that the defendant was subject to the 
Penal Code by domicil, and did not escape from it^ till 
bevond three miles li'om shore. At the date of the decision 
the Act XXL of 1879 had not become law*. 


^ L.Jf 


, 1 P.C. 198. For.s^ t]i, 24. 

^ 8 Jjonib. H.C. CC* 67. 
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§ 81. Chapter IV. of the Penal Code contains a series of 
Jirovisions which must be read along with every subsequent 
portion of the Code, and which point out how acts, which 
in terms come within the definition of an oftence, are either 
justifiable, or exempt from liability to punishment. 

Sections 7G and 79 relate to the case of persons who are, 
or who justifiably believe that they are, acting in conformity 
with law. Where their acts are, on their face, legal, of 
course no further question can arise. But cases of con¬ 
siderable difficulty occur where persons act under superior, 
or even the higliest authority, when the orders given to 
them are not in accordaiico with the usual working of the 
law. Such orders may be absolutely illegal, or they may 
be legalized by an emergency which sets aside the ordinary 
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procedure applicable to similar cases, or they may be clone 
byTirtue otUx power which stands 

exempt from its jurisdiction. It will be advisable to 
prefaL my remarks on these three heads by some genera 
Observations on the constitutional relation between the 
Sovereign and the subject. 

§ 82. The legal maxim that the king can do 
does not mean that he can do anything he likes. It only 
means that every public act of his must be done upon the 
advice or by the assistance of some one who is responsible 
for te legality. As Lord Hale says: ^ “ It is regularly rue 
« ,tl,. king will do no 

indeed can do any wrong ; and therefore it the “t, ^o 
mand an unlawful act to be done, the offence of the instil 
ment is not thereby indemnihed ; for though 
not under the coercive power of the law, yet in cas 

his comioands are under the directive i -c. " 

which consequently renders the act itself m.alid, it nn, 
lawful, and lo renders the instrument of the ejemition 
thereof obnoxious to the punishmcmt of the lai. of Ma-na 
is in accordance with the twenty-ninth « °{ , 

Charta, which declares “ that no free man shall he laken, oi 
imprisoned, or disseized of his property, or 
exiled nor in anv wav hurt, nor shall the King foiciblj ent ^ 
S Ss upon him, unless the judgment of his peers or by 
the^law of the land.” Every subject therefore who injured 
by an illegal act of the Executive, may sue or prosecute the, 
person who commr.nded or actually did the act. 

& 83 As the Sovereign cannot directly violate any ega 
right of the suhiect,.so he cannot dispense with or suspend 
Jhl oTieration of any statute. The exercise of such a laght. 
rested on an obscurl though undoubted 
Crown was one of the causes of the downfall of James 11. 
?^S’trtLne remained vacant the 

passed the Declaration ol Rights, hmarv 1689 

trince and Princess of Orange on the 1;’*' ^ f was 

when the Crown was formally offered to them, ai • 
accepted by them as defining the limits of their sojereihUt • 
Tt Jmimenced with the following clauses: 1. iUat t.u& 
pretended power of suspending 

by legal authority, without consent of Parliament, il e^, . 
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2. Tliat tlie pretended power of dispensing with laws, or the 
execution ot laws, by regal authority, as it hath been 
assumed and exercised of late, is illegal. ^ Nor can the 
Sovereign, or the Executive as representing the Sovereign, 
do indirectly what it cannot do directly. It cannot frustrate 
the operation of the law, by refusing that assistance, without 
W'hich the law is helpless. This was decided in two very 
important cases, both arising out of occurrences in Ireland. 

§ 84. In the earlier of these cases- the Irish Court of 
Exchequer had issued a writ in execution of a decree for 
tithes, obtained by a rector. The officer to whom it wa& 
entrusted, being unable to carry out his orders in conse¬ 
quence of the disturbed state of the country, applied foi 
assistance to the District Inspector ot Police, who 
applied to the head of the Irish Police lor direction. I he 
latter refused assistance, in accordance with instructions 
issued under the Police Act by the Lord-Ineutenant, and 
applying to cases of tithes. Upon this tlie Court attached 
both the police officials for contempt of Court, ihe case 
came before the 1 -,se of Lords, when the Common Lav 
Judges were aske ; to give their opinions on questions 
mitted to them. Upon three of these questions they laid 
down the law as to the rights ot officers ot justice to call 
upon the ]aiblic generally, and specially upon the police,, 
for assistance in executing process, either in case of actual 
resistance, or of a reasonable apjirehension ot resistance. 
Upon the fourth question they replied: “That the ordei o 
the Lord-Lieutenant did not affect this obligation, as not img 
in the Police Act was intended to diminish or abridge e 
common law duties of a constable, or take away any respon¬ 
sibility where it has attached by the common law. ihere 
is nothing in that order which can have ttie effect ot abso 
ing them, nor is any authority given by the statute to 
absolve them iVom the performance of such their common^ 
law duty." This decision was followed in Ireland m a very 
recent case^ under exactly similar circumstances. 
sheriff applied to the police lor assistance to enable him (> 
execute by night certain writs oifi.fct* for rent in a distiir e 
district. The police authorities retused to grant any assist¬ 
ance until daylight, by virtue of distinct orders to that 

1 Rapin, History of England, ii. 719, wlure the document and 
the assent to it are set out in lulL 

2 4/i7/er v./uiQ.r, 4 Binc' o74. 

y. Kirsant, -1^- ^ 
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^ect issued by tbe chief officials in Dublin. It was proved 
thixt on attempt to execute such writs by day would be 
ineffectual. The Court decided that the refusal of the 
police authorities to render the assistance required was 
wholly illegal, that they could derive no protection jrom 
the official orders, and that, by refusing, they had committed 
an offence which was punishable by indictment, by criminal 
information, or by process of attachment foi contempt o 
Court. 

§ 85. The principle that an illegal order of the Executive 
is no protection to those who carry it out, against eithei an 
action or an indictment, is not always an eftective lemeclj , 
especially as the higher public servants are not responsible 
for the acts of their subordinates, in the same way as an 
ordinary employer is for the acts of his servants. T or 
instance, the head of a department who makes a contract 
is not personally liable for payment. It is understood that 
he contracts os agent for Government, and that payment 
will be made out of the public funds when, and if, they are 
supplied. If they are not supplied, he is not responsible. 
So a public servant, such as the captain of a man-ot-war oi; 
the Postmaster-General, is responsible for his own acts, but 
not for those of his subordinates, unless commanded or 
sanctioned by him, because he has not appointed them, ancl 
cannot displace them.'-* Xor can the head of a departmen 
be sued by any of his subordinates for his pay or pension, 
even though he has received the necessary funds, because 
tliere is no privity between them, and the head is respon¬ 
sible to the State for his aiiplication of the public mmiey. 
Hence where the only effective remedy is against the State, 
that remedy does not exist at common law, because tue 
Sovereign cannot be sued in his own court, or indeed in any 
court. “ Where the subject is entitled to a right which tbe 
Crown withhold.^, or has suffered a wrong which fe Crown 
ought to redress, the remedy at common 
Charta is by petitiou of right. ^ Ibe mode ot obtaining 
ibis remedy is now regulated by 23 & *-4 Viet, c. JH. 

§ 86. Now in this respect the law of England 
that of India. It was always held that the East Indi 

2 Cowp. 7.54. o T> Hr 11 0-1.-, 

Gidlei/ V. Lord Lo/merstou, o 1>. <S . 

* G JI. & G. 2.53, note. 
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Company, though it exercised sovereign powers under the 
authority of the Crown, was not itself a sovereign, and was 
liable to be sued in respect of all matters in which it was 
not acting as a sovereign. The earliest decision on the 
subject was that of Moodahj v. E. L Co,,^ where the lessee 
of a tobacco monopoly sued the Company for assigning the 
right to another before the termination of his lease. Sir 
Thomas Sewell, M.R., said: “ I admit that no suit will lie 
in this court against a sovereign power for anything done 
in that capacity, but I do not think the E. L Co. is within 
that rule. They have rights as a sovereign power; they 
have also duties as individuals. If tliey enter into bonds in 
India, the sum secured may be recovered here.” When 
courts of justice were for the first time established in 1793, 
the preamble to Beng. Reg. III. of 1793 declared that the 
Government officers‘‘sliall be amenable to the courts for 
acts done in their official capacity in opposition to the regu¬ 
lations ; and that Government itself, in superintending these 
various branches of the resources of the SState, may be pre¬ 
cluded from injuring private property, they have determined 
to submit the claims and interests of the public in such 
matters to be decided by the courts of justice, according lo 
the regulations, in the same manner as suits by individuals.” 

. Erom this time there can be no doubt that the E. 1. Co. 
was always held liable to be sued in the Indian courts, in 
every case which was not excluded from the jurisdiction of 
all municipal courts. 

§ 87. AVheo the direct government of India was assumed 
by the Queen, in 1858, under stat. 21 & 22 Viet., c. 106, it 
was provided by s. 65 that “the Secretary of State in 
Council shall and may sue and be sued, as well in India as 
in England, by the name of the Secretary in Council as a 
body corporate; and all persons and bodies politic shall and 
may have and take the same suits, remedies, and proceed¬ 
ings, legal and equitable, against the Secretary of State in 
Council of India, as they could have done against the said 
Company.” By tliis section and s. 68 all judgments and 
executions against him are to be enforced out of the revenues 
of India. The liability of the East India Company before 
1858, and of the Secretary of State subsequently, was elabo¬ 
rately discussed by Sir B. Peacock, C.J., in the case of the P. (& 
0. Co, V, Secretary of State in Gouncil,^ where the defendant 


1 1 Biu. Ch. Ca. 169* 


- 2 Bourko, 1G6. 
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was held to be liable for injuries caused by the negligence 
of workmen employed by Government in the Ividderpore- 
dockyard. He pointed out that the liability of the Secre¬ 
tary of State was to be measured by that of the E. I. Co.^ 
and in that respect went beyond that which could have been 
urged against the Crown by a petition of right, since it wa& 
established that as the King cannot be guilty of personal 
negligence or misconduct, he cannot be responsible for 
negligence or misconduct of his servants.^ “We are ot 
opinion that for accidents like these, if caused by the negli¬ 
gence of servants employed by Government, the E. L Co. 
would have been liable^ both before and after 3 & 4 Will. 
IV., c. 85, and that the same liability attaches to the 
Secretary of State in Council, who is liable to be sued lor 
the purpose of obtaining satisfaction out of the revenues of 
India.” ^ 

§ 88. In Calcutta the plaintiff, who had purchased at 
auction the right to sell liquors in a particular district, sued 
the Secretary of State on the ground that his right had 
been set aside by the Government officers, and transferred; 
to another. It was held by the High Court that the 
Secretary of State could only be sued for acts done in the- 
conduct of undertakings which might be carried on by 
private individuals without sovereign power, and therefore 
that there was no jurisdiction over the defendant.® If thi& 
decision went upon the ground that the E. 1. Co. would 
not have been liable in such a case, it is directly opposed to- 
the decision in Moodaly v. E, L Co,, cited before. 
went upon the ground that the liability of the Secretaiy of 
State is less than that of the E. I. Co., it is opposed to the 
judgment of Sir B. Peacock, C.J., which I have just quoted. 
The decision itself was doubted by Stuart, C.»T., in Kislien 
Chaml V. Secretary of State,^ And the High Court 
Madras refused to follow it in a case where the plaintili 
complained of overcharges in the matter ot salt duties. It 
seems also opposed to a series of cases in the Privy Council,, 
where the Secretary of State was sued without objection in 
respect of acts directly arising from the discharge of the 

^ lUd., p. 179, citing Vhcowxt Cauterhunj v. Aftif.-Oca„ 1 Philh 
327. 

2 lhid.,v. 187. , ^ 

2 NoUmhnnder v. Secretary of State^ 1 Ort.. 11. 

3 All. 829, at p. 835. i 

^ Secretary of State v. Hari Bhanji, o Mivl. 
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functions of a reigninsj sovereign. Several of these will be 
•cited hereafter in treating of Acts of State (post, §§ 108-112). 
In none of them was it denied that the defendant was liable, 
unless he could make out that the proceeding complained 
cf^ was an Act of State. In one of these cases, Sir L. Peel 
said, If it turns out that the resumption was not an Act of 
State, the whole question is open, and the interpretation of 
the Code is matter for a civil court on remand.” ^ In 
others no such question arose, and the case was merely 
argued on its merits, as between two private individuals.'^ 

§ 89. An apparent exception to the general ]3rinciple 
just discussed will be found in a series of statutes which 
restrained the action of the Supreme Courts as against the 
members of the Government, and persons acting under the 
written orders of the Governor-General in Council. To 
understand these acts it will be necessary to keep in mind 
■the reason for their being passed. They originated in that 
•singular contest between the Supreme Court of Bengal and 
the Government, which is detailed by Mill in his “History 
of India,’' iv. pp. 308-355; and in the more glowing pages 
•of Macaulay in his Essay on Warren Hastings. 

In 1773 the whole Constitution of the East India Com¬ 
pany was placed on a new footing by stat. 13 Geo. III., 
c. 63, commonly known as the Begulating Act. Among 
otlier things it authorized His Majesty to grant a charter 
•creating a Supreme Court. By ss. 15 & 17 it was provided 
that the Court should not be competent to try the Governor- 
General, or any of the Council for any offence, not being 
ireasou or felony; and that notliing in the Act should 
extend to subject the person of the Governor-General, or 
of any of the Council, or of any of the judges of the court, 
to be arrested or imprisoned upon any action, suit, or pro¬ 
ceeding in the court. Similar provisions were inserted in 
the Charter, s, 34. 

§ 90. Very shortly after the establishment of the Supreme 
■Court, the judges began to claim jurisdiction over subjects 
and persons which were clearly beyond their control. They 
•entertained suits against natives beyond their local limits, 
^nd broke open their houses and arrested them on mesne 

^ Sirdar Bhaqxvan Si/igh v. Secretary of Stair ^ LA. 38, at p. 40. 

Secretary of State v. Amind-Moyidebiyb LA. 172; Kali Knshiia 
Tagore v. Secretary of State, 15 I. A. 186; Secretary of State v, Fahamid 
Knmssa Begam, 17 I.A. 10. 
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process. They claimed an indejiendent control over the , 
collection of the revenue. They refused to recognize any ' 
authority in the mol’ussil courts. Finally they allowed 
writs to issue against the Governor-General and the members 
of his Council for orders given to resist an armed force, 
which the sheriff had marched against the Rajah of Cossi- 
jiirah to sequester his land and effects. 'I'he result was 
a complete deadlock of the machinery of Government. 
Petitions flowed in npon Parliament. A commission of 
inquiry was ap)>ointed, and upon its report, stat. 21 Geo. III., 
c. 70, was passed. Tlie ss. 1—4 are alone material to this 
subject. 

By ss. 1 to .0. it was provided “that the Governor-General 
and Council of Bengal shall not be subject, jointly or 
severally, to the jurisdiction of the Supreme Court of Fort 
William in Bengal, for or by reason' of any act or order, or 
any other matter or thing whatsoever, coun.selled, ordered 
or done by them in their public capacity only, and acting 
as Governor-General in Council.” And “ that if any person 
or persons shall be impleaded in any action or process, civil 
or criminal, in the said' Supreme Court, for any act or acts 
done by the order of the said Governor-General in Council 
in writing, he or they may plead the general issue, and give 
the said order in evidence; which said order, with proof tliat 
the act or acts done, has or have been done according to the 
purport of the same, .sliall amount to a sufficient justification 
of the said acts, and the defendant shall be fully justified, 
acquitted, and discharged from all and every suit, action, 
and process whatsoever, civil and criminal, in the said court. 
Provided always, that with respect to such order or orders 
of the said Governor-General and Council as do or shall 
extend to any British subject or subjects, the said court 
shall have aud retain as full and competent jurisdiction as if 
this Act had never been passed.” 

Section 4. “ Provided also that nothing herein contained 
shall extend to discharge or acquit the said Governor-General 
and Council, jointly or severally, or any other person or per¬ 
sons acting by or under their order, from any complaint, suit, 
or process, before any competent court in this kingdom, or to- 
give any other authority whatsoever to their acts, thau acts 
of the same nature and description had," by the laws and 
statutes of the kingdom, before this Act was made.” ^ 


‘ Sec also 10 Geo. III., c. 47, s. 4. 
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91. The statutes whicli authorized the charters of the 
Supreme Courts of Madras and Bombay, directed ‘‘that the 
Governor and Council at Madras and Bombay, and the 
Governor-General of Fort William, shall enjoy the same 
exemption and no other from the authority of the Supreme 
Court of Judicature to be there erected, as is enjoyed by 
the said Governor-General and Council at Fort William 
aforesaid, from the jurisdiction of the Supreme Court of 
Judicature there already by law established.” ^ The charters 
of the courts contained the same provisions exempting the 
Governor-General and the Governor and his Council from 
arrest, from actions against thorn for acts done in their 
public capacity, and from indictments for offences other 
than treason and felony, as have been already set ont.'^ 
Neither the statutes nor the charters create any exemption 
in favour of persons acting under order of the Governor in 
Council of either presidency.^ 

It is evident that these provisions ane only intended to 
secure the heads of Government in each Presidency from 
suits and indictments on account of their public conduct, 
which should be impeached, if at all, before the Queen's 
courts in England. With the single exception of the pro¬ 
tection given to persons acting under a written authority 
from the Governor-General, no exemption can be claimed 
by their subordinates. Nor does anything in these statutes 
and charters diminish the full right to sue the Fast India 
Com])any itself. 

§ 92, We have next to examine acts which are not done 
under the ordinary course of law, but which are legalized 
by an emergency which justifies the setting aside of the 
usual procedure. Smdi acts, when done by private indi¬ 
viduals, are specially provided for in the sections relating 
to self-defence. The most important of those which are 
done under the orders of the Executive come under tlio- 
heads of Riotous Assemblies and Martial Law. 

Riotous Assemblies.—The summary suppression of riotous 
assemblies by armed force, and tlie use for that purpose of 
any amount of violence, extending even to the causing of 
death, are justifiable on grounds of State necessity, and can 
only be justified so far as that necessity exists. It may 

1 39 & 40 Geo. III., c. 79, s. 2; 1 Geo. IV., c. 71. s. 7. 

- Madras Charter, 8s.23 & 25, 2 M. Dig. 604, 617; Bombay Charter, 
ss. 30 45,2 M Dig. 654, 668. , 

See re Wallace, 5 Mad. 24, where the whole senes of these statutes 
and charters is review'ed by Turner, C.J. 
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seem anomalous that an Executive officer should be autho¬ 


rized, at his own discretion, to inflict caj)ital punishment 
upon a rioter w’ho could only, alter due trial and conviction, 
be liable to three years’ imprisonment. But experience has 
shown that a riotous a^^sembly is the first stej) in the contest 
between violence and law, and that if it is not checked at 
once, all law is swept away, and every species of crime is 
certain to follow. So imperative is the necessity of imme¬ 
diately cliecking such riotous assemblies, that the law not 
only imposes this duty upon every authority entrusted with 
the preservation of the peace, and upon every private person 
who is summoned by him to assist, but also invests every 
military man, and even every ])rivate person with the same 
power, to be exercised under the same restrictions. Tindal, 
O.J., in his charge to the Grand Jury after the Bristol Eiots 
of 1832, laid down the law as follows: ‘^By the common 
law every private person may lawfully endeavour, by his 
own authority, and without any warrant or sanction of the 
magistrate, to sujipress a riot by every means in his power. 
He may disperse, or assist in dispersing, those who are 
•assembled; he may stay those who are engaged in it from 
•executing their purpose; he may stop and prevent others 
whom lie shall see coming iip from joining the rest; and 
not only has he the authority, but it is his bounden duty as 
a good subject of the King, to jierform this to the utmost of 
his ability. If the riot be general and dangerous, he may 
.arm himself against the evildoers to keep the peace.” He 
then pointed out, that though the co-operation of the civil 
.authorities was desirable, it was not necessary, and should 
not be waited for if tlie occasion demanded immediate action. 
He then proceeded to say, “ The law acknowledges no dis¬ 
tinction in this respect between the soldier and the private 
individual. Tlie soldier is still a citizen, lying under the 
same obligation, and invested with' the same authority to 
preserve the peace of the King as any other subject. If the 
one is bound to attend the call of the civil magistrate, so is 
the otlier; if the one may interfere for that purjiose when 
the occasion demands it, without the requisition of the 
magistrate, so may the other too ; if the one may employ 
nrms for that purpose, when arms are necessary, the soldier 
may do the same.’' ^ 

§ 93. During the colliers’ strike in 1893, some men were shot 
^ iiVjr. V. Pinney^ 5 C. & F, p. 262. 
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y the military during a riot at Featlierstone. Lord Bowen, 
8ir Albert Eollit, and Mr. Haldane, Q.O., were appointed 
a commission to inquire into the circumstances of the riot, 
and to report upon the law which should govern the 
tary in such a case. The report was issued on December 7, 
ISSio. The great legal eminence of the president gives the 
report such an exceptional authority, that it may be useful 
to quote this, the latest statement of the law, upon a subject 
which may be of frequent occurrence in India. 

§ 94. The Law as to Firing.—‘‘ We pass next to the con¬ 
sideration ot the all-important question whether the conduct 
of the troops in firing on the crowd was justifiable; and it 
becomes essential, lor tlie sake of clearness, to state suc¬ 
cinctly what the law is which bears upon the subject. By 
the law of this country every one is bound to aid in the 
suppression of riotous assemblages. The degree of lorce, 
however, which may lawfully be used in their suppression 
depends on the nature of each riot, for the force used must 
always be moderated and proportioned to the circumstances 
of the case and to the end to be attained. 

‘‘ The taking of life can only be justified by the necessity 
for protecting persons or property against various forms of 
violent crime, or by the necessity of dispersing a riotous 
crowd which is dangerous unless dispersed, or in the case 
(if persons whose conduct has become felonious through dis¬ 
obedience to the provisions of the Eiot Act, and who resist 
the attempt to disperse or apprehend them. The riotous 
crowd at the Ackton Hall Colliery was one whose danger 
consisted in its manifest design, violently to set fire and do 
jserious damage to the colliery property, and in pursuit oi 
that object to assault those upon the colliery premises, it 
was a crowd accordingly which threatened serious outrage, 
amounting to felony, to property and persons, and it became 
the duty of all peaceable subjects to assist in preventing 
this. The necessary prevention of such outrage on person 
and property, justitie.s the guardians oi the peace m the 
employment against a riotous crowd of even deadly weapons. 

“ Ollicens and soldiers are under no special pri\ ileges, auc 
subject to no special responsibilities. a.s regards this prin¬ 
ciple of the law. A soldier, lor the purpose of establishing 
civil order, is only a citizen armed in a pm ticular manner. 
He cannot because he is a soldiei- ex. u.j himself, if without 
uecessitv he takes Inirnuu life. Hie duty ot magistrates 
and peace ollicers to summon, or to abstain Irom su.omonmg, 
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assistance of the military depends in like manner on the 
necessities of the case. A soldier can only act by nsinp: his 
arms. The weapons lie carries are deadly. They cannot be 
employed at all without danger to life and limb, and in 
these days of improved rifles and perfected ammunition, 
without some risk of injuring distant and possibly innocent 
bystanders. To call for assistance against rioters from those 
who can only interpose under such grave conditions ought, 
of course, to be the last expedient ot the civil authorities. 
But when the call for help is made, and a necessity for 
assistance from the military has arisen, to refuse such assist¬ 
ance is in law a misdemeanour. . 

“'The whole action,of the military when once called in- 
ought, from first to last, to be based <m the principle of 
•luing, und doing without fear, that which is altsolutolv 
nccessaiy to prevent serious crime, and of exercising all 
care and skill with regard to what is done. Xo .'<et of rules 
exists which governs every instance, or defines beforehand 
every confingency that may arise. One salutary practice 
is that a magistrate should accompany the troops. The 
presence of a magistrate on such occasions, although not 
a legal obligation, is a matter of the highest importance. 
The military come, it may be, from a distance. They know 
nothing probably of the locality, or of the special circum¬ 
stances. They find themselves introduced suddenly on a^ 
Held of action, und they need the counsel of the local 
justice, who is presumably familiar with the details of the 
case. But, although the magistrate’s presence is of tho 
highest value and moment, his absence does not alter the 
duty of the soldier, nor ought it to paralyze his conduct, 
but only to render him doubly careful as to the proper steps 
to be taken. No officer is justified by English law in stand- 
ing by, and alhming felonious outrage t<> be committed, 
merely because of a magistrate’s absence. 

‘^The question whether, on any occasion, the moment 
has come for firing upon a mob of rioters depends, as we 
have said, on the necessities of the case. 8uch firing, to be 
lawful, must, in the case of a riot like the present, be neces¬ 
sary to stop or prevent such serious and violent crime as 
we have alluded to; and it must be conducted without 
recklessness or negligence. When the need is clear, the 
soldier’s duty is to fire with all reasonable caution, so as to- 
ju’oduce no further injury than what is absolutely wanted, 
lor the purpose of protecting person anU property. An. 
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order from the magistrate who is present is required by 
military regulations, and wisdom and discretion are entirely 
ill favour of the observance of such a practice. But tlm 
order of the magistrate has at law no legal effect. Its 
presence does not justify the firing if the magistrate is 
wrong. Its absence does not excuse the officer for declining 
to fire when tlie necessity exists. 

With the above doctrines of English law the Riot Act 
does not interfere. Its effect is only to make the failure 
of a cnovd to disperse for a whole hour after the procla¬ 
mation has been read a felony ; and on this ground to afford 
a statutory justification lor dis[)ersing a felonious assemblage., 
even at the risk of taking lite. In the case of the Ackton 
Hall Colliery, an hour laid not ohipsod after what is po]>u- 
larly callod the midiug ttf the lliot Act, befoi-e the military 
tired. No jiistitieatiou of their liriug can therefore be rested 
on tho provisions of the Riot Act itself, the furtlier con- 
sideratioii of which may, indeed, be here dismissed from the 
case. Jiut^ the fact that an hour had not expired since its 
reading, did not incapacitate the troops from acting when 
outrage had to be prevented. All their common law duty 
as citizens and soldiers remained in full force. The justifi¬ 
cation of Captain Barker and liis men must stand or fall 
entirely by tlie common law. Was what they did necessary, 
and no more than was necessary, to put a stop to or prevent 
lelonious crime ? In doing it, did they exercise all ordinary 
skill and caution, so as to do no more harm than could be 
reasonably avoided ? 

“ II these two conditions are made out, the fact that innocent 
people have suffered does not involve the troops in legal 
responsibility. A guilty ringleader who under such con¬ 
ditions is shot dead, dies by justifiable homicide. An 
innocent person killed under such conditions, where no 
negligence has occurred, dies by an accidental death. The 
legal reason is not that the innocent person has to thank 
himself for what has happened, tor it is conceivable (though 
not often likely) that he may have been unconscious of any 
danger, and innocent of all imprudence. 'J'he reason is, that 
the soldier wlio fired has done nothing exceiit what was his 
strict legal duty.” 

§ 95. It will be observed iu the above extracts that tlie 
duties, rights, and liabilities of the oflicer and private soldier 
are placed on e.xactly the same level. Tho cnnimaiid ..f the 
ofiicer cannot of itself justifv the soldier iu firing, if the 
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command was* illegal.^ This might lead to a conflict be¬ 
tween the military duty of the soldier to obey his officer, 
and his civil duty only to obey an order which was legal. 
Practically the case is not likely to occur. It is improbable 
that an officer would give an order to fire, which was so 
outrageously wrong that a soldier ought, on the spur of the 
moment, to refuse to obey. On the nther hand, where the 
order was such as he might reasonably think he was bound 
to carry out, it is probable that any prosecution would be 
against the officer and not against the soldier. In Keighley 
V, Willes, J., said: ‘‘I believe that the better opinion 
is, that an officer or soldier mating under the orders of his 
superior--not being necessarily or manifestly illegal — would 
be justified by his orders.’* This rule was adopted by the 
Law Commissioners in the clauses relating to Suppression 
of Riot, ss. 51 and 53 of the Draft Code of 1878. Sir James 
Stephen says:*^ ‘‘Probably it would be found tliat the order 
of a military superior would justify his inferiors in executing 
any orders, for giving which they might fairly suppose their 
superior officer to have good reasons. Soldiers might 
reasonably think that their officer had good reasons for 
ordering them to fire into a disorderly crowd, which to them 
nught not appear to be at that moment engaged in acts of 
dangerous violence ; but soldiers could hardly suppose that 
their officer could have any good grounds for ordering them 
to fire a volley down a crowded street, when no disturbance 
of any kind was either in progress or apprehended.” The 
same rule appears to apply generally to all cases where an 
inferior acts in cases of danger under the orders of his 
superior, which are not apparently illegal.” ^ 

§ 90. Chap. IX. of the Crim. P.C., 1882, authorizes a 
magistrate or officer in charge of a police station to disperse 
any unlawful assembly, or any assembly of five or more 
persons likely to cause a disturbance of the public peace, 
and to summon any non-military person to help in dispersing 
the assembly and arresting its members.''* If it cannot 
otherwi;?o be dispersed, and if it is necessary for the public 
security that it should be dispersed, he may call in the aid 
of the military, who are to nse no inore violence than is 
necessary for the purposes required.® Any commissioned 


Section.^ 127,128. 



2 8topli. Grim. L. 205. 
ovsf, § 411. 

Sections 129,130. 



95-97 


OF RIOTOUS ASSEMBLIES. 


30 


flicer of the army may take similar steps of his own accord 
when the public security is manifestly endangered, and 
when no magistrate can be commimicated with.^ By s. 132 
it is provided that No prosecution against any magistrate, 
military officer, police officer, soldier, or volunteer for any 
act purj)orting to be done under this chapter shall be 
instituted in any criminal court, except with the sanction 
of the Governor-General in Council; and no magistrate or 
police officer acting under this chapter in good faith, no 
officer acting under s. 131 in good taith, no person doing 
any act in good faith in compliance with a requisition 
under s. 128 or s. 130, and no inferior officer or soldier or 
volunteer, doing any act in obedience to any order which 
under military law lie was bound to obey, shall be deemed 
to have thereby committed an offence.” ^ The authority to 
the police to disperse unlawful assemblies given by s. 127 
applies to the ])oiice in the towns of Calcutta and Bombay,^ 
The repealed Act*^ extended to the police of Madras. It is 
difficult to see why the same powers are withheld from 
them now. 


§ 97. Martial Law. — Before discussing the legality of 
placing a country or district under martial law in cases of 
emergency, it is necessary to point out what is not meant 
by the term in this application of it In the early law 
books the term is used as denoting what is now called 
military law, that is, the special law wliich governs those 
who, on becoming members of the military forces of the 
Crown, are thereby subjected to a special code of offeuoe.s 
and procedure. The origin and growth of military law are 
traced by Cockburn, C.J., in his charge to the Grand Jury 
in Beg. v. Nelson (p. 80).^ A similar body of law has grown 
up for the naval forces. The <*ourts-martial, which tiy offences 
under this code of law, are so far subject to the superior 
courts ot common law, that the latter courts will issue a pro¬ 
hibition to the former if they act without jurisdiction, as, for 
instance, by trying a person who i.s not subject to military 
law. But, where they liuve jurisdiction, no action or prose¬ 
cution will lie which is founded on the assertion that they 
have passed an erroneous decision, or arrived at it by the 
admission of evidence which would be excluded in a court 


1 Section 131. 2 Crim. P.C., s. 132. 

i Grim. P.( s. 127_. \ XI. of 1874, s. 43. 

^ Published in 18G7, as revised and annotated by the Chief Justice, 
and cited liereafter as Cockburn, 
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oi common law.^ Nor can a superior officer be sued at law 
for suspending his subordinate for a military offence and 
bringing him to trial before a court-martial, even though he 
is acquitted by it. If the superior officer has acted wrongly, 
this, again, is a military offence, which must be tried by 
military law.^ But an officer can claim no exemption from 
a civil court in respect of an act wholly beyond military 
control. For instance, a soldier was held entitled to sue 
an officer for false imprisonment, where the punishment had 
been inflicted for disobedience to an order to attend evening 
school, and to make weekly payments towards its support.^ 
Nor does the term apply to acts done by an armed force, in 
the summary suppression of a rebellion, against the persons 
and property of those who are actively engaged in the 
rebellion, so far as such acts are properly necessary for the 
purpose,^ Oases of this sort come under the principles 
already discussed in regard to riotous assemblies. Martial law, 
for the purpose of the present discussion, may be defined in 
the language of the Duke of Wellington,^ who said, ‘‘Martial 
law is neither more nor less than the will of the general who 
commands the army; in fact, martial law means no law at 
all. Therefore the general who declares martial law, and 
commands that it shall be carried into execution, is bound 
to lay down the rules, regulations, and limits, according to 
whicli his will is to be carried out.” The constitutional 
question is this: Can the Executive, at a period of emer¬ 
gency, suspend the ordinary law, and substitute, as regards 
its citizens, not being persons found in open resistance, a 
system called martial law, which renders them liable to be 
tried by new tribunals, a new procedure, and with new 
penalties, either for offences already recognized by law, or 
for conduct previously innocent, which the general declares 
to be criminal? That Parliament may authorize such a 
proceeding is beyond all doubt. In the Jamaica cases 
\lJ 08 t, § 1U4), Sir James Stephen doubted whether such an 
iuithority could be legalized by a Colonial Legislature, but 
the charges of botii the Chief Justice and Mr. Justice 
Blackburn assumed that it could be.^ 


^ Orant v. Gould, 2 H. Bl. 69, p. 101. 

-n ^ P- confirmed in H. L,, 1 Bro. 

P.C, 100; .see 4 Taunt., p. 74 

• Wanh,^ V. BaUerj, 4 Taunt. f37, p. 88. 


' ^^ 8teph. Crim. L. 214. 

« M ^ iL'^dlam, Cock]>urn, p. 101. 
Oocivburii, p. 10; For.sytli rjjl ; /Ay. y. l^:ure\ Finl.i 


asou, p. 81. 
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§ .)t>. ihe legality of martial law, in the last-named sense, 
has never been the subject of judicial decision, and only 
became the subject of judicial discussion in consequence of 
the Jamaica disturbances of 1805. As a result of the action 
the J..xecutiye on that occasion, the Jamaica Committee 
laid a case before Mr. Edward James and Mr. Eitziames 
btephen ior their opinion. The case and opinion are piWd 
* Constitutional Law, and the opinion is 

given less fully m 1 Stephen, Grim. L. 207. In the case of 
Jtey. \. ■iyelson, two members of a court-martial which sen¬ 
tenced air. Gordon to deatli, were put on their trial for 

n ® England delivered a 

ehmge to the Grand Jury in which the whole question was 
nni ou 7 ®-^1 discussed. Subsequently Governor Eyre w-as 
T similar charges, and in that case Black- 

bin’to tfao Grand Jury, which has 

In both cases the Grand 
) till ew out the bills. The joint opinion of Messrs 
James and Stephen, which was the work of the latter, is in 
leniarlvable conformity with the charge of Oockbiirn, C.J., 
to whom, of course, it was unknown. From these sources 
supplemented m some slight particulars, the following view 
of the question is drawn. o ' ^ * 

wealth, tnere appear to have been numerous proclamations 

L timroT'"lr''‘X “"^tial law 

in times of public disturbance and rebellion. These are 

thin^,7 to discover, no such 

!onni • f ^ l>'>t in force in this 

rebellim/'^^Vr^ civilians, for the purpose of putting down 
law in r I ^l^^^te certain that no attempt to put martial 

iStltt? the 

werfi^diiiv.7^7 Rebellion.—In Ireland, however, the facts 

iawkinl « 7 tViV^^u llebellion of 1798, 
awltssness in Ulster had risen to a degree whicii the 

111 Government were unable to control. 

C-ist!e vv ■ received instructions from the 

nudl^dG mlr! ‘““to disarm the disafiected 

him to t l- n ^''“"‘tuous assemblies, but also authorized 
him to take all measures “which a country depending ui>on 

‘ Cockbiirn, '2.5—47. 
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military force alone for its protection would require.” In 
lact lie was empowered to enforce martial law, in its widest 
sense. Under this authority steps were taken, which admit¬ 
tedly were far in excess of anything that conld be jastifiecl 
by ordinary law, and under which the most terrible excesses 
were committed by the troojis and yeomanry.^ After the 
outbreak of the rebellion in 1798, further orders were issued, 
by one of which, in April, the Commander-in-Chief was 
authorized “ to bold courts-martial for the trial of offences 
of all descrijitions, civil and military, with the power of con¬ 
firming and carrying into execution the sentences of i^uch 
courts-martial, and to issue proclamations.”In October, 
Wolfe Tone was captured on board the Iloclie, one of a 
Trench squadron of ships which was defeated in attempting 
a descent on Ireland. He was tried by a court-martial in 
Dublin, and sentenced to be hanged. Curran at once applied 
to the Court of King’s Bench for a lialeas corpus, on the 
ground that the ])risoner “had no commission under His 
Majesty, and therefore no court-martial could have cogni¬ 
zance of any crime imputed to him, while the Court of 
King s Bench sat in the capacity of the great criminal court 
of the laud.” The writ was immediately issued by Lord 
Kilwarden, C.J., but before action could be taken upon it 
Wolfe Tone had committed suicide.^ 


§ 101. In 1799 two Acts of the Irish I^iegislature w'ere 
passed, by one of which the exercise of martial law was 
recognized and sanctioned, while the other indemnified those 
who had acted under the previous proclamations. In 1803, 
and again in 1833, statutes of the Imperial Parliament 
were passed authorizing the trial of ufteuders by' martial 
Jaw in the disturbed districts of Ireland. These Acts, and 
especially the Indemnity Act (;f 1799, showed that the 
Goveniment was not content to rely on the prerogative for 
their justification. On the other hand, each of these 
statutes, eitlier by recital or reservation, contained an ex¬ 
press assertion of the undoubted pier(»gative of the Crown 
to exercise martial law for the suppression of treason and 
rebellion. The Chief Justice considers that these recitals 
and reservations were absolutely iru>perative, so far ns they 
went beyond the common law of the kingdom.^ Sir James 


England, vii. 285, 204, 290~.810 ; Aim. Reg. 

Xt , ZoU—2f) 1. 

! Ann Jteg. of 1708, 213, -^ 30 . ^ 27 st. Ti-i. (il3. 

Cockbiini, 53-^57, 70-74. 
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Stephen thinks that the statutes “ mean only that the Crown 
has an undoubted prerogative to attack an army of rebels 
by regular forces under military law, conducting them¬ 
selves as armies in the field usually do.”^ Both judges are 
agreed, that no royal proclamation can authorize any act 
wiiich is not reasonably necessary for the suppression of 
persons in open resistance to the Crown. They have no 
doubt that the trial of Wolfe Tone by a court-martial sitting 
within a mile of the Court of King’s Bench in Dublin, was 
a mere nullity, and that his death, if he had been executed 
under the sentence, would have been murder. This too is 
in accordance with the opinions of Coke, Hale, and Coinyns, 
in their various treatises. When the Petition of Eight was 
being discussed, Lord Coke said: ‘‘A rebel may be slain 
in the rebellion; but, if he be taken, he cannot be put to 
death by martial law.” And Ilolle, afterwards Lord Chief 
Justice, and a most learned lawyer, on the same occasion 
said: ‘-If a subject be taken in rebelli(ni, and be not slain 
at the time of his rebellion, he is to be tried after by the 
common law.”^ In his application for a habeas corpus in 
Wolfe Tone’s case, Curran asserted as a “ sacred and immu¬ 
table principle of the constitution, that martial law and 
civil law are incompatible, and that the former must cease 
with the existence of the latter.” This is in accordance 
with Lord Coke and Lord Hale, who state that when the 
courts are open martial law cannot be executed.*^ 

§ 102. Ceylon Rebellion. — In 1848 Lord Torrington, 
Governor of Ceylon, proclaimed martial law to suppress a 
rebellious rising in Kandy. The matter became the subject 
of Parliamentary inquiry by a Committee which sat in 1849, 
and evidence as to the nature and legality of martial law 
was taken, amongst otliers, from Sir David Dundas, then 
Judge-Advocate General. He said, very much to the same 
effect as the Duke of Wellington in the passage already 
quoted : “The proclamation of martial law is a notice to all 
tho<e to whom the proclamation is addressed, that there is 
another measure of law, and another mode of proceeding 
than there was before.” “ Where martial law is proclaimed, 
there is no rule or law by which the 091001*8 executing it 
are bound.” “It is more extensive than ordinary military 
law.” “ It overrides all other law, and is entirely arbitrary.” 

^ 2 Stepli. Ci’im. L. 211. 2 Cocklniru, 37, 57—6,5. 

CoRkburn, 69, note. 
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Ihe Chief Justice quotes the answers merely to clisaf>-ree 
with them. Sir James Stephen thinks that they only refer 
to the conduct of the army in the field, and are sound law.^ 

§ 103. In the course of these proceedings, Earl Grey, then 
‘ Colonial Secretary, wrote a despatch, whicli he stated had 
been read out in Cabinet Council in presence of Lords 
' Cottenham .and Campbell, and had been approved by them. 
It contained the following passage, which seems to me not 
on the whole to go beyond what tlie Chief Justice and Sir 
James Stephen admit to be justifiable. There is certainly 
nothing in it which could be relied upon in support of the 
court-martial upon Wolfe Tone in Ireland, or upon Gordon 
in Jamaica. 

‘‘ The proclamation of martial law is in fiict no more than 
a declaration that, under circumstances of urgent public 
danger, the law is for a time suspended, and that for the 
safety of the State, the Government deems it necessary to 
set aside the ordinary rules of law by military force, and to 
proceed summarily to put down the rebellion, or to punish 
those who are concpned in it: courts-martial are employed 
on such occasions, in order to guard against the danger of 
subjecting innocent persons to military executions by insti¬ 
tuting ail inquiry, necessarily only summary, into the guilt 
01 the parties whose immediate punishment is necessary for 
the re.storation of tranquillity and the suppression of rebel¬ 
lion. But courts-martial so assembled have nothing in 
common with the tribunals bearing the same name which, 
under the Mutiny Act, take cognizance of military offences. 
•Courts-martial of such description have powers .lawfully 
defined by the laws under which they are created, and the 
sentences passed become matters of record, which can be 
enforced by the military authovitie.s, which is not the case 
with courts-martial assembled for the punishment of rebels, 
under proclamation of martial law, without the sanction of 
any positive enactment. Sentences of such courts add 
nothing to the legality (ff the punishments inflicted, and 
serve only to show that these punishments have not been 
inflicted without duo regard to the guilt of those who were 

^ 1 * "'"V it is the practice where 

martial law has been used, and puuisluueuts liave been 
iiiflic,ed under it, that wheu the danger is over the Legis- 

) e by w honi tliese powers have been exercised, 

' Oockburn, 1 sfcpb. Crim. L. 214. 


miST/fy 


JIARTIAL LAW. 


:315 





and for whom there is no legal warrant, however necessary 
it may liave been to assume them.” ^ 

§ 104. Jamaica Riots. — ^In the Jamaica case the only 
eharge against Colonel Nelson and Lieut. Brand, and the 
principal charge against Governor Eyre, arose out of the 
treatment of Mr. Gordon. A negro outbreak took place at 
Morant Bay on October 11,18G5, in which the volunteers were 
overpowered, the court house was stormed, eighteen persons 
were killed, and upwards of thirty wounded, and an insur¬ 
rection took place which rapidly spread to the neiglibouring 
estates, where similar acts of murderons violence were com¬ 
mitted. There was, no doubt, for a time a most dangerous 
crisis. Tlie troops were, liowever, called out at once, and as 
soon as they appeared in the tield the insurrection collapsed. 
Martial law was proclaimed on the 13th October. On the 
17th, Mr. Gordon, against wlioin warrants had been issued, 
gave himself up to the authorities in Kingston. He could 
have been tried there by ordinary law, but by orders of the 
Governor he was put on board a war steamer, conveyed to 
jMorant Bay, and there tried for treason by a court-martial, 
convicted, and sentenced to be hung. The sentence was 
ratified by the Governor, and on the 23rd Gordon was 
executed. It was asserted on behalf of the accused that all 
they did was literally justified by various Jamaica statutes. 
In the case of v. Nelson, tUe Chief Justice threw some 
doubt upon the a[)plication of those statutes, and suggested 
to the Grand Jury that they should leave this point for full 
discussion in the subsequent stage of the case. They, how¬ 
ever, threw out the bill. In the subsequent charge against 
Governor Eyre, the judges of the Queen’s Bench met to 
discuss the charge which Blackburn, J., was to deliver to the 
Grand Jury; and it seems to have been admitted that the 
statutes mi^ht authorize the proceedings taken. In his 
charge, tlie judge directed the jury that the Colonial Acts 
gave the defendant power to proclaim martial law, in the 
sense that it superseded the common law for the time beiug, 
and enabled all matters to be tried by summary procedure, 
not with an arbitrary discretion, but without i^pplying mere 
technical rules ; the question left to them was, whether the 
emergency warranted tlie Governor in applving, or in 
thinking that he was bound to apply this Jaw."* This bill 

1 . \ ‘Mteview oi’ Authorities as to Suppression of Riot or 

riobellioo,^\p. 9G: 18G8. 

^ Binlason, p. 81 . 
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SO the Grand Jury tlirew out. In his eliarge, however, 
Blackburn, J., through a misapprehension of what had been 
agreed on at the meeting of the judges, stated some pro¬ 
positions of law as having been approved of by the in,-which, 
had not been so approved. On June 8,1S()8, Oockburn, O.J., 
stated what had already been agreed on in tlie following 
language, which of course only applies to a case where there 
is an existing authority to proclaim martial law. 

§ 105. There was undoubtedly a proposition of law 
which seemed to us sufficient for tlie guidance of the jury,, 
on which we were all agreed, viz. that assuming the 
Governor of a colony had, by virtue of authority delegated 
to him by the Crown, or conferred on him by local legisla¬ 
tion, the power to put martial law in force, all that could 
be required of him, so far as affects his rcs[)onsibility in 
a court of criminal law, was that in judging of the necessity 
Avhich, it is admitted on all hands, forms the sole justifica¬ 
tion for resorting to martial law, either fur putting this 
exceptional law in force, or prolonging its duration, he 
should not only act with an honest intention to discharge a 
public duty, but should bring to the consideration of the 
course to be pursued, the careful, conscientious, and con¬ 
siderate judgment which may reasonably be expected 
Iroin one invested with authority, and which, in our 
opinion, a Governor so circumstanced is bound to exercise^ 
beiure he places the Queen’s subjects committed to his 
government beyond the pale of protection of the law. 
Having done this, he would not be liable for error of judg¬ 
ment, and still less for excesses, or irregularities committed 
by subordinates whom lie is under the necessity of employ¬ 
ing, if committed without his sanction or knowledge. 

“furthermore, we consider that a Governor sworn to 
execute the laws of a colony, if advised by tiiose competent 
to advise liim, that those laws justify him in proclaiming 
martial law in the manner in which Governor Hyre under¬ 
stood it, cannot be held criminally responsible if the cir¬ 
cumstances call for its exercise, and though it should after¬ 
wards turn out that the received opinion as to the law was 
erroneous. On the other hand, in the absence of such 
careiul and conscientious exerciseot judgment, mere honesty 
of iuteutioii would be no excuse for a reckless, precipitate, 
and Jiiconsiderate exercise of bo formidable a power; still 

regard to the lives and pei-sons 
) Jier iMaje.sty s subjects, or in the exercise of immoderate 
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severity in excess of wliat tiie exigencies of tlie occasion 
imperatively called for. Neither could the continuance of 
nnirtial law be exercised, even as regards criminal respnnsi- 
bility, when the necessity which can alone justify it liad 
ceased by the entire suppression of all insurrection, either 
for the purpose of punisliiug those who were suspected of 
having been concerned in it, or of striking terror into the 
minds of men for the time to come.” ^ 

In PhilUps v. Eyre,"^ Willes, J., in delivering the judo'- 
ment of the Exchequer Chamber, said with regard to the 
same facts; “Upon an indictment against a Governor for 
conduct alleged to be oppressive and criminal, circumstances 
and, above all, motives may be taken into account, which 
would be excluded in deciding dry questions of civil law.” 

§ 106. Indian Mutiny.—The course adopted by the Govern¬ 
ment of India during the Mutiny seems to have been in 
full accordance witli the above' principles. For a con¬ 
siderable time, and over a large extent of territory, all 
civil law was necessarily suspended by the act of the rebels. 
, ® "ere driven away, and the courts were 

closed. No authority other than the militarv was in exist¬ 
ence, and it had to act summarily and on the spur of the 
moment as a matter of self-preservation. While the hostile 
forces were face to face, every one wlio appeared to beloii" 
to, or to be siding with the rebels, was dealt with as an 
enemy. When the pressure of war relaxed, discrimination 
and mercy could bo shown; and as soon as British sway 
A\as restored, civilians were attached to the army for the 
purpose of dealing with tliose whose guilt admitted of a 
doubt, ihe State Offences Act, XI. of 1857, authorized 
tbe Executive to proclaim any district which was or had 
been m a state ot rebellion, and to issue a commission for 
the trial ot the rebels for any offence against the State, 
or tor murder, arson, robbery, or any other heinous crime 
against person or property. The proceeding was to be 
summary and without appeal; but no punishment was to 
bo passed except such as was warranted by law for the 
ollence. As soon as peace was restored, and the courts 
"ere opened, justice resumed its ordinary course. 

Snv r!^-^ effect of au Indemnity Act in barring suits 
foi illegalities committed under martial law was much 
considered in the case of Phillips v. Eyrc.^ There such an 

■* L.R., 4 Q.B. -225, affd. L.li,, 6 Q.a 1 . ^ 
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Ar.t, passed by the Jamaica Legislature, was successfully 
pleaded to a suit brought after the Act in the Eno-lish 
courts. Cockburn, C.J., said: ^ “ We may rest assured 
that no siicli enactment would receive the royal assent., 
unless it were confined to acts honestly done in the sup¬ 
pression of existing rebellion, and under the pressure of tlie 
most, urgent necessity. The present indemnity is confined 
to acts done in order to suppress the insurrection and 
rebellion, and the plea contains consequently the necessary 
averments, that the grievances complained of were com¬ 
mitted during the continuance of the rebellion, and were 
used for its suppression, and were reasonably and in good 
faith considered by the defendant to be necessary fo ” the 
purpose; and it Avill be incumbent on the defendant to 
make good those averments in order to support his plea.” 

In the case of Wright v. Fitzgerald^ a French master 
sued the Sheriff of Tipperary for acts of the greatest bar¬ 
barity perpetrated during the rebellion of 1798, on the 
pretext—lor which there does not seem to have been the- 
least foundation—that he was a rebel. The defendant 
pleaded the Indemnity Act. Lord Yelverton, in his charge 
to the jury, said: “Thatas every man, whether magistrate 
or not, was authorized to suppress rebellion, and was to be- 
justified by that law for his acts, it is required that he 
sliould not exceed the necessity which gave him that power, 
and that he should show in his justification that he had’ 
used every possible means to ascertain the guilt which he 
had punished; and, above all, no deviation from the 
common principles of humanity should appear in his con¬ 
duct.” Wright recovered five hundred pounds damages 
Laron Martin said, in Phillips v. Eyre, on appeal, that this, 
was the only case in which anyone had obtained satisfaction 
for any act done in suppressing the rebellion. 

• State differ from all the cases hitherto con¬ 

sidered m this respect, that the assertion that an act is of 
tins character does not raise a defence on thp. Tn^rifc En-i- 
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toiirt to decide whether tlie proceeding complained of was 
an act of State or not. If it decides that it was, then its 
jurisdiction is at an end; if the contrary, then the case 
proceeds.^ Every tribunal acts, by virtue of an authority 
delegated to it by the State, for certain general pur])oses. 
It cannot exceed its authority, or apply it to different 
pui’imses. The Supreme Courts of the United States have 
a very large power to control tlie sovereign action, not only 
of the individual States, but of the entire body acting as 
one. Our courts are much more strictly limited. 


§ 109. First .—The most obvious instances of acta of State ■ 
are those which occur in the course of war, against an^ 
enemy, or quasi-enemy, or against j>ersons wlio bring them¬ 
selves witliin the operation of public law. Uo one, of course, 
would imagine that any claim could be made against the- 
general of an invading army for injuries done to non-com¬ 
batants, or for exactions levied upon them. When we 
bombarded the forts of Alexandria in 1882, the European 
States whose subjects were injuriously affected, made claims 
against England for compensation, the justice of which was ■ 
acknowledged ; but no one would have dreamed of indicting 
the admiral for murder. And it makes no difference whether 
the act has been originally ordered by the State, or has 
been subsequently approved by it. When the captain of a 
ship of war burnt some liarracoous on the West Coast of 
Africa, and released the slaves contained, he acted on his • 
ow'ii authority, but his conduct was approved by the Secre¬ 
tary of State. It was held that this adoption of his act 
made it an iiet of State, which burred a suit. The same 
ruling was followed in the Tanjore case.^ So by international 
law the ships of neutrals are liabh^ to be seized in war time, 
and brought before a court for condemnation. If condemned, 
the property in the ship is absolutely changed, but even if 
the seizure is declared to be illegal, and the ship is acquitted, 
no action founded on the seizure can be brought against the 
captors.® So if property in the possession of the Sovereign 
or of a private individual, is seized by tho belligerent State, 
while hostilities are raging, or while the hostile conditiitn 
continues, the transaction can give rise to no proceedings in 


’ Mtisfimve v. Fu ido, -5 App. Cit. 102, p. 111. 

- Buron v. Denman, 2 F.xcli. 107; Katmdn ■■ Boije v. K. L C'-'., 7 
U J.A. 470. See for a case where there had hron no ratiacation, Mir 
y.nhf AU V. Yeuhvw/abni, 9 Bom. II.C. 314. 
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a municipal court.^ The same rule applies even Avliere no 
hostilities take place, if the seizure is made by reason of 
the absolute power of the State, acting in its sovereign 
capacity. The Tanjore Eaj was the survival of what had once 
been a powerful dynasty, wliich finally dwindled down into 
.a petty, half independent principality, and so lingered on 
tWi the last Eajah died in 1S55 without male heirs. It was 
then determined by the Government of India to put an end 
to the Eaj, and to atmex its territory. This was effected by 
the simple act of the Collector with a few British soldiers, 
and was unresisted because it was irresistible, though it was 
carried out against the will of all concerned. T"he Collector 
took possession of all propert}’, public and private, of the 
late Eajah, though as to the latter it was announced that 
the Government did not intend to retain it, but would apply 
it for the benefit of the family. A bill was filed by the 
personal representatives of the late Eajah, in ^\hich they 
admitted that they could not dispute the seizure of the 
public property, but they claimed an account of the personal 
property. The Supreme Court decreed for the plaintiff, 
but this decree was reversed in the Privy Council. The 
Committee held that the whole annexation of Tanjore was 
an act of State, and that every part of the proceedings 
M hich was incidental and accessory to the completion of the 
annexation partook of the same character.‘*^ 

§ 110. Second ,— The same principle applies in the case 
of newly acquired territory, before its inhabitants have 
settled down into the regular legal relations of subject and 
sovereign. Where a country has been obtained by conquest 
or cession, it is usual to allow the inhabitants to retain their 
■old laws and usages; but this is merely a matter of con¬ 
venience, and the sovereign may deal with the rights of the 
conquered absolutely at his pleasure, except so far as he is 
.restrained by the terms of the treaty, if any, by which the 
.country was acquired.'^ If the laws are allowed to remain 
unchanged, it would, after a reasonable lapse of time, be 
assumed that the sovereign had accepted them as con¬ 
stituting the basis on which the government was to proceed, 
and any alteration of the rights constituted by these laws 


1 liajah of V /; 7 ^ 29 Bcav. 300; 30 L.J. CIi. 22G ; Ehj/iin- 

.aitnn. V. Jl drecchu,(rl^ 1 Knapp. ;UG, p. 3G0. 

- Kamavhct Bo.jc v. A. /, Vo., 7 M.T.A. d76. Scl- pp. 531, 536. 
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would liave to be effected in a legal manner. Buf-, during 
the transition, all proceedings taken by the Crown in 
settling the new country would be simply acts of State. 
They might be influenced, but they would not be governed 
by the existing laws. Two Indian cases went upon this 
principle. The plaintiff claimed relief against the conduct 
of the E. I. Co., in one case, after they assumed the 
sovereignty of the Carnatic by treaty with the Nabob; in 
the other, after their conquest of the Panjab. In each 
case the E. I. Co., while professing an intention to deal 
with titles to land, as they woulcl hav’e been dealt with 
by the Native Eulers, liad assumed to themselves the dis¬ 
posal of all the land, and had disregarded the alleged 
rights of the claimant. In each case it was held by the 
Privy Council that the acts were acts of State, which were 
not intended to be, and could not be questioned by the 
municipal courts.^ A contrary decision was given in the 
case of the Begum Sumroo. She had held lands as a sort 
of subordinate feudatory under Scindia till 1803. After 
that year the sovereignty of Scindia passed to the E. I. Co., 
and they accepted the position of Sumroo, and she held as 
of her old tenure till her death in 1830. On her death the 
Company resumed her lands on the alleged determination 
ot her tenure. The courts in India dismissed the suit 
brought by her on the ground that the resumption was an 
act of State. Tliis defence was overruled by the Judicial 
Committee. They said : “ The act of Government in this 
case was not the seizure by arbitrary power of territories 
which up to that time had belonged" to another Sovereign 
State; it was the resumption of lauds previously held from 
the Government under a particular tenure, upon the alleged 
determination ol that tenure. Tlie possession was taken under 
colour of a legal title, that title being the undoubted right 
of the sovereign power to resume and retain, or assess to the 
public revenue, all lauds within its territories, upon the deter¬ 
mination ol the tenure under which they may have been ex¬ 
ceptionally held roiit-lree. It, by means of the continuance 
ot the tenure, or lor other cause, a right be claimed in deiuga- 
tion of this ti tie of the Government, that claim, like any other 
aripng between the Government and its subjects, would, 
Xmmd feme^ be cognizable by the municipal courts of India.” - 
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§ 111. Third—K treaty is au act of State entered into 
between two sovereigns, wliicli can only be enforced by 
diplomatic representations, or, in tlie last resort, by war. 

It is so completely outside municipal law, that one party 
may bind itself to hold property for the use of private 
persons, in a line of succession different from that which 
the ordinary law would permit.^ 

No suit can be brought by one party in the courts of the 
other for breach of its provisions.- Nor can any suit be 
brought by a private person, whose rights assume the con¬ 
tinuance of the treaty, to enforce those rights against the 
other party, who has put an end to the treaty. In 1803 the 
E. I. Co. assigned land^ to the King of Delhi for the sup¬ 
port of the Mogul sovereignty. The King mortgaged them 
to the plaintiffs. After the Mutiny of 1857, the possessions 
of the King were seized and confiscated. The plaintiffs 
then sued the Government to establish their right as mort¬ 
gagees. The courts in India dismissed the suit for want 
of jurisdiction. The Privy Council aflBirmed their decision. 
They held that the lands had been assigned to the Delhi 
kings by an arrangement which ‘^\vas as much an act of 
State as if it had "been carried into effect by formal treaty 
assigned by the British Government.” 

“ Municipal courts have no jurisdiction to enforce engage¬ 
ments between sovereigns founded on treaties. The Govern¬ 
ment, w'heii they deposed and confiscated the property of 
the late King, as between them and the King, did not affect 
to do so under any legal right. Their acts can be judged 
of only by the law of nations ; nor is it open to any other 
person to question the rightfulness of the deposition, or of 
the consequent confiscation of the King’s property.” 

The revenues and territories which in 1801 were, by an 
act of State, assigned for the maintenance of Shah Alum 
.and his household, rvere, in 1857, also by au act of State, 
resumed and confiscated. The seizure and confiscation were 
acts of absolute xiower, and were not acts done under colour 
of any legal right, of which a municipal court could take 


cognizance, 


§ 112. Fourth. — Much more difficult questions arise 
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^vhere a treaty operates in derogation of the previously 
existing rights of the subjects. In the case of Baniodhar 
Gordlian v. JDeoram Kanji^ by arrangement between the 
Crovernment of India and a native Prince, an exchange of 
territories took place, by which part of a British district 
was, or was supposed to have been, transferred to the Prince. 
In the Privy Council the question whether such a transfer 
could be effected without an Act of Parliament was dis¬ 
cussed with immense learning. The appeal was decided on 
smother point. When Heligoland was ceded to Germany 
in 1890, the agreement for that purpose stipulated that the 
cession should be made ‘‘ subject to the assent of the British 
Parliament,” and an Act authorizing it was passed in the 
same year. In the House of Commons, however, it was 
contended that the treaty-making power of the Crown was 
amply sufficient for a cession, and that to effect it by Act 
of Parliament was unnecessary and unconstitutional. The 
balance of opinion seems to have been in favour of this 
view, though it was contended, on the other side, that where 
the cession Avas made in time of peace, for the purpose of 
carrying out some general scheme of policy, the consent of 
Parliament, if not necessary, Avas certainly desirable.-^ 

§ 113. The same question lately arose, in a different form, 
In Newfoundland. By a series of agreements, dating from 
the Treaty of Utrecht, in 1713, the French have acquired 
rights of fishing along part of the coast of NeAvfoundland, 
Avhich is known as the French shore. In recent years 
lobster-fishing has become a matter of importance, and the 
French contended that tlie inhabitants of Newfoimdland 
had no right to erect factories on the French shore for the 
purpose of curing the lobsters. The dispute was temporarily 
settled by an international arrangement, known as a modus 
vivendi, which provided that no lobster factories Avhich Avere 
not in operation on the 1st July, 1889, should be permitted 
on the French shore, unless by the consent of the commanders 
on each side. This agreement Avas not sanctioned bv any 
Act of Parliament, or by the Legislature of the island. In 
.pursuance of the agreement. Captain Walker, who AViis the 
English commander on the Newfoimdland station, removed 
some lobster factories belonging to Mv. Baird. The latter 
sued him in the Colonial Court, and Captain Walker 

^ 3 LA. 102. 
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pleaded that the matters complained of were acts of State, 
arising out of the political relations between England and 
France, and involved the construction of treaties and of 
the models vivendi, and of other acts of State, and could not 
be inquired into by the court. This plea was held to be no 
answer, and tlie decision of the Court of Newfoundland was 
affirmed in the Privy Council. Lord Herschell said: 

“In their lordships’ opinion the judgment was clearly 
right, unless the defendant’s acts can be justified on the 
ground that they were done by the authority of the Crown, 
for the purpose of enforcing obedience to a treaty or agree¬ 
ment entered into betw een Her Majesty and a foreign power. 
The suggestion that they can be justified as acts of State, or 
that the court was not competent to inquire into a matter 
involving the construction of treaties and other acts of 
State, is quite untenable. 

“ The Attorney-General (Sir Richard Webster) admitted 
that he could not maintain the proposition, that the Crown 
could sanction an invasion by its officers of the rights of 
private individuals, whenever it w^as necessary, in order to 
compel obedience to the provisions of a treaty. He claimed, 
that as the Crown had powder to make a treaty, it must 
possess the power to compel its subjects to obey the pro¬ 
visions of a treaty arrived at for the purpose of putting an 
end to a state of war. If this be so, the power must equally 
extend to the provisions of a treaty having for its object the 
preservation of peace, and that an agreement which w’as 
arrived at to avert a war which was imminent, was akin to 
a treaty of peace, and subject to the same constitutional law. 

“ Whether these powers existed in either or all of these 
cases, and wliether in both or either of these cases inter¬ 
ference with private rights can be justified otherwise than 
by the Legislature, are grave questions upon which their 
lordships do not find it necessary to express an opinion. 
Their lordships agree with the court below in thinking, that 
the allegations contained in the statement of defence do not 
bring the case w ithin the limits of the proposition, for which 
alone the appellant’s counsel contended.” ^ 

§ 114. Fifth, —blr James Stephen lays down the broad 
proposition that “ as betw een the sovereign and his subjects 
there can be no such thing as an act of State.” ^ The state¬ 
ment cannot bo disputed so long as the relations between 

^ ir«/to V. Baird (1892), A.C. 491, at p. 496. 

“ 2 ISteph. Crim. L. 65. 


misT/f), 


113-116.] ACTS OF STATE. 325 

sovereign and his subjects are in their normal condition; 
but I doubt Avhether it can be maintained when those 
relations have been voluntarily repudiated by rebellion, or 
have been suspended under the pressure of an overwhelming 
State necessity. An instance of tlie former class will be 
found in the well-known proceeding in Oudh. It was 
annexed on February 13, 1856, and thereupon all the in¬ 
habitants became British subjects. The Mutiny broke out in 
May, 1857. Some of the great landholders remained faithful 
to the E. I. Co., but the great mass of the population par¬ 
ticipated, actively or passively, in the rebellion. On March 
15, 1858, Lord Canning issued his celebrated Proclamation, 
by which he confiscated all the land in the province of 
Oudh, except such as belonged to the faithful Taluqdars.^ 
By various subsequent proceedings the land was re-granted, 
but it lias been repeatedly held by the Privy Council that 
the Proclamation made tabula rasa of all the land tenures 
of Oudh, and that no title existed since that date which 
<iould not be traced back to some fresh grant by the 
Government of India.*^ 

§ 115. Another question which, as far as I know, has 
never been considered judicially, is as to the rights of 
a State in time of invasion, not against the invaders or 
those who assist them, but against their own loyal subjects. 
There can be no doubt that any general would, for purposes 
of defence, set all private rights at defiance. He would 
requisition transport, supplies, and lodging for his ti’oops. 
He would occupy all private houses which were suitable 
for defence, and would destroy all buildings and trees which 
interfered with the range of fire. In 1859 a Eoyal Com¬ 
mission was appointed to consider the defences of the 
United Kingdom. They addressed to Mr. Headlain, then 
Judge-Advocate-General, the following questions with 
regard to this subject: — 

“ 1. Have you considered the effect of the proclamation 
of martial law in districts of England, and how far generals 
in command can be empowered to overrule and disregard 
nil private interests and rights of property which come in 
the way of their operations ? ” 

“3. Is there any authority now existing, under which 
martial law can be legally proclaimed ? ” 

^ The Proclamation will be found in 6 T.A., p. 74. 
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His answers contained the following passages 
The effect of a proclamation of martial law in a dis¬ 
trict of England, is a notice to the inhabitants that the 
Executive Government has taken npon itself the responsi¬ 
bility of superseding the jurisdiction of all the ordinary 
tribunals, for tbe protection of life, person, and property, 
and has authorized the military authorities to do whatever 
they think expedient for the public safety. There is no 
doubt, therefore, that when a proclamation of martial law 
is issued, the Government, to use the language of the 
question submitted to me, empowers generals in command 
to overrule and disregard all private interests and rights 
of property which come in the way of their operations.’’’ 
‘'I consider it clear that during a period of great danger 
and necessity, the Crown is not only justified in proclaiming 
martial law, but that it would fail in the performance of 
its duty if, upon such an occasion, it were to shrink from 
the responsibility incident to such a step. The exercise,, 
however, of this prerogative to proclaim martial law,, 
seems to me to be a matter of contingent legality, rather 
than of absolute right; and the constitutional propriety of 
its exercise will have to be determined in each case by 
subsequent decision of Parliament, and the legality of the 
acts done under the authority of the proclamation will have 
to be established by Parliament in an Act of Indemnity to 
ministers, on whose responsibility the proclamation was 
issued.” Whenever Parliament is called on to give the 
sanction of law to the acts of those who have been con¬ 
cerned in putting in execution a proclamation of martial 
law, the question of granting compensation to those who 
have suffered in person or property, will naturally come- 
under its consideration, and each case can then be dealt 
with in such manner as the Legislature may think fit.” ^ 

§ 116. These remarks by Mr. Headlam throw little 
light on the question which v/e are now discussing. Sup¬ 
pose an officer was sued or indicted for turning a mansion 
into a fort, in opposition to the resistance of an otherwise 
loyal owner, liow should he defend himself? Sliould ho 
plead that his proceedings were part of a great act of 
State, viz. a war against the invading nation, and that it 
was outside municipal jurisdiction ? or should he plead that 

Defence of United Ivingdom, February?,. 
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m acting under martial law he was doing what was justi¬ 
fiable by common law ? supposing an Act of ludemnity 
had been passed, should he plead that his conduct, if 
originally illegal, had been retrospectively legalized by 
Parliament ? Practically, of course, his pleader would set 
up all these defences. It seems to me, however, that the 
first would be the real one. The war, suppose, with Prance, 
would bcj an undoubted act of State, and it is impossible 
to see how one of a consecutive series of acts could be 
separated from another. If it is an act of State to shoot 
an enemy, it must be equally an act of State to turn a 
house into a fortress for the purpose of shooting him. Of 
course this would not protect an officer who used his position 
for some purpose unconnected with war; as, for instance, if 
he carried away valuable pictures or statues which he found 
in the house. The court would have jurisdiction to find 
that such conduct did not come under the sanction of the 
State (anie, § 108). It is quite consistent with the whole 
tenor of English law to hold, that a person, acting for the 
best in a difficult position, should be freed from all fear of 
future litigation. Mr. Headlarn seems rather to suggest 
that all such acts would be technically illegal, and would 
require a 2 ^ost facto justification. But if so, the act of the 
officer in the assumed case would be a felony, viz. house¬ 
breaking, and the owner would be justified in killing him; 
and if the owner was shot in the act of resistance, this would 
be murder. An Act of Indemnity would protect those who 
shot the owner, but it could not retrospectively render 
criminal any acts done by him in protecting his property,^ 
This seems such an alarming conclusion that one is inclined 
to doubt the soundness of the basis on which it rests. It 
may, of course, be that the maxim salvs popuU suirtoiia lex 
would be a sufficient defence in the case supposed, if it 
should be held fully cognizable by the ordinary tribunals. 
The spirit, though not perhaps the letter, of s. 81 of the 
I.P.C. would certainly cover such a case. 

§ 117. Foreign Government. — The orders of a Foreign 
Government will only be a justification for acts done within 
its own jurisdiction. In Dohree v. NapiGri; defendant 
was sued for seizing an English ship. He pleaded that he 
was duly commissioned as an admiral by the Queen of 
Portugal, and that he had been ordered by her to blockade 


^ Reaper Willes, J., L.H., G hfit, at p. 25. 
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the coast of that country, and that in the execution of this 
duty he had seized the ship in question, which was duly 
condemned. It was admitted that this plea was sufficient, 
but a replication was put in that he could not justify under 
the orders of the Queen of Portugal, as he had entered her 
service in violation of the provisions of the Foreign Enlist¬ 
ment Act, and therefore his service was unlawful. This 
replication was held bad. A violation of the Enlist¬ 

ment Act was a matter between Captain Napier and his 
own sovereign, but it did not affect the Queen of Portugal, 
who was not bound by the statute, and was at liberty to 
employ any one she chose. In tliis case the seizure was, 
in fact, perfectly lawful. It was made within Portuguese 
waters, and was followed by a regular sentence of a prize 
court. But it would have made no difference to the 
defendant if it had been absolutely illegal. Any injury 
arising to an English subject from an act of war by a foreign 
sovereign, could only be compensated by diplomatic action 
between the two States {antey § 100). The same rule was 
applied where the master of an English ship contracted with 
the Chilian Government to carry to England some prisoners 
who were sentenced to banishment. On reaching England 
they indicted him for assault and false imprisonment, and, 
on appeal, the conviction was affirmed. The Court held 
that there could be no conviction for what was done within 
the Chilian territory, for that in Chili the acts of the 
Government towards its subjects must be assumed to be 
lawful, and that an English ship, while within the territorial 
waters of a foreign State, was sulyect to the laws of that 
State as to ads done to the subjects thereof. But an 
English ship on the high seas, out of any foreign territory, 
was subject to the laws of England; and, therefore, any 
jurisdiction under the orders of the Chilian Government 
ceased when the ship passed the line of Chilian jurisdiction. 
It iniglit be that transportation to England was lawful by 
the Jaw of Chili, and that a Chilian ship might so lawfully 
transport ffiiilian subjects. But for an English ship the 
laws of Chili out of the State were ])owerles.s, and the law¬ 
fulness ot the acts must be tried by English law.^ 

§ ^Q-wful Correction.—There are a few cases in which 
the law vests in private persons the right of personal 
chastisement of those who are under their care. The right 

^ l^lo, C.J.^ Jieff, Y. 29 L.J. 3I.a 97; S.C. Bell, M). 
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in the case of parents over their children, of school¬ 
masters over their scholars, and of masters over their 
apprentices. The correction must be administered for a 
proper purpose, and in a suitable manner. For any injury 
resulting from excessive violence, the person inflicting it is 
answerable. In a case where a schoolmaster had caused 
the death of a boy by excessive beating. Cock burn, C.J., 
said: “ A parent, or a schoolmaster, who for this purpose 
represents the parent, and has the parental authority dele¬ 
gated to him, may, for the purpose of correcting what is 
evil in the child, inflict moderate and reasonable corporal 
punishment, always, however, with this condition, that it is 
moderate and reasonable. If it is administered for the 
gratification of passion or of rage, or if it be immoderate 
and excessive in its degree, or if it be protracted beyond 
'the child’s power of endurance, or with an instrument un- 
litted for the purpose, and calculated to produce danger to 
life or limb; in all such cases the violence is unlawful, and 
if death ensues it will be culpable homicide.”^ Where a 
father beat a child of two and a half years with a strap, 
and death ensued, Martin, B., said: The law as to 
correction has reference only to a child capable ot appreci¬ 
ating correction, and not to an infant two and a half years 
old. Altbough a slight slap may lawfully be given to an 
infant by its mother, more violent treatment of an infant 
by its laiher would not be Justifiable; and the only question 
for the jury to decide is, whether the cluld’s death was 
noceleraterl or caused by the blows inflicted by the prisoner."’ - 
heie, however, the correction has been proper and reason¬ 
able, if fiom any unforeseen cause death should ensue, the 
death will be excused as being accidental.^ The right of 
coriectioii possessed by a schoolmaster extends not only to 
acts done in scliool, but to acts done on the way to and 
Irom school. It is a delegation of parental rights which 
begins to operate as soon as the child has left his home."^ 
The same law applies m the case of master and apprentice 
and in tlie old books it is stated to exist in the case of 
master over servant generally, Probably liie servants there 


^ V. Hophijj 2 F. & F. 202. - lietj. v. 11 Cox. 4.02. 

1 Halo, r.C. 474; 1 Hawk, P.C. 85; Foster, Or. L. 2G2; 1 East, 
F.C. 261. 

^ Ciearu v. Booth (1893), 1 Q.B. 465. 

JhtcL nh, sup,, Beg, v. Ke/fe, 1 Ld. Fiayni. 141; Act. X'lX. of 
4850, s. 14. 


miST/fy 



meant were youthful apprentices. Certainly no ri^ht to 
beat a seiwant is recognized by modern law. Dismissal is 
the only punishment allowed. Nor can a husband justify 
beating his wife, though in earlier times even this privilege 
appears to have been admitted.^ 

§ 119. The right of a captain of a merchant ship at sea 
to inflict corporal punishment upon a seaman for mutinous 
conduct rests upon the necessities of the case. It Avas 
recognized to the fullest extent by Lord Stowell in the case 
of the Ar/incoiirt,^ where he laid it down, that tliougli the 
punishment inflicted might be more severe than was per¬ 
missible in the case of an apprentice, yet it must be applied 
with due moderation, and that ‘‘in all cases which will 
admit of the delay proper for inquiry, due inquiry should 
precede the act of punishment; and therefore that the 
person charged should have the benefit of that rule of 
universal justice of being heard in his own defence. A 
punishment inflicted without the allowance of such benefit, 
is in itself a gross violation of natural justice. There are 
cases, undoubtedly, which neither require nor admit of such 
a deliberate procedure. Such are cases in which the criminal 
facts expose themselves to general notoriety by the public 
manner in which they are committed, or where the necessity 
occurs of immediately opposing attempted acts of violence 
by a prompt reaction of lawful force, as in the disorders of 
a commencing mutiny.’' Lord Stowell added, “ Nor do I 
find that any particular mode or instrument of punishment 
has received a particular recognition. That must be left to 
the common usage practised in such cases, and to the 
humane discretion of the person who has the right of com¬ 
manding its application.” 

This case was cited and relied on by Holloway, J., in the 
case of Ber/ v. Irvhie^^ where a master of a ship was indicted 
under s. 340 for wrongfully confining the mate and carpenter. 
He told the jury that the captain of a ship had, from the 
necessity of the case, considerable powers, extending, in the 
case of disobedient mariners, to the infliction of corporal 
punishment. That his powers a fortiori extended, in case 
ot necessity, to what would, but for those powers, be w-rongful 
restraint. He must, however, be restricted by the necessity 
] 0 Com. Dig. 51r]. 

& "t Aclm. 272. See to the same effect. Lamh v. Barnett^ 1 Cxv 

maxrn Sessions, 1867. 
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of the occasion, and for determining upon that necessity, the* 
condition of the ship, in which a whole watch had refused 
to work, was very material matter for their consideration, 
but that an act of restraint or confinement, legal in its 
inception, would become wrongful if the mode used was 
improper, or the continuance longer than the need demanded. 
The question of the necessity was not to be too nicely 
weighed, according to the calm judgment which men in cool 
blood would form after the event, but by a consideration of 
the occurrences, as they would appear to a reasonable man 
placed in the situation of the captain. 

§ 120. Husband and Wife.—According to English law, the 
wife is supposed to be subject to such powerful influences 
by her husband, that in some cases, the extent of which is 
not very fully defined, she is excused on the assumption that 
she has been acting under his coercion.^ Further, there is 
assumed to be such a complete community of interest 
between them that neither can bring any criminal charge 
against the other, except in regard to personal injuries 
inflicted by one upon the other/^ Neither of these principles 
is recognized by the Penal Code. Their application to 
the case of theft by one of the married couple from the 
otlier. AN ill be discussed hereafter in reference to the law of 
theft. (See posf, §§ 495— 497.) 

§ 121. Mistake. — Each of the ss. 76 and 79 contains a 
reservation in favour of a person who, though neither bound 
nor justified by law in doing a particular act, yet by reason 
of a mistake of fact, and not by reason of a mistake of law, 
in good faith believes that he is so bound or justified. 

The rule as to mistake of fact Avas stated by Stephen, J., 
as follows: ^ I think it may be laid down as a general rule, 
that an alleged offender is deemed to have acted under that 
state of facts Avhich he, in good faith, and on reasonable 
grounds, believed to exist Avhen he did the act alleged to 
be an offence.” This is in accordance Avith ss. 76 and 79, and 
Avith the definition of good faith in s. 52. A person Avho 
finds a man in his bedroom at night, under circumstances 
Avhich lead to the reasonable inference that he has come to 
comrnit a burglary, would be justified under s. 103 in shoot¬ 
ing him, even though he liad come for a perfectly innocent 


^ Steph. Dig. Grim. L., art. 30. 

* A'eg, V. lord Mayor of Lomhaiy 16 Q.B.D. 772. 
3 Heg. V. Tolson, 28 Q.B.I)., p. 188. 
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purpose.^ He would not be justified in shooting a woman 


or a child. He Avould not be excused if he fired at a person 
whom he wrongly supposed to be committing a criminal 
trespass in his paddy field, because even if he were right in . 
his supposition, he w’ould be doing what is not- authorized 
by s. 104. The reasonableness of the belief is again a 
question of fact, and more indulgence will be shown to a 
person who has to act on the spur of the moment, especially 
if he is an officer of justice who is bound to act,'*^ than to 
one who, under the facts assumed, has still time for con¬ 
sideration. A person who hears a man outside his house at 
night, would be expected to act with more caution, than 
one who finds a man at his bedside.^ 


§ 122. The extent to which ignorance of an essential fact 
may be pleaded as a defence to a criminal charge was much 
discussed in a recent case.^ The prisoner was indicted 
under an English statute, which is in substance identical 
with s. 361 of the LP.O., for unlawfully taking an un¬ 
married girl under the age of sixteen out of the possession, 
and against the will, of her father. All the facts were 
proved, but it was found by the jury that, before the 
prisoner took the girl away, she bad told him that she was 
eighteen, and that the defendant bond fide believed that 
statement, and that the belief was reasonable. Upon a 
case reserved it was held by fifteen judges (Brett, J., alone 
dissenting) that the conviction was right. The judgments 
establish the four following rules :— 

I.— That when an act is in iiselfi idainhj criminalj and is 
more seim^ely jjiLuishaUe ifi certain circumstances coe^iist^ 
iijnorance ofi the existence ofi such circumstances is no ansioer 
to a eharcje fior the aggravated ofijence. Eor instance, on a 
charge of assaulting a policeiiiau in the execution of his 
duty, under s. 353; or of abducting a child under ten in 
order to steal from its person, under s. 3G9; or of lurking 
liouse-trespass by night, under s. 444, it would be no defence 
to establish ignorance that the person assaulted was a 
policeman; that the child abducted was under ten; or that 
tlie hour at whicli the house was broken into was after sunset.^ 


^ LeveC's case, 1 Hale, 42. 

“ Bhawuo Jivaji v. Mulii Bamh 12 Bom. 377. See too Burns v. 
A.nx'//, L.Il., 5 Q;B. 444. 

Letic Y. Jlart, L.U., 3 C.P. 322. 

‘ Y. PTin>:c, L.k., 2 G.(.\ 154. 

• -^eep. 176 of the report. 
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II. — That where an act is prima facie innocent and j^roper, 
unless certain circumstances coe^cist, then irjnorance of such 
circumstances is an answer to the charge. For instance, on a 
charge against a carrier of carrying game sent by an 
unqualified person; or against a person for sending vitriol 
not properly marked as such; or against a dealer of being 
in possession of stores marked 'with the Admiralty broad 
arrow; it was in each case a sufficient answer to show that 
the defendant Avas ignorant that ho Avas in fact carrying 
game, or sending vitriol, or that the goods in his possession 
bore the Government mark.^ 

III, -That pven in the last-named cases, the state of the 
defendant’s mind must amoimt to absolute ignorance of the 
existence of the circumstance tvhich alters the character of the 
act, or to a belief in its non-existence. Where the defendant 
does the prohibited acts, witlioiit caring to consider what is 
the truth as to the facts, or with notice of circumstances 
which ought to ]mt him on inquiry, which ho avoids, the 
absence of positive knowledge w ill be no defence.'* 

§ 123. The difficulty in .Prince’s ease was that it came 
under none of the above three heads. To constitute the 
offence charged it u as necessary to make out four things : 
First, that the person taken away was a girl, that is a female 
whose years rendered it probable that she was still under 
guardianship; sccondhj, that slie was in fact in the lawful 
possession of some one; thirdly, that she was taken out ot 
that person’s possession willmut his consent; and fourtldy, 
that she was under sixteen. Unless all four circumstances 
were combined, the act was not unlawful, in the sense of 
being criminally indictable. On the other band, the absence 
of the circumstance of age did not make the act innocent 
and proper, except so far as it exempted it from punish¬ 
ment. It was admitted that if the taker had wrongly 
believed that be had the guardian’s consent to the taking,, 
he Mould have been excused; so also if he had, though 
enoneously, believed that the girl was not in the possession, 
or under the guardianship, of any one.“ 

It was asked, on what ground an erroneous belief as to 
the existence of two ingredients in the definition ot the 
offence should be a justification, while an equally erroneous 
belief as to another should be none? This was the ground 
of Hr. Jttstice Brett’s opinion in favour of an acquittal. 


1 See pp. 1G2, 165.168, 176, and Eule V., 2 >osA 
“ See pp. 169,177. = See pp. 167,175. 
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Different answers were given by the other judges The 
judgment delivered by Blackburn, J. (p. 170), rests simply 
on a consideration of the language and object of the statute, 
as rendering it unlikely that the prisoner’s knowledge of 
tlie age of the girl could be an essential element in the 
offence. Mr. Justice Denman (p. 178) considered that the 
^v•ord “unlawfully” which occurs in the English statute 
must be taken as “ equivalent to the words ‘ witliout lawful 
excuse,’ using those words as equivalent to ‘ without such, 
au excuse as, being proved, would be a complete legal 
justification for the act, even where all the facts constituting 
the offence exist.’ ” He further held that as the father had 
the rights of a, .natui-al guardian until the daughter was 
twenty-one, the act of the defendant in taking her out of 
his custody, even on the supposition that she was actually 
eighteen, was an unlawful, though not a criminal act, and, 
therefore, could not be said to be done “ lawfully.” This 
view clearly could not apply in India in the case of Hindu 
or Mahometan females, with whom, except for the purposes 
of certain statutes affecting property, minority ceases at 
sixteen. Probably the most satisfactory, and for Indian 
purposes the most instructive view, was that taken by 
Bramwell, B. He said (p. 175) : — 

“ AVhat the statute contemplates, and w'hat I say is wrong, 
is the taking of a female of such tender years that she is 
properly called a girl, can be said to be in another’s 
possession, and in that other’s care or charge. No argument 
is necessary to prove this; it is enough to state the case. 
The Legislature has enacted that if any one does this wrong 
act, he does it at the risk of her turning out to be under 
sixteen. This opinion gives full scope to the doctrine of the 
.mens rea. If the taker believed he had the father’s consent, 
though wrongly, he would have no mem rea; so, if he did 
jiot know that she was in any one’s possession nor in the 
care, or charge, of any one, in those cases he would not 
know he was doing the act forbidden by the statute—an 
act which, if he knew she was in possession or care of any 
one, he would know was a crime or not, according as she 
was under sixteen or not. He would not know he was doing 
an act w-rong in itself, w'hatever w'as his intention, if done 
without lawful causes.” 

In other words, ho who does that which is wrong must 
take the risk of its turning out to be criminal. This would 
supply us with a further rule, viz.: 
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•circumstances^ crihiinal, a j^ersonwho does the wrong act cannot 
set iqy as a defence that he was ignorant of the facts ivhich 
turned the wrong into a crime. 

§ 123. This view, and the reasoning of Baron Bramwell, 
were adopted and followed in a later case/ where a woman 
was convicted of bigamy under an English statute, 24 & 
25 Viet., c. 106, s. 5, which is almost identical in its terms 
with s. 494 of this Code. She had been deserted by her 
husband, and had married again within seven years, having 
been informed by his brother that he had been lost in a 
sliip which went down with all on board, and having made 
inquiries which confirmed the stoiy. As a matter of fact, 
the husband was still alive, but the jury found that she 
had, at the time of her second marriage, believed he was 
dead, in good faith, and on reasonable grounds. Her case 
came literally wdthin the statute, but the majority of the 
judges held that the conviction was bad. She was mistaken 
in the cardinal fact which constitutes bigamy, and her 
conduct differed from that of since, taking the facts 

to be as she supposed them, the act done by her and the 
motives for doing it were natural and legitimate.*-^ 

It may be observed that the wording of s. 79 is strongly 
in favour of this construction. The mistake of fact must 
lead the person to believe in good faith that he is “justified 
by law^ in doing it.” Not merely that his act is negatively 
not punishable, but that it is innocent and legal, neither 
in excess of his own rights, nor in violation of the rights of 
others. 


§ 124. V.— Where a statute malces it i)enal to do an act 
mider certain circumstances, it is a question upon the wording 
and object of the particular statute, u'hether the responsihiliig 
of ascet'taiidng that the circumstances exist is ihrow)o upon the 
person who does the act or not. In the former case his hiov> 
ledge is immaterial. For instance, w here a statute rendered 
it an offence to receive a lunatic into an unlicensed house, 
a conviction was upheld, though the jury found that the 
defendant honestly and on reasonable grounds believed that 
the person received was not a lunatic.^ And similarly under 
a statute which made it an offence to sell intoxicating 
liquor to any drunken person, it was licld that the offence 


^ Ec>j. V. 2ohon, 28 Q.B.D. 168. - Ftr Stephen, J., p. 191.' 

llcg. V. 5 2bd. 
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was committed though the purchaser had given no indica¬ 
tion of intoxication, and the vendor did not know that he 
was drunk.^ On the other hand, where a statute provided 
that every person having in his possession an animal aflected 
with a contagious disease, should with all practicable speed 
give notice to a police officer, it was held that the reason¬ 
able construction to be put upon the words imported the 
necessity of knowledge in the person charged with contra¬ 
vening the rule.“ 

§ 125. Mistake, or Ignorance, of Law is no defence. The* 
rule is generally put in this way, that every person who has 
capacity to understand the law is presumed to have a know¬ 
ledge of it.^ In the majority of cases this is true in fact as- 
well as in theory. Many persons may be unacquainted 
with the law of theft, but every one knows that he ought 
not to take what is not his. The refinements of criminal 
law are generally based upon feelings of right and wrong,, 
which are common to all. But even where this is not so, 
the law of every country must be worked on the principle 
that no one can break it with impunity by alleging, even 
truly, an ignorance of its provisions. Those who are most 
interested in infringing a law would be the readiest to set 
up a plea of ignorance, which it would be impossible to 
disprove. The rule is enforced against foreigners as well 
as against natives (>f tlie country. Two foreigners were 
charged with murder, as having been seconds in a duel 
which terminated fatally. An application was made to^ 
release them on bail pending trial, and it was urged in an 
affidavit made on their behalf, that they were Frenchmen,, 
and that by the law of France duelling was no oflenco. It 
was held that this plea would be no defence at the trial, 
and could be no ground for indulgence before fcriaL 
Coleridge, J., said : “ Foreigners who come to England must 
in this respect be dealt with in the same way as native 
subjects. Ignorance of the law cannot, in the case of a 
native, be received as an excuse for crime, nor can it any 
more be urged in favour of a foreigner.'’ ^ 

§ 126. Even in a case where an act was innocent before^ 
and was for tlie first time made an offence by statute, a 

A Gundi/ V. Le Cucjj, 13 Q.B.D. 207. 

N^cholH V. i/a//, L.K.. 8 C.P. 322. See also Buie II., ante, 122 
and ante, ^ 10—12 

^ 1 Hale, 42. 

‘ Jkiyronefs case, 1 E. & B.; 1 Dears & Pearce, 51, at p. 59. 
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’^'^'^bysical impossibility that the prisoner could have known 
of the statute was held to be no absolute bar to a conviction. 
The judges, however, recommended that the prisoners 
should be pardoned, they having shown that they were at 
sea when the statute was ])assed, and that they could not 
possibly have been aware of it.^ 

In a similar and more recent case, Baggallay LJ., said: 
^‘Before a continuous act or proceeding, not originally un¬ 
lawful, can be treated as unlawful by reason of the passing 
of an Act of Parliament by which it is in terms made so, 
a reasonable time must be allowed for its discontinuance; 
and though ignorance of the law may, of itself, be no excuse 
for the master of a vessel who may act in contravention of 
it, such ignorance may nevertheless be taken into account, 
when it becomes necessary to consider tlie circumstances 
Tinder which the act or proceeding alleged to be unlawful 
was continued, and when and how it was discontinued, with 
a view to determine whether a reasonable time had 
elapsed without its being discontinued.” Suppose, for 
instance, that an Act of Parliament was passed in England, 
applicable to India, which came into operation as soon as 
the royal assent was given, and that an oftence against 
it was committed in India a week after it came into 
operation, before the Act could have arrived, or been pro¬ 
mulgated in India; I do not think it could be contended 
that the law was in force in India at the time the act was 
committed. 


§ 127. Mr. Bishop remarks upon this point ^‘In civil 
causes it would seem that if law and fact are blended as 
a mixed question, or if one’s ignorance of fact is produced 
by ignorance of law, the whole may be regardeil as ignorance 
of fact, of which the party is at liberty to take advantage. 
So, in criminal jurisprudence, if the guilt or innocence of 
the prisoner depends on the fact, to be found by the jury, 
of his having been or not, when he did the act, in some 
precise mental condition, which mental (tondition is the gist 
of the oftence, the jury, in determining the question of 
mental condition, may take into consideration his ignorance 
or misinformation in a matter of law. Thus to constitute 
larceny, there must be an intent to steal, which involves 
the knowledge that the property taken belongs not to the 


' v. liaih'i/i Puss, Py. 1. 

" Ihd'fis V. Kuwell, L.P., 5 Q.ii. 451. Bishop, s. 378. 
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latter. Yet if all the facts concerning the title are known- 
to the accused, and so the question is merely one of law 
whether the property is his or not, still lie may show, and 
the showing will be a defence to him against criminal pro¬ 
cess, that he honestly believed it his, through a misappre¬ 
hension of law. A mere pretence of claim set up by one 
who does not himself believe it to be valid, does not prevent 
the act of taking from being larceny/' 

The same view has been taken in England. In Beg, v. 
Beed,^ Coleridge, J., said: Ignorance of the law cannot 
•excuse any one, but at the same time, when the question is 
with what intent a person takes, we cannot help looking 
into their state of mind, as if a person takes v/hat he believes 
to be his own, it is impossible to say he is guilty of felony.’" 
And so it was lield where a poacher forcibly retook from 
a gamekeeper snares which he had set, in ignorance of a 
statute which entitled the gamekeeper to seize them." 

§ 128. Judicial Immunity—Civil Suits. — The protection 
given to judges by s. 77 appears substantially to confonn 
to the English law. As regards civil suits, the general 
principle is, that judges are protected from suits for things 
done within their jurisdiction, though erroneously or 
irregularly done, but that when they act wholly without 
jurisdiction, whether they may suppose they had it or not^ 
they have no privilege.’"^ In the well-known case of Kem2) 
Neville,^ the whole la^v on this subject was exhaustively 
discussed by Erie, C.J., in an action for assault and imprison¬ 
ment brought by the plaintiff’ against the Vice-Chancellor 
of the University of Cambridge. By the charter of the 
University the proctors had power to arrest, and the Vice- 
Chancellor had power to imprison any women who were, or 
w^ere reasonably suspected of being, improper women. The 
plaintiff, who in fact Avas a perfectly virtuous Avoinan, was 
arrested and imprisoned under these pow ers. The jury found 
that the proctors Avho took her before the Vice-Chancellor 
had reasonable cause of suspicion; that the defendant had 
not made due inquiry into the plaintiffs character, and that 
the punishment Avas undeserved. On these findings it AAas 
hold that the judgment must be entered for the defendant. 
Erie, C.J., said: “ The rule that a judicial officer cannot be 
sued for an adjudication, according to the best of liis- 

I Car. <& K 308. ^ v. IlaU, 3 C. A: P. 409. 

; deeper Parke B., Calder v. IMhf, 2 at n. 307. 

' 10 C.B. N.S. 528; 31 L.J. C.P. 153. ' ‘ 
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judgment, upon a matter within his jurisdiction, and also 
the rule that a matter of fact so adjudicated by him cannot 
be put in issue in an action against him, has been uniformly 
maintained.” In many of the cases a special immunity is 
ascribed to an officer who is acting as judge of a court of 
record.^ Practically, however, this circumstance seems to 
be of little importance. In a case where churchwardens 
acted as returning officers at an election, and an action was 
brought against them for rejecting a vote, Cresswell, J., said : 

Here the defendants may not be judges, but they are 
quasi-judges. They had to exercise an opinion upon the' 
matter whether the plaintiff was entitled to vote or not. 
Having decided against the plaintiff without malice or any 
improper motive, it would be monstrous to subject them to 
an action.” - 


§ 12h. nether a judge acting within his jurisdiction 
can ever be liable to an action for a judicial act, even 
though it were done maliciously, oppressively, or corruptly, 
is a question which until lately l)us been unsettled, no case 
having arisen in which the facts rendered it necessary to 
decide tlie ])oint. In Taa fe v. Lord Downes? the Chief 
.Tustice of the King’s Bench in Ireland w^as sued for issuing 
a warrant ol arrest, wdiich appears to have been illegal. 
He. pleaded that he did tlie act in the discharge of his 
judicial functions as Chief Justice. The plaintiff demurred, 
and the demurrer was overruled. Mayne, J., in deciding 
for the defendant, admitted that if he had made the warrant 
the fraudulent CQver lor oppression, or corruption, or malice, 
the plaintiff' could prove that upon the plea, and apparently 
considered that the proof of such facts would support tlio 
action. In the more recent case of Fray v. Sir Ooiin Blach- 
hurii? Crompton, J., said: “ It is a principle of our law that 
no action will lie against a judge of one of the superior 
courts for a judicial act, though it be alleged to have been 
done maliciously and corruptly.” Tlie only other case of 
the sort to be found in the books is Eammmd v. llawell? 
where the suit was against tlie Recorder of Ijondon for an 


According to the English phraseology, every court which has 
power to fine and iiuprir.on i.s a court of record. 2 Bac. Abr. 391, v> r 
Erie, C,.T.. 10 C.B. N S., p. 547; .31 L. J. p. 16.1. 

^ Tozer v. Child, 7 E. * B. 371; 2':. L.J. Q.B, lol; and ver Lord 
IjsIicv, M.B., Anderaoii v. Gorrie^ post, § 329. 

■■ 3 Moo. B.C. 36 n., at p. 39. ' < 3 B. & 3. 676, at p. 673. 

" 1 Mod. 81; 2 Mod. 218. 
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61T0I1G0US judgment, and tlie Court said that the action was 
worse than the injiuy. In none of these three cases was 
there any allegation of corrupt or oppressive behaviour. 
This element was supplied in the latest case on tlie subject, 
in which all the previous authorities were reviewed.^ There 
an action was brought against three judges of a colonial court 
to recover damages for acts done in the course of judicial 
proceedings. The jury found as to the defendant Coolc^ 
‘‘that he had overstrained liis judicial powers, and had 
acted in the administration of justice oppi^ssively and 
maliciously, to the prejudice of the plaintifl and to the 
perversion of justice,” and they assessed damages at five 
hundred pounds. The judge. Lord Coleridge, C.J., directed 
judgment to be entered for the defendant, on the ground 
that no action will lie against a judge of a court of record 
in respect of acts done by him in his judicial capacity. 
This judgment w^as affirmed on appeal, Lord Lsher, M.K., 
after pointing out that the acts complained of were done 
in the course of proceedings, wddch \Nere within the juris¬ 
diction of the judge, and that the acts found to have been 
committed bv the judge amounted to a gross dereliction 
of duty, for which he could be removed from office, pro¬ 
ceeded as follows: “But the existence of a remedy would 
not of itself prevent an action by a private person ; so that 
the question arises, whether there can be an action against 
a judge of a court of record for doing something within his 
jurisdiction, but doing it maliciously and contrary to good 
faith. By the common law of England, it is the law that 
no such action vill lie, the ground alleged from the earliest 
times as that on which this rule rests is, that it such an 
action would lie the ju:lges w'ould lose their independence, 
and that the absolute freedom and independence of tho 
judges is necessary/or the administration of justice.” Lord 
Esher then cited the cases below,- and said : “ To my mind 
there is no doubt that the propositicn is true to its fullest 
extent, that no action lies for acts done or words spoken by 
a judge in the exercijse of his judicial office, although his 
motive is malicious, and the acts or w^ords are not done or 

« Amle..ojc V. aorrie (1859), 1 Q.B. G88. 

- MilUr V. Jfojje^ 2 8baw, 8cotcli ikpp. 125; Haggard v. Felicier 
(1892), A.C. 61, at p. G8; Frag y, Blackburn, 3 B. & 8. 576, 
p. 578; V. t^itanfijieldyliJl., 3 Ex. 220; aud the conflicting 
dccfam of ^’ockburn, C.J,, in TJumns v. Churtun, 2 B. & B. 475, at 
p. 479. 
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fipokeii in the honest exercise of his office. If a judge "oes 
beyond his jurisdiction, a different set of considerations 
arise. The only difference between judges of tlie superior 
courts and other judges consists in the extent of their 
respective jurisdiction.” 

§ 130. Where a judge has jurisdiction over the subject- 
matter, the person, and the place, he does not act without 
jurisdiction, merely because he does sometlu’ng which, or 
in a way which, the law does not warrant. In a case where 
an ecclesiastical judge was sued for unlawfully excommuni¬ 
cating a defendant,^ Blanc, J., said; ‘‘The distinction is, 
that where the subject-matter is within the jurisdiction, and 
the conclusion is erroneous, although the party shall, by 
reason of the error, be entitled to set it aside, and to be 
restored to his former rights, yet he shall not be entitled 
afterwards by action to claim a compensation in damages for 
the injury done by such erroneous conclusion, as if, because 
of the error, the court had proceeded without any juris¬ 
diction. It seems to me that this is not the case of a court 
having proceeded altogether wdthout jurisdiction, but of 
a court having jurisdiction, and having, in the course of it, 
come to an erroneous conclusion, which has been the cause 
ol the damage.” The same principle has been frequently 
laid down by the Privy Council, in cases under s. (522 of 
the Civ. P.C. of 1882.-^ 


§ 131. Where a judge has general jurisdiction over a par¬ 
ticular subject-matter, but is under certain limitations as to 
place, person,or value; there if he know's,or ought to know that 
the special facts exist w hich ousthis jurisdictiQn, he is liable 
for anything he does under colour of an authority wffiich 
he knows that he does not possess. But if the facts are not 
within his knowledge, it is the duty of the party who relies 
upon them to bring them to ^is notice, and if he fails to do 
so, no action lies against tiiej* !ge if he believes he possesses 
the jurisdiction which he ej rcises.^ This was the ground 
of the judgment in Calder v. Halkef, already cited. There 
an action of trespass was brought against the defendant, 
a judge in a criminal court in Bengal, for arresting and 
detaining the plaintiff', a European British subject, on a 
charge of riot. The defendant had no jurisdiction over such 


1 Ackerla/ v. Fnrkuhon, 3 M. & S. 411, p. 427. 

“ JRajah Amir JktssanKlian v. Sheo JJaksh fSitif/k, 11 LA. 237; 11 
Cal. 6. 

^ Gtcinne v. Poohj 2 Lutw. 387; llouhhn v. Smith, 14 Q.B. 841. 
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a person, except for the purpose of committing him for trial 
to the Supreme Court. The Judicial Committee held that 
the action must fail, because, In the case now under con¬ 
sideration, it does not appear from the evidence in the case, 
that the defendant was at any time informed of the European 
character of the plaintiff, or knew it before, or had such 
information as to make it incumbent on him to ascertain 
that fact.” ^ 

Where a justice of the peace can only issue a warrant 
upon a definite charge being made, and an information on 
oath laid before him, he will be liable to an action of 
trespass if he issues a warrant without them.' But if an 
information is in fact laid before him, he is not liable, 
though the information contained no legal evidence, either 
of any offence, or of the plaintiff’s participation in it.^ 

§ 132. Criminal Liability. — There is very little to be 
found in the English law books as regards the criminal 
liability of judicial officers for acts done in their judicial 
capacity. Lord Hale discusses at considerable length the 
case of persons executed under illegal sentences.^ He says : 

If he that gives judgment of death against a person, hath 
no commission at all, if sentence of death be commanded to 
be executed by such person, and it is executed accordingly, 
it is murder in him that commands it to be executed, for it 
is coram nonjudice'^ And so it is if the commission gives 
jurisdiction over a particular class of persons, or under 
particular circumstances, and it is executed against persons 
not included in the class, or under different circumstances. 
For instance, the execution by martial law in time of peace 
of persons who are not listed under the military power is 
murder. On the other hand, every intendment will be 
made in favour of the judicial power. If a judge has juris¬ 
diction to pass sentence of death under one commission, it 
will not be murder, though he professes to act under another 
(tommission. And where the sentence is passed under a 
commission which has terminated without the knowledge of 
the judge, as by the King’s death under the old law, he is 
not liable. Nor wJiere there is jurisdiction, even though 
there has been an irregularity sufficient to cause a reversal 
of the sentence, sucli as holding the trial on a day to which 

' 2 M.I.A., p. ;J10. OaHper v. Mt/tivu, Taylor, 291, p. 329. 

: :^^ountain, 1 G. 257. 

1 Hale, P.C. 196-502: folM 1 Hawk, P.C.8; 1 lOast, P.C. 334. 
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the court had not been adjourned. The law was laid down 
similarly by Cockburn, C. J., in the case of Beg, y. Nelson} 
He said: 


^^Wheii there is jurisdiction, but the jurisdiction is exer¬ 
cised under a misapprehension, either with reference to a 
person not within it, or in excess of the power of the tribunal, 
in such cases tlie persons acting with judicial authority 
would not be criminally responsible; but supposing that 
there is no jurisdiction at all, that the whole proceeding is 
•coram non jadicey that the judicial functions are exercised 
by persons who have no judicial authority or power, and a 
man’s life is taken, that is murder ; for murder is putting 
^ man to death without a justitication, or without any of 
those mitigating circumstances which reduce the crime of 
onurder to one of low degree. Thus in the case put by 
Lord Coke of a lieutenant having a commission of martial 
law, who puts a man to death by martial law in time of 
peace, that, says Lord Coke, is murder.” - In another part 
of his charge, the Chief Justice said : 

“ Again, on the second branch of the case, in which we 
take the legality of martial law for granted, if you think 
that although there may hEive been a mistake, and a most 
grievous mistake, in condemning and sending this man to 
death, yet that the proceedings were done honestly and 
faithfully, and in what was believed to be the due course of 
the administration of justice, again I say you ought not 
to harass the accused persons by sending them for trial to 
another tribunal.” 

§ 133. I am not aware of any case in which one of the 
higher judges has been prosecuted criminally in respect of 
any judicial act. The case of B. v. Loggen^ in which the 
chancellor of the Bishop of Sarum was convicted of extor¬ 
tion for compelling an executor to take out probate in the 
bishop’s court, when he had already taken out probate in 
the court of the archbishop, was expressly decided on the 
ground that he was acting not judicially, but ministerially, 
numerous cases, however, are to be found of applications 
for an information^ against justices of the peace. Tlie law 
on this subject is stated as follows in 4 Bac. Abr., p, G31 : 

Any Iraud or misconduct imputed to magistrates in pro- 


^ Cockburn, pp. 121,15G. 

- Under s. 3U0 of the Penal Coile, Exception 3, such an act might 
be reduced to culpable liomioide not amounting to murder. 

• 1 Stra. 74. See as to this, 4 Bac Abr. 402. 
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ceeding, notwithstanding the issue of a certiorari, may be a 
ground for a criminal proceeding against them ; and Lord 
Kenyon said ^ he believed there were instances in which a 
criminal information had been granted against magistrates 
acting ill sessions. But these must have been instances of 
manifest oppression and gross abuse of power. For gene¬ 
rally the justices are not punishable for what they do in 
sessions.” For instance, a criminal information was granted 
against justices of sessions, wlio had ordered a woman, who 
had damned an alderman, to be whipped under a statute of 
12 Ann., which only applied to vagrants. The Court 
‘‘ observed that the construction that was made upon the 
words of the Act was so notoriously groundless, that what 
the justices did they took to be manifestly an act of oppres¬ 
sion.”^ And so where justices of the peace had either 
refused to grant, cr had granted, licences to publicans, not 
upon the merits of the application, but corruptly for motives 
of personal advantage to themselves. The same course 
was adopted where justices of the peace, apparently Irom 
mere whim, had discharged a vagrant who had been com¬ 
mitted by another justice. Ashurst, J., said : ‘‘ This, there¬ 
fore, was gross misbehaviour in the defendants, which cannot 
be imputed to mistake or ignorance of law. And though 
they have denied generally that they acted from any 
interested motive in this business, yet that is not sufficient, 
for if they acted even from passion or opposition, that is 
equally corrupt as if they acted from pecuniary considera¬ 
tions.” ^ On the other hand, the Court of King’s Bench 
has frequently declared ‘‘that even where a justice of the 
peace acts illegally, yet if )m has acted honestly and 
laudably, without oppression, malice, revenge, or any bad 
view or intention whatsoever, the Court will never punish 
him in the extraordinary course of an information, but will 
leave the party complaining to the ordinary legal remedy 
—by action or indictment."* Practically, I believe, it will 
be found that where the appropriate proceeding by informa ¬ 
tion has failed, no attempt has ever been made to prefer an 
indictment. 

^ JL V. Setoh>, 7 T. IL 373. 

- Jt. V. Mathtr, 2 Barnardiston, 249. 

It, V. Pauls, 3 Burr. 1317; iL v. Holland, 1 T. It. G92. 

* It V. Brooke, 2 T. E. 190. 

‘ Per ciirkm, It. y. Palmer, 2 Burr. 1102; It. v. Justices of Sleaford., 
1 W. Bl. 482; R. v. Jackson, 1T. E. 653; It. v. Badyer, 4Q.B. 468. 
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^134. Judicial Officers in India are in a more favourable 
position as regards civil suits than they are in England. 
Act XVIII. of 1850 provides that— 

‘‘No judge, magistrate, justice of the peace, collector, or 
other person acting judicially, shall be liable to be sued in 
any civil court for any act done, or ordered to be done, by 
him in the exercise of his judicial duty, whether or not 
within the limits of his jurisdiction, provided that he at the 
time, in good faith, believed himself to have jurisdiction to 
do or order the act complained of ; and no officer of any court, 
or other person bound to execute the lawful warrants or 
orders of any such judge, mngistrate, justice of the peace, 
or other person acting judicially, shall be liable to be sued 
in any civil court for the execution of any warrant or order, 
which he would be bound to execute, if within the jurisdic¬ 
tion of the person issuing the same.” 

The protection given to judges under this Act only applies 
where the defendants liave used “ due care and attention ” 
(s. 52), or, in the language of the Privy Council, “where 
parties and not absurdly, believe that they are 

acting in pursuance of statutes and according to law.” ^ 

§ 135. ^\ here the error as to jurisdiction under which 
the judge acts is one of law, the question will be, first, 
whether as a matter of fact he believed that he was acting 
legally; secondly^ whether this belief was one which, with 
relerence to his position and attainments, the difficulty of 
the matter under discussion, and the opinions entertained 
upon it by others, he might reasonably have held; or 
whether the mistake is one which is so irrational that it can 
only be ascribed to perverseness, malice, or corruption.^ Oji 
the other hand, it has been held that where he has jurisdic¬ 
tion he is protected by the statute, even though he has dis¬ 
charged his duties erroneously, irregularly, or illegally, and 
without believing, in good faith, that he had jurisdiction.'^ 
It is evident that jurisdiction is a question of law, which 
cannot be affected by any mistake as to its existence on the 
part of the officer. If, however, the facts are that a judge 
has acted illegally within his jurisdiction, knowing that he 
was acting illegally, and believing that he had not even 


* Per Lord Campbell, Spooner v. Jaddow, 4 M.I.A., p. 479. 

- Scshniifamjar y, fiar/unathn Jloiv, 5 Mad. H.C. n4;>; liaijunada Ilov^ 

Y* l^athavium, b ihid* 423; Colftctor of aSea v. (VnthanUH:y(iiii. 

1 Mad. 89. 

- Teijm V. ham laV, 12 AH. 115. 
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jurisdictioD to act at all, the conclusiou would seem clear 
that he must be actiu^^ oppressively and maliciously, and 
probably corruptly. His liability would tlieii depend upon 
the considerations which are discussed in § 129. 


§ 136. It will be observed tliat the language of s. 77 is 
very different from that of Act XVIII. of 1850. ‘^ Nothing 
is an offence which is done by a judge when acting^ judi« 
•cially in the exercise of any power which is, or which in 
good faith he believes to be, given to him by la^y.”^ It is 
not stated that he is protected If he acts without jurisdiction, 
under a belief entertained in good faith that he had juris¬ 
diction. If any such protection was intended to be given 
to him, it is curious that the very clear words of the former 
Act should not have been followed, especially as the next 
section shows that the Legislature had in view the possi¬ 
bility that judgments or orders mijcht be passed without 
jurisdiction. In such a case the ministerial officer is given 
an immunity which does not appear to be granted to the 
judge. Should the question ever arise in India, the 
tion will turn upon the meaning of the word ‘‘power in 
s. 77. Is it limited to a power attached to the jurisdiction 
which the olficer actually possesses, and which he may 
exercise erroneously without exceeding his jurisdiction 
{antCy §§ 130, 131, 132)? or does it include a power which 
assumes a jurisdiction different from any which is vested in 
him ? In the former case he uses his power wrongly, or in 
circumstances to which it does not apply ; in the latter 
case he uses a power which he never had, and his action is 
niltra vires and a nullity. Tlie judgment in the case ot 
Calder Y. HaVcett^ appears to have an important bearing 
upon this point. There the Judicial Committee had to 
construe a statute which forbade an action in the Supremi^ 
Court against any person whatsoever, exercising a judicial 
office in the county courts, for any decree, judgment, or 
order of the said court.'' They rejected the view that “it 
may mean to protect the judge only when he gives judg¬ 
ment, or makes an order in the honCt fide exercise of his 
office, and under the belief of his having jurisdiction, though 
lie had not.” They held that it was intended to place such 
judges on the footing of English judges of a similar class, 
“ protecting them from actions for things done within their 
jurisdiction, though erroneously or irregularly done, but 


1 2 M.LA., 293 at p. 30G. 
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them liable for things done wholly without juris- 


§ 137. Whatever may be the extent of the protection 
given by the section, the nature of the acts to which it 
applies is pointed out by the Privy Council in the case just 
<;ited,^ where they said: ‘‘ It is not merely in respect of acts 
in court, acts sedente curia, that a judge has an immunity, 
but in respect of all acts of a judicial nature; and an order 
under the seal of the Foujdary Court, to bring a native into 
that court, to be there dealt with on a criminal charge, is 
an act of a judicial nature, and, whether there was irregu¬ 
larity or error in it or not, would be dispunishable, by 
•ordinary process of law.” 

On the other hand, the protection given to an olficer 
under s. 77 will depend upon whether he professes to be 
noting judicially or not. A collector acting under the 
Madras Regulations V. and IX. of 1822, or under the Bengal 
Act X. of 1859, will be protected, since he comes under the 
terras of s. 19. But if he were merely arranging a revenue 
question, he would not be acting judicially at all; and it 
has been held in Bengal that a magistrate removing an 
obstruction under the conservancy provisions of Bengal Act 
VI. of 1868, is not acting judicially, and is not protected 
from civil suit by Act XVIIL of 1850, and therefore, of 
<*ourse, not from criminal proceedings under s. 77.^ On 
this principle it was held by the Judicial Committee, that 
the arrest and confinement of a supposed lunatic by the 
olficer commanding a cantonment was not protected by 
Act XVIIL of 1850, as ho was not a judicial olficer and wus 
not acting judicially.^ Under the Crim. P.C., s, 142, no suit 
•can be brought against a magistrate who, in an urgent case, 
issues an injunction to prevent imminent danger or serious 
public injury from a nuisance. 

The Criminal Procedure Code sets out in s. 529 the cases 
in which the proceedings of a magistrate, who has in good 
faith done acts which he was not empowered to do, shall 
not be set aside. Section 530 states the cases in which 
proceedings similarly unauthorized shall be void. 

§ 138. Ministerial Officers. — The protection given to 


’ 2 M.LA., p. 308. 

Chu7ider Narain v. Bnjo, 14 B.L.R. 25 i; 21 Sutli. 391; com¬ 
pare Collector of Hoogly v. Tarak Hath, 7 449; Aeshav v. 

1 Bom. 176. 

^ Sinclair v. Broughton, 9 I.A., 152. 
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iBi'nisterial officers acting under the authority of a court 
of justice is in terras rather less than that which is given* 
to them against civil suits by Act XVIIL of 1850 (a 7 ite, 
§ 134), and rather more than is given to the public gene¬ 
rally by s. 79. It is less than that given by Act XVIII. 
of 1850, inasmuch as under that Act the warrant is an 
absolute protection to the officer so long as he obeys it^ 
whether it was lawful or unlawful, and whether it was issued 
with or without jurisdiction. Under s. 78, where the court 
had no jurisdiction to issue the order, it is necessary further 
to show that the officer acting upon the order in good faith 
believed that the court had jurisdiction. On the other 
hand, s. 78 goes beyond s. 79, since under the former sectioiK 
a mistake in law may be pleaded as justification, while 
under the latter section tlie mistake must be one of fact. 
Practically the burthen of j)roof tlirown upon the ministerial 
officer will vary very much according to his position, and 
to the amount of care and knowledge which he is expected 
to exercise in that position. Every such officer will be held 
harmless, if he acts on a warrant which is valid on its face, 
and which is issued by a person who had jurisdiction to 
issue it. It is neither his right nor his duty to go behind 
the warrant.^ Where, however, the order was issued without 
jurisdiction, the absence of jurisdiction may be apparent to- 
one subordinate and not to another. The officer in charge of 
a gaol would not, I should think, be protected, if he carried 
out a sentence of whipping upon a prisoner, received undf^r 
a warrant of conviction, for a crime for which whipping 
could not possibly be awarded. It is his duty to examine 
the warrant, and to compare the punishment with the crime. 
On the other liand, if the warrant recited a previous con¬ 
viction within ss. 3 or 4 of the Amended Whipping Act,, 
and awarded whipping accordingly, this would shield the 
officer in charge of the gaol, although no evidence had* 
been given of a previous conviction, and no such previous 
conviction had taken place. The gaol peon who actually 
inflicted the lashes would not be punishable in either case^ 
as he would know nothing of the offence for which the 
prisoner was in custody, and still less of the punishment 
appro]uiate to it. Probably the courts would adopt the 
rule laid down by the authorities cited in paragraph 95 of 
this work—that a subordinate will always be held harmless,. 


Henderson v. Frcsfony 21 Q.B.D. 362. 
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if he obeys an order given by a judicial superior, which ia; 
not on its face manifestly illegal. 

§ 139. The above remarks assume that the order, whether 
originally lawful or not, has been carried out by the officer 
in a legal manner, the legality of his own acts being a 
matter for which he is personally liable. For instance, a 
bailiff is not protected if, being entrusted with civil process, 
lie arrests a Avitness on his Avay to court Avho, as such Avitness, 
was privileged eundo morando et redeundo^ and if he persists 
in the arrest after due notice of facts ; ^ or if he breaks open 
a house, in executing process against the movable property 
of a judgment debtor.^ This subject Avill receive further 
discussion in the sections on the right to arrest, Avhich 
immediately folloAA’, and also in considering the right of 
private defence against the acts of public officers (post, 
§§ 204—214). 

§ 140. Eight to Arrest. —Questions under ss. 76, 78 and 79 
will often arise Avhere acts, professedly done on behalf of the 
law, are so done, either by public officers who consider that 
they are bound to do them, or by private persons Avho con¬ 
sider that they are justified in doing them. These cases 
resolve themselves into the following heads— 

First —Acts done under criminal process. 

(1) By police officers acting (a) Avith or (h) without warrant ; 

(2) By private persons (a) with or (t) without AA^arrant. 

Second, —Acts done under civil process. 

§ 141. First. — 1. (a) Where a police officer acts under a 
warrant, the only questions that can arise areas to the autho¬ 
rity of the person who issued the Avarrant, and the legality of 
the mode in which it has been executed. Warrants for the 
arrest of suspected persons are governed by the Grim. P.C., 
1882, ss. 7o—85.^ Search warrants are governed by ss. 
96—98, 101, 102. The right of resistance by way of self- 
defence to an irregular or unlaAvful arre.st or other proceed¬ 
ing by virtue of a warrant Avill be discussed hereafter (post 
§§ 204—214). 

1. (b) The offences for Avhich a police ofilcer may arrest 
without warrant are stated in column 3 of the Schedule 

' ThaJcurdoss v. Shauhr, 3 Suth. Or. 53. 

Anderson v. McQiief^n, 7 Suth. Cr. 12. 

^ Who may issue, s. 75; to whom addressoil, ss. 77, 78, 83; by 
Avhoni executed, s. 79; mode of executing, ss. 4G, 80; in any place in 
British India, s. 82; beyond local jurisdiction of court of issue, ss. 

Si ; person arrested to be brought at once before magistrate, ss, 81,85. 
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annexed to the Criin. P.C. He may also arrest without 
wan’ant— 

Fh'st . —Any person who has been concerned in any cog¬ 
nizable offence (see s. 4 (q ) ), or against whom a reasonable 
complaint has been made, or credible information has been 
received, or a reasonable suspicion exists, of his having been 
so concerned; 

Secondly^— Axvj person having in his possession, without 
lawful excuse, the burden of proving which excuse shall lie 
on such person, any implement of housebreaking; 

Thirdly ,—Any person who lias been proclaimed as an 
offender either under this Code (s. 87), or by order of the 
Local Government ; ■ 

Fourthly.— Any person in whose possession anything is- 
found which may reasonably be suspected to be stolen 
property, and who may reasonably be suspected of having 
committed an offence with reference to such thing ; 

Fijthly .—Any person who obstructs a police officer while- 
in the execution of his duty, or who has escaped, or attempts 
to escape, from lawful custody ; 

Sixthly ,— Any person reasonably suspected of being a 
deserter from Her Majesty’s Army and Navy ; and 

Seventhly .—Any person who has been concerned in, or 
against whom a reasonable complaint has been made, or 
credible information has been received, or a reasonable 
suspicion exists of his having been concerned in, any act 
committed at any place out of British India, which, if com¬ 
mitted in British India, would have been punishable as an 
offence, and for which he is, under any law relating to- 
extradition, or under the Fugitive Offenders Act, 1881 
(44 & 45 Viet., c. 69), or otherwise, liable to be apprehended 
or detained in custody in British India (Act HI. of 
1894, s. 3). 

This section applies to the police in the towns of Calcutta 
and Bombay.^ 

Similar powers of arrest are given to officers in charge of 
police stations in regard to vagabonds and criminal charac¬ 
ters;^ and to all police officers, in regard to persons who are 
designing to commit any cognizable offence, if they cannot 
otherwise be prevented.^ Where any person in the presence 
of a -police officer commits, or is accused of committing a 
non-cognizable offence (s. 4 (q )) and refuses on demand o£ 


^ Crim. P.C., s. 51 


2 Crim. P.C., s. 151. 


2 Crim. P.C., s. 55. 
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a police officer to give his name and residence, or gives^ 
a name and residence which the officer has reason to believe 
to be false, he may be arrested and kept in custody till his- 
true name and residence are ascertained.^ 

Similar powers of arrest without warrant are given to- 
police officers by the Police Act, V. of 1861, s. 34, the 
Public Gambling Act, III. of 1867, s. 13,. the Criminal 
Tribes Act, XXVIL of 1871, ss. 20, 26, the European 
Vagrancy Act, IX. of 1874, s. 19, the Eeformatory Act, Y. 
of 1876, s. 24, the Forest Act, VII. of 1878, s. 63, the Arms 
Act, XI. of 1878, s. 12, the Indian Emigration Act, XXI. of 
1883, s. 82, cl. (2), the Indian Explosives Act, IV. of 1884,. 
s. 13, the Cantonments Act, XIIL of 1889, s. 15, the Indian. 
Eaihvays Act, IX. of 1890, s. 132. 

A chowkidar, or village watchman, is not a police officer 
within the meaning of the above sections of the Crim. P.C.^' 

§ 142. “ What is a reasonable complaint or suspicion 
must depend on the circumstances of each particular case; 
but it must be at least founded on somedetinite fact tending 
to throw suspicion on the person arrested, and not on mere- 
vague surmise or information. Still less have the police 
any power to arrest persons, as they appear sometimes to 
do, merely on the chance of something being hereafter 
proved against them.” ^ The above language was used with 
reference to the Criin. P.C., 1861, s. 100, cl. (2), which did 
liot contain the words in s. 54 of the Code of 1882, or 
credible information has been received.” The latter words, 
give considerable latitude to the police. It is a well-known 
principle of criminal law, which is recognized by s. 125 of. 
the Evidence Act of 1872, that ‘^no magistrate or police 
officer shall be compelled lo say whence lie got any infor¬ 
mation as to the commission of any offence.” The persons 
from whom information is obtained are frequently spies, who 
would unhesitatingly deny having given the information. It 
would seem, therefore, that when a police officer mtikes an. 
arrest upon information received, and swears that he received 
such intormation, which he believed to be well-founded, his 
statement nuist be held sufficient, unless there is adequate 
reason for imputing iuiproper motives to his action.*^ 

^ Crim. P.O., s. 57. 

- 8o iield in referouce to s. 92 of Act X. of 1872, which corresponds 
to s. 54 of the Act of 1882; Emjpnss v. Kallu, 3 All. 60. 

J{e{j. Y. JJrhdvt/ Siid/, 7 Sutlv Or., p. 5. 

lUy. V. Jma/'mngy lO Bom. 500* 
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§ 143. Property cannot be said to be ‘'reasonably sus¬ 
pected to be stolen property” where it is openly possessed, 
and exposed to view, under circumstances which invite and 
admit of inquiry, and as to which no inquiry is made4 On 
the other hand, the present Grim. P.C. goes beyond that of 
18G1, s. 100, which required that the property should be 
proved to have been actually stolen property. Keasonable 
suspicion under circumstances whidn are in themselves 
suspicious, and which require immediate action to be taken, 
will justify such action under s. 54, cl. 4.'^ No complaint 
need be made to the police officer, who can act upon his 
own judgment.^ 

“ Any magistrate may at any time arrest, or direct the 
arrest in Ids presence, within the local limits of his juris¬ 
diction, of any person for w^bose arrest he is competent, at 
the time and in the circumstances, to issue a warrant.” ^ 

§ 144. The law as to entering houses in order to effect 
arrest, is laid down as follows by the Grim. P.C., 1882, 
ss. 47—49. j 

47. If any person acting under a warrant of arrest, or 
any police officer having authority to arrest, has reason to 
believe that the person to be arrested has entered into, or 
is within, any place, the person residing in, or being in 
charge of, such place shall, on demand of such person 
acting as aforesaid or siicli police officer, allow him free 
ingress thereto, and afford all reasonable facilities for a 
search therein. 

48. If ingress to sucli place cannot be obtained under 
6. 47, it shall be lawful in any case for a person acting under 
a warrant, and in any case in which a warrant may issue 
but cannot be obtained without affording the person to be 
arrested an opportunity of escape, for a police officer, to 
enter such place and search therein, and 

In order to effect an entrance into such place, to break 
open any outer or inner door or window of any house or 
place, whether that of the person to be arrested or ot any 
other person, if, after notification of liis authority and 
purpose and demand of admittance duly made, he cannot 
otherwise obtain admittance: 

l^rovided that, if any such place is an apartment in the 

’ Shao Surtiii Sahai v. Mahomed Faz'd Khan, 10 Sutli. Cr. 20. 

“ Jihawoo Jivaji v. Muljl Dyall, 12 Bom. 377. See^^o.s^ § 499. 

PiCfj, Y. Goivroo 8 Bath. Ci\ 28. ^ Orim. P.C., s. 05. 
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actual occupancy of a woman (not being the person to bo 
arrested) who, according to custom, does not appear in 
public, such person or police officer shall, before entering 
sucli apartment, give notice to such woman that she is at 
liberty to withdraw, and shall afford her every reasonable 
facility for withdrawing, and may then break open the 
apartment and enter it. 

49. Any police officer or other person authorized to make 
an arrest may break open any outer or inner door or 
window of any house or place in order to liberate himself 
or any other person who, having lawfully entered for the 
purpose of making an arrest, is detained therein. 

§ 145. This is substantially in accordance Avith the law 
of England. ‘‘ Wliere a felony hath been committed, or a 
dangerous wound given, or even where a minister of justice 
Cometh armed with process founded on a breach of the 
peace, the party’s own house is no sanctuary for him; doors 
may in any of these cases be forced, the notification, demand, 
and refusal before mentioned having been previously made.” ^ 
So when a felony is not yet committed, but is in danger of 
being committed, as if there be an affray in a house, where 
there is likely to be manslaughter or bloodshed committed, 
a constable may break open the door to keep the peace, 
and prevent danger.^ “ Where an affray is made in a hoUvse 
in the view or hearing of a constable; or where those who 
have made an affray in his presence, fly to a house, and are 
immediately pursued by him, and he is not allowed to enter, 
in order to suppress the affray in the first case, or to appre¬ 
hend the affrayers in either case,” the house may be 
broken open.® 

It does not seem quite clear what the English law is as 
to the right of a constable to break open doors without a 
warrant to arrest a person upon mere suspicion. Lord Hale 
says that where a felony has actually been committed, and 
a person has been pointed out to the constable as the felon, 
or there is reasonable ground to suspect him, it is lawdul to 
break open doors in pursuit.'^ But later writers say that 
even where a felony has actually been committed, a con¬ 
stable who does so without a warrant, acts at his own peril, 
if it should turn out that the suspected person is innocent.^ 


^ Foster, Cr. L. 320. 
« 2 Hawk, P.C. 130. 


" 2 Hale, P.C. 94,95. 

-- ' 2 Rule, P.C. 91. 

Foster, Cr. L. 321; 1 East. P.C. 322. 
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In no case can he lawfully act upon mere suspicion, where 
there has been no felony at all. Under the Crim. P.C., the 
right to break open doors seems coextensive with the right 
to arrest, whether with or without warrant, and therefore 
to exist upon reasonable suspicion in case of serious crimes. 

§ 146. Eesistance to arrest.—Where the person whose 
arrest is attempted ‘forcibly resists the endeavour to arrest 
him, or attempts to evade the arrest, the police officer or 
other person making the arrest may use all means necessary 
to effect the arrest. Nothing in this section gives a right to 
cause the death of a person who is not accused of an offence 
punishable with death, or with transportation for life.” ^ 

Offences are punishable with death under the Penal Code, 
ss. 121, 132, 194, 302, 303, 305, 307, and 396; and with 
transportation for life, under ss. 121, 121A, 122, 124A, 125, 
128, 130, 131, 132, 194, 195, 222, 225, 226, 232, 238, 255, 

302, 304, 305, 307, 311, 313, 314, 326, 329, 364, 371, 376, 

377, 388, 389, 394, 396, 400, 409, 412, 413, 436, 438, 449, 

459, 467, 472, 474, 475, and 477. These sections comprise 

the most serious offences against the State and the adminis¬ 
tration of justice, against person and property. In this 
respect the Indian law is less severe than that of England, 
which authorized the killing of any person who, having 
committed a felony, resisted his apprehension, or fled to 
avoid it, provided his arrest could not be effected by any 
milder means; and the same rule applied, though the 
person suspected was innocent, and even where no felony 
had in fact been committed, prpvided the person attempt¬ 
ing his arrest was a constable acting under a warrant, or 
upon reasonable suspicion or credible information.^ 

§ 147. It must be remembered, however, that though 
s. 46 of the Crim. P.O. does not authorize the killing of a 
suspected person, merely for the sake of effecting his arrest, 
if his offence is one punishable in a lesser degree than by 
death or transportation for life, it does not deprive the 
police officer of his right of self defence, if the resistance is 
such as would justify him in causing death in defence of his 
own person under s. 100 of the Penal Code. Under s. 99 
of the Code there is no right of self-defence against the act 
of a public servant acting, and known to be acting, in dis¬ 
charge of his duty (see 2^03t, §§ 204—214). Constables who 

J Crim. P.C., s. 46. 

2 1 Hale, P.O. 489, 490; 1 Hawk. P.C. 81; 1 East, P.O. 298, 300; 
Eo'-ter, Or. L. 271. 
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are entrusted with a warrant, or who have reason to suppose 
that crimes particular gravity have been committed by a 
specified person, are bound to arrest the person, and are 
punishable if they fail to do so. They cannot desist upon a 
mere show of resistance. They are bound to redouble their 
-efiforts, even at the risk qf their lives, if opposed; and the 
law protects them from any consequences w^hich the resist¬ 
ance entails.^ 

§ 148. The words in the Grim. P.O., s. 46, attempts to 
evade arrest,” apply, I presume, to the case of a person who, 
without resistance, flies to avoid arrest. Under English 
law the same amount of violence might be used, if neces- 
•sary, against a suspected person who fled as against one 
who resisted, though of course the burthen of proof that 
violence was necessary would be heavier.^ Section 66 of 
the Grim. P.G. authorizes the pursuit and arrest of any 
person who, being in lawful custody, escapes or is rescued. 
Section 67 applies to such cases the provisions of ss. 47, 
48, and 49 {suprtl, § 144), though, curiously enough, it 
makes no reference to the very important provision in s. 46. 
By English law, gaolers and their assistants have the same 
duties and rights in securing the safe custody of the 
prisoners in their charge, that police oflicers have in arrest¬ 
ing under a warrant. If they are resisted in the execution 
of their duty in gaol, or in an attempt by the prisoner to 
break out of gaol, they are justified in using such violence 
as is necessary, even to the extent of causing death. The 
cause for which the prisoner is in gaol, whether civil or 
criminal, is immaterial, for the gaoler is bound at all 
hazards to keep him safely.^ All the passages referred to 
below speak of active resistance to the gaoler, who is said 
to be entitled to repel force by force without retreating. A 
mere escape w ithout violence would, I presume, come under 
the rules applicable to escape from arrest, in wdiich case the 
amount of violence which may be used depends upon the 
cause of the arrest.^ For instance, where the arrest is in 
cases of misdemeanour by English law% which correspond to 
uori-cognizable oflfences under Indian procedure,*^ or for 
breach of the peace, it is not lawful to kill the party 

1 1 Hale, P.C. 491; 2 Hale, P.G. 85; 1 East, P.G. 300. 

See authorities cited, sujirray § 146. 

1 Hale, 481, 496; 1 Hawk. P.G. 81; 1 East, P.G. 330; Foster, Cr.L. 

' *1 Hale, P.C. 481. " Crira. P.C., s. 419. 
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Accused if he fly from arrest, though he canuot otherwise be- 
overtaken, and though there be a warrant to apprehend 
' holds where the arrest is on 


him.^ The same rule 
civil process.**^ 


§ 149 ,—2. Private persons are in some cases bound to aid 
the course of criminal justice; in other cases they are 
authorized, but not bound, to do so. 

(A) By the Grim. P.C., s. 42— ^ 

“ Every person is bound to assist a magistrate or police- 
officer reasonably demanding his aid, whether within or 
without the presidency towns, 

(a) in the taking of any other person whom such magis¬ 
trate or police officer i's authorized to arrest; 

(h) in the prevention of a breach of the peace, or of any 
injury attempted to be committed to any railway, canal, 
telegraph, or public property; or 

(c) in the suppression of a riot or an affray.’’ 

(B) Under the following sections they are authorized, but 
not bound, to aid — 

43. When a warrant is directed to a person other than a^ 
police officer, any other person may aid in the execution of 

such warrant, if the person to whom the warrant is directed 
be near at hand and acting in the execution of the warrant. 

59. Any private person may arrest any person who, in his 
view, commits a nou-bailable and cognizable offence, or who* 
has been proclaimed as an offender; 

and shall, without unnecessary delay, make over any 
person so arrested to a police officer; or, in tlio absence of a 
police officer, take such person to the nearest police-station. 


§ 150. If tlieso sections are to bo taken as exhausting the 
cases in which a private person may arrest an offender, they 
certainly fall far short ot tlie English law. In England it is 
well settled that a private iiorson has just the same right to. 
arrest a felon, even though he has not witnessed the con\- 
mission of the crime, as a police officer, and that he may use 
the same means in securing his person. The difference 
between the cases is, that a police officer may justify his act. 
upon a reasonable suspicion, though no felony was, in fact, 
committed. A private person cannot justify unless tliere has 
been a felony commitied.If he should kill the suspected 


» 2 Hale, P.C. 117; I East, P.O. 302. - Foster, Cr. L. 271. 

^Sarnuc/ v. IVynf , 1 Dougl. 359; per Lord Teuterden, Beckwith 
Fhilby, G B. (fe C. 637; Davis v. Bmsellj 5 Bing. 344. 
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person in attempting to effect his arrest, he will not be able 
to justify his act, even thongli a felony had been committed, 
if the person killed was really innocent.^ 

§ 151. As regards misdemeanours, no private person has 
a right to give auotlier in charge to a police constable on 
suspicion, and there is no difference in this respect between 
one misdemeanour and another, as, lor instance, between a 
breach of the peace and a fraud.‘^ A private person may 
interfere when a breach of the peace or an affray is actually 
going on to stop it, or to prevent a renewal of it ; and he 
may detain the persons so engaged for the purpose of hand¬ 
ing them over to a constable.^ But a detention for any 
purpose beyond the prevention of the offence would appear 
to be unlawful, unless the constable has witnessed the 
breach of the peace. No constable can arrest without a 
warrant for an ordinary assault or breach of the peace which 
he has not witnessed, and therefore it cannot be lawful to 
detain a person cliarged with such an offence, for the purpose 
of inducing a constable to do an act beyond his authority/^ 

§ 152. Finally, it must be remembered that neither a 
constable nor l private person can justify for an arrest, nor 
for anything done under an arrest, unless the facts which 
justilied his conduct were laiown to him at the time, and 
Nvere therefore circumstances which rendered his action 
lawfful, at the time it took place.^ A constable found a 
man wrongfully carrying away wood from a copse, which 
in England was of itself only a misdemeanour. He 
called on liim to stand, and on his running aw^ay fired at 
and wounded him. For this offence the constable was 
indicted. It turned out that the man hud in fact been 
twice before summarily convicted, and therefore by a special 
statute his subsequent stealing the wood w'as felony. The 
constable would have been justili(?d in firing at biin to arrest 
him for a felony, but knew nothing of the previous convic¬ 
tions at the time. It w'as laid down by Erie, J., that neither 
the belief of the prisoner that it wus his duty to fire, nor 
the alleged felony, it being unknown to him at the time, 
constituted a justification for the w ounding. This ruling w^as 
supported on reference to the Court of Appeal.*' 


1 2 Hale, P.C. 83; Foster, Cr. L. 318; 1 East, P.C. 300. 

Fox V. Gmuit, 3 B. Ad. 708. 

‘‘ Tbauthy v. i (;.M, (fe ll, 757, at p. 7G2. 

^ 2 Hawk. P.C. 129; Jicy. v. Cnyran, 1 Moo, G.C. 132. ' 
•• 2 Hawk. P.C. 320. 

JUy, V. Daihoii/2 Don. G.C. 35, affd. 20 L.J. M,C. 57. 
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§ 153. Second. — Acts done under civil process always 
require a special writ, and can only be done by those who^ 
are authorized by the writ, and in the manner which it 
permits. Under the Civil Procedure Code of 1882, s. 271 
provides that— 

‘^No person executing any process under this Code,, 
directing or authorizing seizure of movable property, shall 
enter any dwelling-house after sunset or before sunrise, or 
shall break open any outer door of a dwelling-house. But 
when any such person has duly gained access to any dwel¬ 
ling-house, he may unfasten and open the door of any room 
in which he has reason to believe any such property to be.. 
Provided, that if the room be in the actual occupancy of 
a woman, who according to the custom of the country does 
not appear in public, the person executing the process shall 
give notice to her that she is at liberty to withdraw; and 
after allowing a reasonable time for such woman towitlidraw, 
and giving her every reasonable facility for withdrawing, he 
may enter such room for the purpose of seizing the property^ 
using at the time every precaution, consistent with these 
provisions, to prevent its clandestine removal.’^ 

Section 336 provides that a judgment debtor may be- 
arrested in execution of a decree at any hour and on any 
day, and shall as soon as practicable be brought before the* 
Court. The section contains provisions identical with those 
of 8. 271, as to the mode of entrance into the house, and as to- 
the case of secluded women, not being the judgment debtors.^ 

§ 154. The provisions in these sections as to breaking 
open doors are evidently founded upon the English law." 
The Code speaks of unfastening and opening inner doors. 
This, I presume, includes breaking open such doors, when 
locked and fastened. This is the English law, and was 
assumed to be so in India by Westropp, C.J.^ The privilege 
of outer doors extends not only to a man’s dwelling-house,, 
but to an outhouse or other office attached to a dwelling,, 
but not to shops, godowns, or storehouses, used not lor 
dwelling but as receptacles for property.^ Under English 

^ See as to the arrest of Ihtrdanasliin ladies, Kadumhira Dosseew 
Koyla^di Kandiii JJoHHeCj 7 Cal. 19. 

- See as to it Bemaynd'. case, 5 Eep. 91; 1 Sm. L.C. (8th ed.) 115; 
Andcnon v. McQueen, 7 Suth. Cr. 12. 

y JJai Knvar v. nnldas, 8 Bom. H.C. 127, p. 129. 

Bai K\fi:nr v. VenidciH, uJk sup, ; Bodnuiiin JDoH y. Jag(siLW\ 5 B.& K., 
App. 27; 8.0. 13 8uth. 339; Ikvmodu Barsolam y. Ishvar Jdha, 3 
Bom. 89. 
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law the privilege of the dwelling-lionse only applies to the 
owner and his family, and their goods. If a stranger takes 
refuge there, or places his goods there to secure them from 
seizure, the sheriff may, after demand and refusal of admis¬ 
sion, break the outer door to effect an arrest or seizure.^ 
He does so, however, at his peril. He cannot justify the 
breaking upon mere suspicion if he does not find what he 
looked for.- Although a sheriff cannot break the outer 
door originally, if he has once effected a legal entrance, 
and is afterwards turned out by force, he may then break 
open the door to renew the execution, for the debtor cannot 
by his own illegal act put himself in a better position than 
he was in before; and no demand of admission is necessary, 
where it appears that the inmates of the house know the 
sheriffs purpose, and are determined to resist it.^ So, where 
the sheriff has once got into the house, he may break out 
of it, if his exit is opposed.*^ It is lawful to effect a distress, 
and, I presume, to execute any other civil process, by 
climbing over a wall in a garden, and then passing through 
an open window, but not through one which is shut though 
not fastened.® '*The cases seem to result in this, that to 
make an entry the latch of a door may be lifted though the 
door be closed, but that in the case of a window, entry can 
only be made if the window is to some extent open, and that 
for the purpose of entry in such cases the window may be 
further opened.’' ® 

In the fourth resolution in Semaylie’s case, it is said that 
though the sheriff is a trespasser by the breaking, yet the 
execution he does within the house is good. 

Arrests on civil process on Sunday are not illegal in India.' 

By English law the sheriff may open the outer door of 
a house, where the decree is for possession of it.® IMiis 
seems in accordance with the Civ. P.C., s. 263, and is of 
course not affected by anything in ss. 271 and 336 already 
referred to. 

^ Semaync's case, fourth resolution. 

2 Johnson, v. J.eiyli, 0 Taunt. *246; folkl. i?o/.v. Gazi Aha, 7 Bom. 
H.C. C.C. 83. 

^ A(ja Kurboolie Mahomed v. Beg., 4 Moo. P.C. 239^ 

^ 2 Hawk. P.C. 137. 

- Long V. Clarh (1894), 1 Q.B. 119. 

^ Per'Maiiisty, J., Cmhiree v. Bolnnson, 15 p. 314. 

^ 4 Mad. H.C. Hillings, 62; Pa min Shook v. Bashecd-ood-Doivhh. 
7 Mad. H.C. 285.* Saiuo rule us tu arre.^t in Criminal case, Ahraha:n. 

^ case^^ £cond resolution, 5 Ecp. 91; Sm. IX. (8th ed.) 115. 
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§ 155. Defence to Criminal Charge.—Where a civil suit is 
brought against a person who professes to he acting in 
execution of the law, he must show that he was absolutely 
justified in what he did. If he fails to do so, he has no 
defence to the action. But where a criminal charge is 
brought against him, the case is different. He may be 
civilfy liable where he is not criminally responsible. For 
instance, a bailiff who arrests the wrong man would have no 
defence to an action for assault and imprisonment. But if 
he were indicted, he would be allowed under s. 76 to show 
that he made a mistake. Where, however, he made no 
mistake, but simply did what he had no right to do, wantonly 
or from ignorance of law, he would be responsible criminally.^ 
Again, it°a bailiff breaks open an outer door improperly, he 
would have no defence to a civil action for the trespass. 
But if he were charged with mischief under s. 425, it w'ouhl 
probably be a good deience to show that he was acting 
mistakenly in what he supposed to bo his duty, and that he 
had not the intent or knowledge w hich is an essential in 
the definition of mischief {ante, § 9). So if a policeman 
killed a criminal whom he was trying to arrest, lie w'ould 
have a good defence under s. 100, it he show'ed that his own 
lile or limb w'as in danger from the resistance of the 
criminal. He would have no defence if ho alleged that he 
could not otherwise have prevented the criminal’s escape, 
the charge against him not being one punishable with death 
or imprisonment for life.® The cases of greatest difficulty 
would arise where the officer acted honestly under an order 
of a court which had no jurisdiction to issue the order, or 
which had jurisdiction, but which framed its order in such 
an erroneous manner tliat it was void. As to the first case, 
if the court had not, and could not have had, jurisdiction in 
the matter, the defence of the accused must rest upon^ his 
believing in good faith that it had jurisdiction (s. 78). I|he 
possibility of such a belief would depend upon the position 
of the ministerial officer who carried out the order {ante, 
§ 138). Such a plea would relieve him from criminal 
responsibility, but not from civil liability. Where, how- 
ev'-r, the court might have had jurisdiction to pass the 
order, thougli, in bict, it had not, the officer is bound to 
execute the order, and is protected equally from suit and 

' Tltahirdoss v. Hhunlcur llotj, 8 Suth. Cr. 58. 

■ litifj. V. Datiiuii, ‘2 Den. U.U. 85; an(e, § llU 
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prosecution.^ On the other hand, Avliere the order was one 
which the court had perfect authority to issue, and was one 
which the police officers were in the habit of executing, the 
mere form of the warrant, especially in India, and with tlie 
•class of persons who are employed ou such duties, might 
lairly be taken on trust by those to wliom it was handed for 
■execution. The Commissioners in s. 31 of the Draft Code 
of 1878 lay down the following rule on this point, which 
•seems such as might w’ell be adopted in India. It leaves 
the question of civil liability untouched. 

“ Every one acting under a warrant or process which is 
bad in law, on account of some defect in substance or in 
form apparent on the fac^of it, if he in good faith, and 
without culpable ignorance' or negligence, believed that the 
^Yarraut or process was good in law% shall be protected from 
•criminal responsibility to the same extent, and subject to 
the same provisions, as if the warrant or process was good in 
law’, and ignorance of the law shall in this case be an excuse. 
Provided that it shall be a question of law, whether the 
tacts of which there is evidence may, or may not, constitute 
culpable ignorance or negligence in his so believing the 
warrant or process to be good in law.” 

§ 156. Accident^ is not of itself a defence to a civil suit 
unless the injury complained of w’as due to some over¬ 
powering or intervening agency, such as a runaway horse,^ 
or a tree in the line of lire, wliich causes the shot to glance 
in which case it is not the defendant's act at all ; or is 
Caused w holly by something done by the plaintiff, such as 
suddenly placing himself in front of a horse, or of a gun 
w'hich W’as about to be lired,® in w hich case it w^as his act. 
^‘If in the (lark I ignorantly rid(3 against another man on 
horseback, this is unduubt(*dly trespass, though I was not 
aware of his presence until we came in contact.”^’ But in 
criminal law it is different. An injury to another, which is 
wholly unforeseen and unintended, is not criminally punish¬ 
able, unless there is something unlawful in the act itself, or 
in the mode of doing it. For instance, if a man aims a blow 

^ 1 Hale, r.C. 19S; Counfess ofltutlamCa case, 0 Uep. 52a; aniCj § 138. 

- l.P.O, s. 80. 

^ Holmes v. Mather, L.U. 10 Ex. *201. 
iStanhy v. roivell (1891), 1 Q.B. 80. 

1 iiaie, P.O. 470; W eaver v. Ward, 1 Hob. 1-31; v. 

di ohm son, 1 Bing. 213. 

^ I^ev Ld. Ellenboroiigh, C.J», Coved v. Laminy, 1 Camp. ^97. 





at or leaves poison for another, and the blow or the poison 
takes effect upon the man’s dearest friend, this, in one sense,, 
is an accident, but in law it is treated exactly as if the real 
sufferer had been the one for whom the harm was intended.^ 
So where a person threw large stones down a mine, by 
means of which he broke the scaffolding, and caused a 
miner, who was afterwards descending, to fall down th& 
mine, and to be killed, Tindal, C.J., said, “If death ensues 
as the consequence of a wrongful act an act which^ the^ 
party who commits it can neither justify nor excuse it is 
not accidental death, but manslaughter. “ In the piesent 
instance the act was one of mere wantonness and sport, but 
still the act was wrongful—it was a trespass. The only 
question, therefore, is whether the death of the party is to 
be fairly and reasonably considered as a consequence of such 
wrongful act; if it followed from such wrongful act, as an 
effect from a cause, the offence is manslaughter; it ^it is- 
altogether unconnected with it, it is accidental death. 

§ ^157. Where the injury is purely accidental, but results- 
from doing an act which is not malum in se, but malum 
prohibitum, as being forbidden by statute under a penalty, 
it is stated by some of the highest authorities^ that this 
illegality does not render the accidental act criminal, bii 
James Stephen says he thinks this distinction can no longer 
be regarded as law." Probably the decision would depend 
upon the further question, whether the harm resulting li^ni 
the accident was the sort of harm the statute had intended 
to prevent. Suppose, for instance, that a statute forbade 
under a penalty the sale of poisons, except in coloured and 
ribbed bottles, and that a chemist sold laudanum in a p am 
bottle, and that in consequence it was swallowed by accident 
as a harmless draught. There his act was perfectly innocent 
before the statute, but, from disregard of its provisions, the 
very death which the statute intended to prevent, naturally 
resulted. I think he would certainly not be protected by 
s. 80. The case put by Lord Hale is that ot a man whe 
accidentally kills another, while he is shooting without a 
game licence. Here it is evident the statute w'as intende 
to protect the Queen’s lievenue, and not her subjects, un 
the same principle it has been frequently decided, that 
v>here a statute directs, or forbids, a particular act, in ordei 

^ Foster, G.L. 261. ” Fenton s case, 1 Lewin, 179. 

1 Hale, P.G. 475; Foster, Or. L. 259; 1 East, P.G. 260. 

^ >Sicpli. Dig. Or. L., art. 210. 
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to secure some special purpose, no action can be brought for 
the breach of it, by a person who has been injured in a way 
whicln tlie statute never contemplated.^ 

§ 158. The second class of cases, where an otherwise 
innocent act becomes criminal, from being done without 
proper care and caution, may be illustrated by the familiar 
case of accidents with liorses or firearms. If a person rides 
or drives carelessly, or urges his horse to an improper speed, 
and thereby runs over one, whom he could otherwise have 
avoided, this is not an accident,^ and it makes no difference 
that the sufferer was deaf, and therefore did not get out of 
the way, as it might have been expected he would have 
done.^ Even where horses have run away with a carriage, 
if they have got out of control from being improperly 
excited, as where two rival omnibuses were racing with each 
other, the injury resulting will be referred to the misconduct 
which brought it about, and will not be excused by the fact 
that, at the moment when it occurred, the driver could not 
have prevented it.*^ So with firearms. A couple of volun¬ 
teers took to practising at a mark in a field near roads and 
houses. One of them shot a boy who was in a tree in a 
garden 393 yards oflf. The rifle was sighted for 900 yards, 
and was deadly at a mile. The act was lield to be man¬ 
slaughter.^ If, however, a man is shooting with due care 
and caution, and the bullet or shot glances off a tree and 
kills a bystander, this is excused, as the accident could not 
have been foreseen or guarded against.® So as regards that 
dangerous practice of pointing firearms at another. If a 
person points a gun at another, and it goes off, either by his 
pulling the trigger, or by careless handling, if he has taken 
no proper precautions to ascertain whether it was loaded or 
not, any injury that may follow is inexcusable. On the 
other hand, a man brought home a loaded gun and fired it 
off. In the evening he took it up, touched the trigger, and 
it went oft’ and killed his wife. It turned out that in his 
absence a friend had taken out the gun, and brought it back 
loaded, and left it in that state. He was tried before Jlr. 
Justice Foster, who directed acquittaU hi such a case, 
the person who left the gun loaded would not be criminally 
liable, because the act of tiring was not his,® though civilly 

^ Gorris v. Scott, L.E. 9 Ex. 125 ; JVant v. 4 App. Ca. V6. 

“ 1 Hale, r.C. 476. 7%. v. Lunghottom, 3 Cox. OC. 439. 


4 llcg, Y. Timmins, 7 0. & P- 499- 
^ Meg. Y. balmou, 6 Q.B.D- 79. 

^ Poster, Cr. L. 265. 
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he might have been made responsible, if dangerous conse¬ 
quences were likely to follow.^ In one case of this sort, a 
man picked up a pistol in the street, tried it with a rammer 
^ind found no charge. The rammer, in fact, was too short. 
He then aimed it at his wife, drew the trigger and killed 
her. He was convicted of manslaughter.^ The propriety 
of this ruling was doubted at the time by Holt, C.J., and 
afterwards by Mr. Justice Foster. He says that in his 
opinion the judgment was not strictly legal, “ for the law' in 
these,cases doth not require the utmost caution that can be 
used ; lit is sufficient that a reasonable precaution, what is 
usual and ordinary in the like cases, be taken.” ® 


§ 159. Choice of Evils.—Section 81 is intended to give 
legislative sanction to the principle, that where, on a sudden 
and extreme emergency, one or other ot two evils is inevi¬ 
table, it is lawful so to direct events that the smaller only 
shall occur. The doctrine was laid down by Lord Mansfield, 
on the trial in England of the Member of Council who had 
imprisoned and deposed Lord Pigot, Governor of Madras, 
on the allegation that, by his arbitrary and unconstitutional 
proceedings, he had brought public business to a standstill. 
He said, “In England it cannot happen, but in India you 
may suppose a possible case; but in that case it must be 
imminent, extreme necessity. There must be no other 
remedy to apply to for ledress; it must be very imminent, 
it must be very extreme; and in the whole they do, they 
must appear clearly to do it with a view to preserve the 
society and themselves—with a view of preserving the 
whole?^^ The prisoners were all found guilty. Lord Hale 
observes that, “ Hy the Khodian law and the common 
maritime custom, if the common provisions for the ship’s 
company fail, the master may, under certain temperaments, 
break open the private chests ot the marineis and pas¬ 
sengers, and make a distribution ot that particular and 
pri^te provision for the preservation ot the ship s company. ^ 
S 160. Nothing in the language of Lord Hale or Lord 
Mansfield, or in the illustrations to s. 81, can lend any 
colour to the suggestion that a man can ever be protected 
by this section, where he injures another to secure some 
personal benefit to himself. The English jurists are all 


1 Dixon BeJl, 5 M. S. 198. - Hampton's Case, Kel. 11. 

Toaer, Cr. L. 2G1; 1 East, P.C. 2GG. ^ ^ ^ 

' B. V. StnUhn, 21 bt. Tr. lOlG, at p. 1221. - 1 Hale, P.C. 55. 
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agreed that no amount of necessity will justify a man in 
sfealino^ clothes or food, however much his wants may go ia 
miti^^ation of his punishment.^ The rule of Scotch law ib 
the ^me.^ And so the framers of the Penal Code say 

Nothing is more usual than for thieves to ur^e distress- 
and hunger as excuse for their thefts. It is certain, indeed, 
that many thefts are committed from the pressure of distress 
so severe as to bo more terrible than the punishment of 
theft, and than the disgrace which that punishment brings- 
with U to the mass of mankind. It is equally certain that 
when the distress from which a man can relieve himself by 
tlieft is more terrible than the evil consequences of theft, 
those consequences will not deter liim from committing 
theft Yet it by no means follows that it is irrational to 
punish him for tlieft. For though the fear of punishment 
is not likely to keep any man from theft when he is actually 
starvino^, it is very likely to keep him from being in a 
starving state. It is of no effect to counteract the irre¬ 
sistible motive which immediately prompts to theft. 
it is of great effect to counteract the motives to that idle- 
ness and that profusion which end in bringing a man into a 
condition in which no law will keep him from committing 

theft.” ,, . . „ 

So where a person placed in his toddy pots juice ot the 
milk bush, knowing that it_ taken .by a human being it 
would cause injury, and with the intention of tlieieby 
detectiu<y an unknown thief, who was in the habit of stealing 
his toddy, and the toddy was drunk by, and injured, some 
soldiers who purchased it from an unknown 
held that he was rightly convicted under s. 62b, and tliat 
s. 81 was no defence.^ 

§ 161. In an American case,® shipwrecked passengers and 
sailors were trying to escape in a boat which could not hold 
all, whereupon the sailors tlirew some of the pas.sengcrs 
overboard. Upon the trial, Baldwin, J., laid down as 
propositions of law, that in a struggle for pisteiice between, 
passengers and crew, the crew were entitled to the prelerence 
so far as was necessary for purposes ot navigation, but that 
beyond this quota the crew were bound to saenheo them¬ 
selves for the passengers. As to the mode of selecting. 
victims from cither class, he stated that the proper method 

■ male, 54; 2 East P.C. 698. " Alison, Cnm. 

6 CiiLoniLttA T. Bolins, cited, Wharton, Homicide, 237. 
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was by lot, and that while, in a case of necessity, all were 
entitled to resort to this mode of arbitrament, those to 
whom it was unfavourable were bound to submit. It is to 
be feared that, in a case of emergency, the stronger would 
hardly pay much attention to this decision, supposing it to 
be sound in law, which is more than doubtful. 

The only instance in which the above considerations 
appear to have come before an English court in a way to 
require a decision, is the recent case of Eeg. v. Dudley} 
There four shipwrecked sailors in a boat Avere upon the 
verge of starvation. Two of the four killed the third, and 
the three drank hiS blood. They were picked up four days 
afterwards. The jury found a special verdict— 

“ That if the men had not fed upon the body of the boy, 
they would probably not have survived to be so picked u^j 
and rescued, but would, within the four days, have died of 
famine. That the boy, being in a much weaker condition, 
was likely to have died belore them, lhat at the time ot 
the act in question, there was no sail in sight, nor any 
reasonable prospect of relief. That under these circum¬ 
stances there appeared to the prisoners every probability 
that unless they then fed, or very soon fed, upon the^ boy 
•or 0116 of thomsGlvGs, thoy would die ot stiirvatiou. That 
thoro was no appreciablo chance of saving life except by 
killing some one for the others to eat. That assuming any 
necessity to kill anybody, tliere was no greater necessity for 
killing the boy than any of the other three men.” 

Upon these facts the court found the offence to be tech- 
jaically murder. The only English authority cited to the 
contrary was that of Lord Bacon, who says in his maxims, 
that necessity carries a privilege in itseli, and that one sort 
of necessity is for the conservation of life, in regard to 
which he asserts that a man who steals to satisfy his hunger 
is not guilty of larceny, and that men in danger of drowning 
who have got upon a plank or boat may lawfully thrust 
away another to save their own life. The judges deuied 
that the former illustration was good law, and said that 
although there were many conceivable state ot things in 
which the latter might possibly be true, it could not support 
the broad proposition, that a man could save his own life by 
killing an innocent and unoffending neighbour. The neces¬ 
sity which justifies taking the life of another is either 


^ 11 y.B.D. 273. 
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pliysical, legal, or moral. The two foraier sorts were out of 
the question, and. a man can never be under a moral oblio^a- 
tion to save his own life at the expense of an unofifendino- 
person, thougli^ he may frequently be under exactly an 
opposite obligation. 

§ 162. Infancy.—Sections 82 and 83 leave the law very 
much as it is in England and Scotland in case of felonies, 
•but they admit of none of the distinctions which have been 
raised by English lawyers, where tlie offences charged were 
i^dsdemeanours, or arose out of omissions to discharge obli¬ 
gations attaching upon property, or depended upon a com¬ 
mand, or upon an assent to commit a misdemeanour, which 
•an infant was supposed incapable of giving before full age.^ 
Under the Code there is an absolute incapacity for crime 
before seven, and a complete liability to punishment after 
twelve. In the intermediate period, criminal responsibility 
O C ^i^pends upon the state of the mind. Nothing is said in 
j "" the Code, however, upon the presumption whicli is to be 
drawn, in the absence of all evidence, as to whether a child 
in this transition stage is of sufficient maturity to be called 
to abcount for its actions or not. Possibly tliis was passed 
over as being a matter of evidence. The Commissioners, 
however, in their first report, 1846, s. 117, p. 220, say in 
relference to this section: “ It would seem Irom this that 
muturity of •understanding is to he presumed in case of such 
child unless the negative be proved on the defence.” It 
js difficult to see why there should be any presumption that 
/ a child who, only a week ago, was absolutely exempt from 
punishment on the score of immaturity, should be pre¬ 
sumed, after seven days have elapsed, to be of mature mind. 
It is also difficult to see how the negative could possibly be 
proved, in the case of any child above seven. According 
to English law, during this second period, An infant shall 
he immci facie deemed to be doli incapaxy and presumed to 
bo unacquainted with guilt ; yet this presumption will 
diminish with the advance of the offender’s years, and will 
depend upon the particular facts and circumstances of his 
oase. The evidence of malice, however, which is to supply 
<ige, should be strong and clear beyond all doubt and con¬ 
tradiction.” ^ 

In a Bengal case, the High Court felt itself obliged, uj>on 
the facts of the case showing premeditation, contrivance, 

1 1 Hale, r.C. 20—22; 1 Hawk, P.C. 503. 

“ 1 Kuss. 109; Stepli. Dig. Cr. L., aid. 26. 
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and full knowledge of the nature of the act, to convict of 
murder, and to sentence to transportation for life, a girl of 
ten years, who liad killed lier husband. They forwarded the 
case, however, to the Lieutenant-Governor with a recom¬ 
mendation that he would reduce the punishment to seven 
years’ imprisonment in a reformatory.^ 

Under the Grim. P. C., s. 399, where any person under 
sixteen shall be sentenced to imprisonment for any offence,, 
the court passing the sentence is authorized to direct the 
confinement of the offender in a reformatory-recognized by 
Government, instead of consigning him to jail. 

§ 163. Insanity (IRC., s. 84). — Probably there is no 
branch of criminal law in respect to which public opinion, 
has undergone a greater change, than that which professes 
to define the criminal responsibility of lunatics. It has 
been long since established that madness is merely a disease,, 
like paralysis or epilepsy. Like them it may be brought 
on by the vicious habits of the sufferer, or may arise from 
causes for which he is no way to blame. -Whatever may 
be its origin, when it is once established, the victim may 
struggle against it, but he can no more escape from the 
malady itself or its consequences than he can from cholera 
or small-pox. A feeling has grown up, that every act com¬ 
mitted by a madman partakes of the character of ineyitalfie 
helplessness which attaches to his disease, and that it is as- 
unjust to punish him lor a result of his disease as for the 
disease itself. Many go even further, and assume, from 
the inexplicable character of a crime, the existence ot a 
madness of which the crime itself is the only evidence ] the 
stereotyped verdict of a coroner’s jury, “that the deceased 
committed suicide while in a state ot temporary insanity, 
is merely an expression of tlie popular opinion, that a person 
who has committed a crime for which a sensible man cannot 
account, must have been mad to do it. Hence, in a very 
appreciable number of cases of murder, insanity is set u[> as- 
a defence. Witnesses are called to prove facts evidencing 
every mental phase from oddity to madness, and every 
ailment from sunstroke to epilepsy, which might lead to 
insanity. Doctors are called to assert that these facts lead, 
to the conclusion that the prisoner was mad when he com¬ 
mitted the act. A suppressed premise is assumed, that if 
lie was mad he was not responsible for his acts. The judge 
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'supplies this premise, and tells the jury that madness is no 
defence, if the prisoner in fact knew that lie was committinf^ 
a punishable act. The jury look at the puzzled and stupid"^ 
or irritable and excited, object in the dock, and wonder 
^yhat he really had been thinking of when he killed the 
deceased. If they convict, the doctors say it is a sin to 
hang a man for what he did when he was mad. If they 
aoquit, the lawyers say it is a sin not to hang a man who 
knew perl’ectly what he was about, 

§ 164. In England, as Sir James Stephen ^loints out,^ 
where every prisoner is tried by a jury, these differences of 
view do no substantial harm. The juries do not trouble 
themselves about refined reasonings. If they think the 
crime was one which no one but a madman would have 
committed, they acquit on the ground of insanity. If they 
think it was the crime of a very wicked but sane man, they 
convict. They give no reasons for their verdict, and no 
appeal lies against it. If the conviction is open to doubt, 
the Home Secretary sets aside the capital sentence. If they 
take too merciful a view, the man is in any case shut up 
for life, and no great harm is done. In India, however, it 
is different. It the trial takes place in the mofussil, the 
judge has to give his reasons, and his sentence is subject to 
confirmation, appeal, or review. The High Court again 
gives its reasons, and its decision forms a precedent to which 
future judges try to conform. It is, therelbre, most im¬ 
portant that the theory of criminal responsibility should be 
thoroughly understood by those who practise in, and preside 
over, criminal courts. Perhaps the most valuable portion 
of Sir James Stephen’s great work on criminal law is the 
chapter (vol. ii. chap, xix.) in which, with an equally pro¬ 
found knowledge of the conflicting theories of the lawyer 
and the doctor, he weighs and balances each against the 
other, ami evokes common sense out of contradiction. Even 
where I do not specifically refer to Sir James Stephen's 
work, I must be understood as acknowledging a continuous 
obligation to it during the ensuing remarks. 

§ 165. It is hardly necessary to say that in India the 
limits of criminal responsibility must be sought for in the 
sections of the Penal Code alone, and in such inferences as 
may be legitimately drawn from them. A prisoner who 
claims exemption on the ground of insanity, must show that 


1 2 Stuph. Crim, L. 186. 





the time of doing the act, he was by reason of unsound¬ 
ness of mind incapable of Icnowing the nature of the act, or 
that he was doing what was either wrong or contrary to- 
law.” ^ The Legislature might have given him much greater 
indulgence, and would have done so if they had passed in 
1837 the Code which was then drafted by Mr. Macaulay 
and his colleagues. The sections relating to insanity in 
that Code were the following:— 

60. Nothing is an offence which is done by a person in a 
state of idiocy. 

67. Nothing is an offence which is done by a person in 
consequence of being mad or delirious at the time of 
doing it. 

§ 166. It is clear that s. 67 would grant to a lunatic an 
immunity extending as far as anything claimed by medical 
theorists. It is also clear that the framers of the Code of 
1837 imagined they were laying down a self-evident pro¬ 
position, whicli they apparently assumed to be a plain 
statement of the English law. They did not notice s. 67 
in their very elaborate notes on the Code, though they 
entered into a lengthened defence of ss. 69 and 70 (87 and 
88 of the present Code), and no one of the numerous^ 
authorities to whom the draft was referred for criticism 
commented upon the principle so laid down. In 1837 the 
law on the criminal responsibility of lunatics, though it had 
been laid down in substantial conformity with the doctrine 
of the Penal Code in several cases, particularly in Boivlei^'s 
case, by Le Blanc, J., and in Bellingham's case, by Mans¬ 
field, C.J.,*-^ had not yet received the thorough examination 
of more recent times. The treatises on criminal law used 
terms either misleading or vague. Hale says lie can think 
of no better test, than that a person labouring under melan¬ 
choly distempers, wlio has ordinarily as great understanding 
as a child of fourteen years of age may be guilty.^ This is 
obviously too favourable to the offender. Hawkins extends 
exemption to those who are under a natural disability of 
distinguishing between good and evil.” This again is an 
inaccurate test, as many a lunatic is quite aware that he is 
committing an act for wliich he will be punished, if found 
out, though it seems to him a perfectly good and proper 
thing to do. This test, of a capacity to distinguish between. 

^ Beg. V. Bami Mia, 22 Cal. 817. “ 1 Russ. Crim. 118. 

1 IJale, P.C. 30. ' 1 Hawk, PC. 1. 
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- ^ appears to liave been adopted bv 

Tracy, J,, m charging the jury in the case of iiey. v. Arnold, 
in 1724,1 and to a certain extent by the Solicitor-General in 
17(30, ill his sjieech for the prosecution in Beg. v. FerrersJ^ 
In the case of Reg. v. Hadfield, in 1800, Erskine, in his 
celebrated speecli for the defence, said to the jury,** “ I must 
convince you, not only that the prisoner was a lunatic, but 
that the act in question was the immediate and unqualified 
offspring of^ the disease.” This might probably be affirmed 
of every criminal act committed by a lunatic. It means 
nothing more than that his lunacy supplied the motive 
upon which he acted, just as jealousy or revenge supplies a 
motive to^ a man who is sane. It would almost seem, how¬ 
ever, as if Erskine’s proposition liad been accepted by 
the Law Commissioners, and embodied in the draft Code 
of 1837. 

§ 1G7. The legal doctrine in regard to criminal insanity 
was for the first time settled in England after the trial of 
McNaghten, for the murder of Mr. Drummond, in 1843. 
The case is very fully reported in the Annual Kegister for 
1843, p. o44, and also in 4 St. Tr. X.S. 847. It appeared 
from the evidence for the defence that McNaghten had for 
many years suflered from what is known to doctors as “per¬ 
secution mania.’ He thought that he was dogged by a 
gang of persons, who followed him about, and slandered 
him, and prevented him getting situations. After the 
murder he told the doctor who was in charge of him, that 
“ he imagined the person whom he shot at Charing Cross 
to be one of the crew, a part ot the system that was destroying 
his health; when he saw the person at Charing Cross at 
wlioni he fired, every feeling of suffering which he hud 
endured for months and years, rose up at once in his mind, 
and he conceived that ho should obtain peace by killing 
him.” There seems to be no doubt that he really did suffer 
from these delusions. The suggestion that he had some 
fancied grievance against Sir Robert Peel, and that he shot 
3Ir. Drummond, mistaking liim for the .Crime Minister, 
appears to be witliout foundation. 

The case was stopped by the judge upon the medical 
evidence, especially upon the testimony of the last two 
witnesses, one of whom stated that in his opinion the 

' IG St. Tr., p. 764. - 19 St. Tr., p. 947. 

•' 27 St. Tr., p. 1808. 
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prisoner was at the time of the act impelled by an uncon¬ 
trollable impulse, while the other merely stated that he was 
undoubtedly insane at that time. Some of the witnesses 
admitted that many lunatics were aware of the difference 
between right and wrong. Very little cross-examination 
was directed^ to that point, and none as to the possibility 
that a lunatic, while thinking that he Avas doing a right 
act, might be aware that he would be punished for it. The 
Solicitor-General, Sir W. Follett, when yielding to the 
opinion of the Bench, said, in his final address to the jury, 
that the object of the Crown had been to ascertain whether 
at the time the prisoner committed the crime, he was at 
that time to be regarded as a responsible agent, or whether 
all control of himself was taken away.” Tindal, C.J., in 
charging the jury,^ said nothing about uncontrollable im¬ 
pulse. He asked them, “ Whether you are satisfied that at 
the time the act was committed, the prisoner had that com¬ 
petent use of his understanding, as that he knew that ho 
w^ doing by the very act itself, a wicked and a wrong 
thing. If he was not sensible at the time he committed 
that act, that it was a violation of the law of God or of 
man,"' undoubtedly he was not responsible for that act, or 
liable to any punishment whatever flowing from that act.” 
The jury acquitted the prisoner on the ground of insanity. 

§ 168. This trial and its result appear to liave caused 
considerable sensation, and the House of Lords called on 
the fifteen judges to lay dow'ii the law^ on the subject of 
criminal responsibility in cases of alleged lunacy, in answer 
to questions propounded to them. This course appears to 
have been takeri with a view to some legislation which was 
then contemplated. Fourteen of the judges united in their 
answers. Maule, J., returned separate answers, which did 
not materially differ from those of his colleagues. The 
questions and answers are as follow^:—^ 

1st. What is the. law respecting alleged crimes com¬ 
mitted by persons afflicted with insane delusion in respect 
of one or more particular subjects or persons; as, for instance, 
where, at the time of the commission of the alleged crime, 


^ 4 8t. Tr. N.8., p. 926. 

“ The report given in 10 Cl. tfe F., p. 200, use::; the words, “ that lie 
w’ violat ing the laws both of God and man,” which is something very 
diffeivujt. 'J'iio report in the State Trials agrees in this respect with the 
hi the Annual Eegister, and is no doubt correct. 
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the accused hnew he was acting contrary to law, but did the 
act complained of with a view, under the influence of insane 
delusion, of redressing or revenging some supposed grievance 
or injury, or of producing some public benefit ? 

“ 2nd. What are the proper questions to be submitted to 
the jury when a person, alleged to be afliicted with insane 
delusion respecting one or more particular subjects or 
persons, is charged with the commission of a crime (murder, 
for example), and insanity is set up as a defence? 

3rd. In what terms ought the question to be left to the 
jury as to the prisoner s state of mind at the time when the 
act was committed ? 

“4th. If a person, under an insane delusion as to the 
existing facts, commits an oflence in consequence thereof, is 
he thereby excused ? 

“ 5th. Can a medical man, conversant with the disease 
of insanity, who never saw the prisoner previous to the trial, 
but who was present during ’the whole trial and the exami¬ 
nation of ail the witnesses, be asked his opinion as to the 
state of the prisoner’s mind at the time of the commission 
of the alleged crime, or his opinion whether the prisoner 
was conscious, at the time of doing the act, that he was 
acting contrary to the law, or wnether he tvas labouring 
under and what delusion at the time ? ” 

To the lii’st question:—“ Assuming that your Lordships’ 
inquires are contined to those persons who labour under 
such partial delusions only, and are not in other respects 
insane, we are of opinion,that, notwithstanding the party did 
the act complained of with a view, under the influence ot 
insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some public benelit, he 
is nevertheless punishable, according to the nature of the 
crime committed, if he knew, at tue time of committing 
such crime, that he was acting contrary to law, by which 
expression we understand your Lordships to mean the law 
of the land.” 

To the second and third questions:—“That the jury 
ought tc be told in all cases that every man is presumed to 
be sane, and to possess a sufficient degree of reason to be 
responsible for his crimes, until the contrary be proved to 
their satisfaction; and that, to establish a defence on the 
ground of insanity, it must be clearly proved that, at the 
lime of the committing of the act, the party accused was 
labouring under such a defect of reason, from disease of the 
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mind, as not to know the nature and quality of the act lie 
was doing, or, if he did know it, that he did not know he 
was doing what ^vas wrong. The mode of putting the latter 
part of the question to the jury on these occasions has 
generally been, whether the accused, at the time of doing 
the act, laiewthe difference between right and wrong, which 
mode, though rarely, if ever, leading to any mistake with 
the jury, is not, as we conceive, so accurate when put gene¬ 
rally, and in tlie abstract, as when put to the party’s know¬ 
ledge of riglit and wrong, in respect to the very act with 
which he is charged. If the question were to be put as to 
the knowledge of the accused, solely and exclusively with 
reference to the law of the land, it might tend to confound 
the jury, by inducing them to believe that an actual know¬ 
ledge of the law of the land was essential in order to lead 
to a conviction, whereas the law is administered upon the 
principle that every one must be taken conclusively to 
know it, without proof that he does know it. If the accused 
was conscious that the act was one which he ought not to 
do, and if that act was at the same time contraiy to the 
law of the land, he is punishable; and the usual course, 
therefore, has been to leave the question to the jury, 
whether the party accused had a sufficient degree of reason 
to know that he was doing an act that was wrong ; and this 
course, we tliink, is correct, accompanied with such observa¬ 
tions and explanations as the circumstance of each particular 
case may require.” 

To the fourth question :— The answer to this question 
must, of course, depend on the nature of the delusion ; but 
making the same assumption as we did before, that he 
labours under such partial delusion only, and is not in other 
respects insane, we think he must be considered in the 
same situation as to responsibility as if the facts with 
respect to which the delusion exists were real. For ex¬ 
ample, if, under the influence of his delusion, he supposes 
another man to be in the act of attempting to take away 
his life, and he kills that man, as he supposes, in self- 
defence, he would be exempt from punishment. If his 
delusion w^as that the deceased has inflicted a serious injury 
to his cJiaracter and fortune, and he killed him in revenge 
for Slid] supposed injury, he would be liable to jmnish- 
ment.” 


And to the last question :—“ We think the medical man, 
under the circumstances supposed, cannot in strictness be 
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asked bis opinion in the terms above stated, because each 
of those questions involves the determination of the truth 
of the facts deposed to, which it is for the jury to decide ; 
^ud the questions are not mere questions upon a matter of 
science, in which case such evidence is admissible. But 
where tlie facts are admitted or not disputed, and the ques¬ 
tion becomes substantially one of science only, it may be 
convenient to allow the question to be put in that general 
form, thougli the same cannot be insisted on as a matter of 
right.” 

§ 169. The mode by which tliese opinions were elicited 
was certainly anomalous, as no judicial proceeding was 
pending in reference to the questions asked. The result, as 
Sir James Steplien points out, was that the answers them¬ 
selves were unsatisfactory. They were not given after 
formal argument. They contained no examination of the 
previous current of authorities and decisions. What was 
3uost important, they were not given with regard to any 
state of facts, real or assumed, which would have enabled 
the judges to point out how their rules would apply to such 
•concrete instances as, for example, tliose of McNaghte}i 
himself or of Ihdjield, Still the opinions themselves are 
of the highest possible weight, being given by fourteen of 
the most experienced judges, after anxious deliberation, and 
no doubt after the fullest consideration of everything that 
had been written or decided upon the point in England. In 
•every subsequent case in England these opinions have been 
followed, as the most authoritative expression of the law 
upon the sul ject. What is most important for our purposes 
is, that they were apparently adopted by the Legislature of 
India. Act IV. of 1849, s. 1, provides that ^‘no person can 
bo acquitted for unsouudness of mind, unless it can be 
proved that, by reason of unsoundness of mind, not wilfully 
•caused by himself, he was unconscious and incapable of 
knowing, in doing the act, that he was doing an act for¬ 
bidden by the law the land.” The Indian Penal Code 
substantially follows the same rule. It lays down two tests 
of criminal responsibility: First, did the offender know 
the nature of the act ? Second, did he know that it was 
•either wrong or contrary to law ? 

§ 170. Sir James Stephen is of opinion^ that these tests 
•are not exhaustive, and that there is a third ground of 

A 2 Grim. L., 177, 
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exemption, viz. ‘^that a person should not be liable to be 
punished for any act done when he is deprived by disease 
of the power of controlling his conduct, unless the absence 
of the power of control has been caused l3y his own default.’’ 
He thinks that it is not certain that this view is opposed to 
English law, but that, if it is, the law ought to be altered. 

On the first point, Avith the most unqualified respect for 
his opinion, I cannot agree with him ; the judges in their 
opinions certainly did not negative this ground of exemp¬ 
tions in terms, but in their answers to the second and third 
questions, which applied to all cases of alleged insanity, and 
not merely to cases of insane delusions, they practically 
excluded any sucli ^ defence. In McNaghten^s case the 
medical witnesses had expressly asserted that he was not 
capable of exercising any control over acts which had con¬ 
nection with his delusion, and the judges must have had 
this evidence present to their minds when they consulted 
on the law. On the trial of Oxford for shooting at the- 
Queen,^ Lord Denman, C.J., did, no doubt, say, “ If some 
controlling disease was in truth the acting power within 
him, which he could not resist, then he will not be respon¬ 
sible ; ” but the doctrine of uncontrollable impulse has been 
rejected in the most unqualified manner by Rolle, B., in 
lieg. V. Stokes by Parke, B., in Beg. v. Barton;^ and by 
Wightraan, J., in Beg. v. Burton.^ In 1878, when an 
attempt was being made to codify the criminal law ot 
England, Sir James Stephen drafted a Code, in which he 
introduced the ground of exemption for which he still 
contends. That draft was referred to a Commission con¬ 
sisting of Lord Blackburn, Lush, J., Barry, J. (ot the Irish. 
Bench), and Sir James Steplien. They f.amed a new Code 
in 1879, s. 22 of which provided “that to establish a defence 
on the ground of insanity, it must be proved that the 
otfender was, at the time when he committed the act, 
labouring under natural imbecility or disease, affecting the 
mind to such an extent as to be incapable of appreciating 
the nature and quality of the act, or that the act^ was 
wrong.” In their report they refer to the draft ot 1878 as 
recognizing “as an excuse the existence of an impulse to 
commit a crime, so violent that the offender would not be 
prevented from doing tlm act by knowing that the greatest 
punishment permitted by law for the off'ence would be 
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On thi.s they remark, “tlie test pro¬ 
posed lor djstinguisbmg between such a state of mind and 
a ciiminal motive, the offspring of rei’enge, hatred, or 
ungovernable passion, appears to us on tlie whole not to be 

would satisfy those requisites, and obviate the risk of a 
character^’ considerations of so metaphysical a 

§ 17], It is certainly conceivable that there might be a 
state ot mental disease, which would deprive the sufferer of 
ail capacity to resist a particular impulse, while it left him 
the perception of the nature and consequences of the act to 
which he was impelled. The insuperable difficulty in the way 
o gi\ ing le^al eflect to such a defence would be, that it would 

e impossible to establish it. W'e cau tell that a man has 
not resisted an impulse, but how can we tell that he could not 
have resisted it, or why he could not? It is a matter of 
everyday experience that persons who are subject to no 
mental disease, yield to apparently uncontrollable fits of 
passion, and commit crimes for which thev are hung It 
maybe that they could not control their passion, but we 
hang them all the more on that account. If a man who is 
mentally diseased acts in a similar wav, how' are we to know 
that his want of control is due to his mental disease, or that 
his mental disease did more than supply him with a motive 
lor his act, while not depriving him of the power to refrain 
Irom ifc, if he had chosen ? Even in a lunatic asylum some 
sort of discipline is maintained, by pains and discomforts 
int icted upon the patients, and they learn to exercise some 
selt-restraiut in order to avoid the infiiction.^ If a case 
arose in which it appeared to bo made out that mental 
disease had absolutely destroyed the capacity to govern the 
wiJJ, the case would probably fall under one or other of the 
two grounds of exemption stated in the Penal Code. If it 
did not, the conflict between law aiul merev would have to 
be solved by the dispensing power of the Executive, not by 
the exempting power of the judge.^ 

§ 172. The Penal Code contemplates, as giouud.s of 
exemption from ciiminal responsibility, two completely 
different mental conditions arising from luisouuduess of 

* 2 Stcpli. Criin. L. 181. 
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mind, viz. an incapacity (1) to knowtlie nature of the act; 
(2) to know that he is doing what is either wrong or con¬ 
trary to law. Of these, the first seems to refer to the 
•ojBfender’s consciousness of the bearing of his act on tliose 
who are affected by it; the second, to his consciousness of 
its relation to himself. Each species of consciousness is 
ordinarily present to the mind of a normally sane person. 
Either, or both, or neitlier may be absent from the mind of 
one who is mentally diseased. The absence of both or 
•either relieves the offender from liability to punishment. 

The question; of criminal insanity practically only arises 
in cases of homicide. In other cases, a successful plea of 
insanity would entail upon tlie prisoner a penalty worse 
than that resulting from conviction. Even in England, 
where Ideptomania is sometimes set up on behalf of respect¬ 
able thieves, it is rather addressed to the clemency of the 
judge than to the verdict of the jury. The ensuing 
remarks will refer exclusively to cases of homicide. 

§ 173. First . — The words incapable of knowing the 
nature of the act ” may refer to two different states of mind, 
which are distinguished in the answers of the judges, and in 
the English Draft Code of 1879, by the words nature and 
quality. A man is properly said to be ignorant of the 
nature of his act, when he is ignorant of the properties 
and operation of the external agencies which he brings 
into play. A.% if, for instance, an idiot should fire a 
gun at a person, looking upon it as a harmless firework. 
He is ignorant of the quality of his act if he knows the 
result which will follow, but is incapable of appreciating 
the elementary principles which make up the heihous and 
shocking nature of that result; as if, lor instance, an idiot 
was unable to perceive the difference between shooting a 
man and shooting an ape. Both of these states of mind are 
no doubt intended by the authors of the Penal Code to be 
included under the words they have^ used. 

This ground of exemption will hardly ever be found to 
exist, except in the case of idiots, or of lunatics whose 
insanity is so complete as to sweep away substantially all 
the reasoning power which distinguishes a man from a 
beast. But it seems to me most important to point out, that 
a per.-on in this condition might iiave tlmt consciousness, 
which is equally possessed by the lower animals, that the 
act which ho intended to do was wrong in the sense of being 
forbidden, and one for which he might be punished. This, 


INSANITY. 


Gt 

[Chap, tuf l i 


WHlST/fy 



172-175.] 


3I0X0HAX1A. 




lOwever, A\ould not render him liable under the words of the 
second clause, if he was incapable of knowing tlie nature of 
the^ act which he really did, and for which alone he could 
be indicted. A good illustration is to be found in the case, 
mentioned by Sir James Stephen, of tlie idiot who cut off 
the head of a man whom he found sleeping, because, as he 
explained, it would be such fun to watch him looking about 
tor his head when he awoke. It is probable tliat the idiot 
was quite aware that the man Avas entitled to the possession 
of his head, and expected that, if he was detected, he Mould 
be well cuffed by the man, and very probably taken up by 
the police. It is quite certain he had no idea that his fun 
Avonld be lost, because the man Avould neirer awake. 


§ 174. Second . — The next ground of exemption is the most 
important, as it is generally the test in the very numerous 
cases, Avhere mental disease has only partially extinguished 
reason. One familiar instance of such partial extinction is 
the case of delusions, Avhich, apparently, leaA’e the mind 
■Unaltered outside the special ideas Avhich they affect. The 
questions put by the House of Lords to the judges seem 
to have been specially addressed to this form of insanity. 
Their ausAvers are perfectly clear, and are embodied in the 
folloAA'ing clause of the Draft Code of 1879, Avhich puts the 
laAv in the most satisfactory manner. 

“A person labouring under specific delusions, but in other 
respects sane, shall not be acquitted on the ground of 
insanity, unless the delusions caused him to belicA-e in the 
existence of some state of things which, if it existed, Avould 
justify or excuse his act. Provided that insanity before or 
after the time he committed the act, and insane delusions, 
though only partial, may be evidence that the offender Avas, 
at the time Avhen he committed the a(;t, in such a condition 
ot mind as to entitle him to be acquitted on the ground of 
insanity.” 


§ 175. In lieg. v. Townley,'^ Martin, B., put, as an instance 
of a delusion, the case of a man Avho ffiucied himself to be a 
king dispensing justice to his subjects. “If such a man 
were to kill another under the supposition that he Avas 
exercising his prerogative as a king, and that he Avas called 
upon to execute the other as a criminal, he Avould not be 
responsible.” In a case Avhich occurred in the Madras 
J’residency, an official travelling by night in a district Avhioh 

’ 3 F. & F. 839. 
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had been disturbed, shot a moonsiff who came to greet him 
when he was changing his bearers, under the belief that the 
moonsiff was the head of a gang of rebels. If this was an 
insane delusion, he would have been entitled to acquittal on 
the ground of insanity. If there was nothing in McNaghten sr> 
case except his delusion, it certainly did not justify his 
acquittal. Shooting Mr. Drummond, even if it had been 
true that he was one of a set of people who had been 
persecuting him, was rank murder. The mere existence of 
an insane delusion only entitles a man to be treated as if 
the facts really were such as he supposed them to be. 

§ 176. It is common to speak of persons subject to insane- 
delusions as being in other respects sane, and the term 
monomania is founded on the assumption that the mania is 
confined to a single point. Medical science, however, has^ 
established that such a conception is incorrect. Insane 
delusions, as distinguished irum delusions arising from a 
disordered state of the senses, spring from a diseased state 
of the brain. The delusion is the outward and visible sign 
of tlie disease; but the disease itself must have preceded 
the delusion, and continiles silently to vitiate the mind,, 
sapping the reason, warping the intelligence, and perverting 
the emotions. The disease may break out at any moment 
in a fresh direction, and with new symptoms.^ A man who^ 
imagines himself a teapot, may, apparently, be the victim 
of a perfectly harmless fancy. But it is obvious that such 
a notion cannot continue, unless his powers of observation, 
comparison, and inference are completely undermined. 
Where the existence of insane delusions is established, and 
especially where it is shown that they led to the offence, 
the facts are very valuable, as evidencing the prisoner s 
state of mind at the time of the offence. It must not, 
however, be assumed that he did, or could have contem¬ 
plated the surrounding facts with the same unclouded mind 
as an ordinarily sane person. 

This consideration is most important when we arc 
arriving at an opinion whether the prisoner did the act, 
knowing or not knowing the matters on which his respon¬ 
sibility depends. In Beg. v. Lagfoit^^ Eolfe, B., said: 
‘^Perhaps it would be going too far to say that a party was 

* 2 »Steph. Crim.L., citing Grie.dngcr, 307,3*28 ; 2 Taylor, Med Jur..,. 
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responsible in every case, where lie had a glimmering: know¬ 
ledge of wkat was right and wrong.” When we talk of a 
man knowing that murder is wrong and contrary to law, we 
mean that the knowledge forms an essential part of the 
'Stock of principles w’hich govern every moment of his life. 
That whenever he is tempted to commit a murder, his mind 
must necessarily at the same time contemplate the fact, 
that if he does commit it, he will probably be hung, and 
in any case his life will become a burthen to him, from the 
constant chance ot‘ his being found out. There is no 
ordinary murderer ot whom this, at least, may not be 
stated \Nith certainty. But can it be said of all lunatics? 
Of many, no doubt, it can, but certainly not of all. When 
we say of a lunatic that ‘‘ Ids mind is unhinged,” we use a 
phrase ^vldch seems to me to embody a very important 
truth. His mind is still there, but it is dislocated. The 
facts which make up his knowledge are still there, but they 
have ceased to be in connection with, or to bear upon, each 
other. They have passed from being principles of conduct 
to being barren pieces of information— such as the state¬ 
ment that we may each drop down dead at any moment 
—which every one believes, and by which no one is 
influenced. 

§ 177. The case of Bex v. Hadjield ^ seems to me to be only 
explicable in this view. Hadfield was a sergeant of 
dragoons, who had received the most frightful wounds in 
his brain while defending in battle the life of his Cora- 
mander-in-Chief, the Duke of York. His body was cured, 
but he became an outrageous lunatic. His latest delusion 
was that the world was coming to an end, and that he was 
commissioned by the Almighty to save mankind by the 
sacrifice of himself. As he did not wish to commit suicide, 
he hit upon the plan of doing some act for which he w^ould 
be hung. On the morning of the olfence ho tried to kill 
his infant child, but was prevented. He then went to the 
Drury Lane Theatre, which was to be attended by the 
Hoyal Family, having concealed upon his person a horse 
pistol, loaded with slugs. As soon as the King entered his 
box, Hadfield stood up and fired at him. It is stated that 
a ball only missed him by about a yard. He was seized, 
and when the Duke of York came in he at once recognized 
liim, showed his wounds, told how he had received them. 


i 27 Sfc. Tr. 1281; 2 Steph. Crim. L. 159. 
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aud for a time talked in a perfectly sensible maimer. He 
then relapsed into incoherence; talked of Divine commis¬ 
sion and approaching martyrdom, and otherwise sank back 
into lunacy. 

Hadfleld was acquitted on the ground of insanity. What 
makes the case so strong is, that he was not acquitted bw 
the jury under the influence of Erskine’s eloquence, but 
that Lord Ivenyon, C.J., who presided at the trial, assisted 
by three very able judges, Grose, Lawrence, and Le Blanc,, 
stopped the case when Erskine had still tw^enty witnesses 
to call. He said:^ “Mr. Attorney-General, can you call 
any witnesses to contradict these facts? With regard to* 
the law as it has been laid down, there can be no doubt 
upon earth. To be sure if a man is in a deranged state of 
mind at the time he commits the act charged as criminal,, 
he is not answ^erable. The material question is, whether at 
the very time when the act was committed the man’s mind 
was sane ? I confess that the facts proved convince my 
mind that at the time he committed the supposed offence 
(and had he then known what he was doing, a most horrid 
ofience it was) lie was in a very deranged state.’' The 
Attorney -General (Mitford, afterwards Lord Eedesdale) ad¬ 
mitted that he could not support the prosecution, and Lord 
Kenyon then said : “ Gentlemen of the jury, the Attorney- 
General’s opinion coinciding with mine, I believe it is 
necessary for me to submit to you, whether you will not find 
that the prisoner at the time he committed the act w^as 
not under the guidance of reason ? ” The jury accordingly 
returned a verdict of Not guilty.” 

§ 178. Sir James Stephen remarks upon this trial “In 
this case Hadfleld clearly knew the nature of his act, viz. 
that he was firing a loaded horse pistol at George III. He 
also knew' the quality of the act, viz. that it was what the 
law calls high treason. He also knew that it was wrong (in. 
the sense of being forbidden by law), for the very object for 
which he did it was that he might be put to death, that so 
the world might be saved; and his reluctance to commit 
suicide showed that he had some moral sentiments. It 
would seem, tlierefore, that, if tiie answer given by the 
judges is not only true as iar as it goes, but is also com¬ 
plete, so that no question can properly be left to the jury as- 
to the effects of madness upon responsibility, other than 
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^ose which it states, Hadfield ought to have been con¬ 
victed.” 

^ I think that Hadfield had no real idea of the quality of 
his act. He thought that he was taking the first and indis¬ 
pensable step towards effecting the salvation of th (3 world,- 
and that, even if he hit the King, which he probably did 
not intend, he would still be conferring on him a benefit 
infinitely transcending the possible harm he might inflict. 
His frame of mind was rather that of a fireman, who tears 
down a building to check the progress of a conflagration.- 
If this is so, then liis case came within the express words of 
the answer to the second and third questions, because the 
fact that he knew he was doing wrong only becomes material 
according to that answer, if he did know the nature and 
quality of his act. Nor do 1 think that his case came at 
all within the answer to the first question. That answer 
was expressly limited in its application ‘‘to those persons 
who labour under such partial delusions only, and are not 
in other respects insane.” The analysis of madness with 
which Sir James Stephen follows up the remarks I have 
just quoted,^ seems to me to prove conclusively that Had- 
field’s delusions, so persistent and violent as they were; 
delusions whicli were capable of converting an afi'ectionate 
father and a loyal soldier into a murderer of his child and 
his King; established that his mind was in other respects 
completely and utterly insane, and that any “ glimmering 
knowledge” he may have had of the nature and conse¬ 
quences of his act, was absolutely incapable of influencing, 
guiding, or controlling his conduct. 

It may be material to remark that so high an authority 
as Lord Campbell, writing in 1857, long after McNaghten's 
case, says of HadJielcVs trial,*^ “ On this occasion Lord Kenyon 
conducted himself with great propriety, laying down the 
sound rule which ought to prevail where the defence to a 
criminal charge is insanity, and applying that rule with 
promptness and precision to tlie faids before him.” 

§ 179. It seems to me that the authors of the Penal Code 
have tried to embody in clause 84 the substance of the 
answer of the judges in McNughfcn s case; that those answers 
attempted to define the minimum of sanity which is neces¬ 
sary for criminal responsibility where the oiiendcr is mentally 
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<]iseased, but that they assume the existence of some margin 
of sanity, and have no application to the case of a person 
'wlio is so completely insane at the time of the act as to be 
no longer a rationab being. Such a complete absence of 
sanity was found to exist in Eadfield's case by Lord Kenyon, 
and in McNaglitens case by the jury, and fully explained 
the result arrived at in each instance. 

§ 180. Proof of Insanity.—Where insanity is alleged on 
behalf of a prisoner, the burthen of proving such a degree 
of insanity as exempts him from punishment lies on the 
prisoner.^ A mere doubt as to his sanity is not suflScient. 
The jury must be satisfied by the prisoner, on whom the 
onus lies, that he w'as insane.’'^ Where the offender has 
lucid intervals, Lord Hale says that the law will assume 
that the offence was committed in a lucid interval, unless 
the contrary is shown.^ If, however, a fit of madness had 
existed only shortly before the act, tlie presumption of 
sanity would be greatly weakened, or might absolutely dis¬ 
appear.^ It may be well to remark that a contrary rule 
prevails in testamentary cases, because the person who pro¬ 
pounds a will undertakes to prove that the testator was of 
sound and disposing mind.”^ 

§ 181. The most valuable evidence in cases of alleged 
insanity is that of medical men, who have had the offender 
under treatment or observation before or immediately after 
the committal of the act. It is a useful caution which 
Dr. Ohevers gives with regard to the necessity for reserve 
in attempting, previous to trial or examination by the magis¬ 
trate, to cure or remove the causes of excitement, whether 
it be the result of drugging, cerebral disorder evidently 
depending upon organic causes, or acute mania.” It is 
elcarly essential that those who have to decide whether the 
prisoner at the time of the act was suffering from any, and 
what degree of, mental disease, should see him in the same 
state, as far as possible, as he was in when he committed 
the act, and not in a state brought about by medical cure. 
The medical evidence will be particularly valuable as show¬ 
ring whether the excitement, evidenced at the time of the 

^ Indian Evidence Act, 1. of 1872, s. 105. 
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'Crime, was cerebral, or caused by stimulants, and whether 
the appearances of insanity exhibited after arrest are genuine 
or feigned. Much interesting information on the latter 
point will be found in Taylor, ii. 494, and Chevers, 824. 
In dealing with the evidence of medical witnesses, it must 
always be remembered that their function is to assist, not to 
supersede the judge. The medical witness states the exist¬ 
ence, character, and extent of the mental disease. The 
judge has to decide, or to guide the jury in deciding, 
whether the disease made out comes within the legal con- 
<litions which justify an acquittal on the ground of insanity. 

§ 182. The nature and operation of insanity as bearing 
on criminal questions is fully discussed by Sir James 
Stephen,^ by Taylor,*-^ and by Dr. Chevers.^ Little practical 
assistance will be obtained from the numerous judicial cases 
which they cite. Dr. Taylor justly remarks ‘‘ that there 
are no certain legal or medical tests whereby homicidal 
mania can be demonstrated to exist. Each case must be 
determined by the circumstances attending it.” In most 
cases the particular outbreak complained of is a symptom 
in a long and advancing course of disease, which can be 
traced back, and of which some history remains. In the 
case of criminals of a low class, however, such knowledge 
of their previous condition may be unattainable or untrust- 
wortliy. It seems also to be undoubted, that homicidal 
impulses appear unexpectedly in persons who have never 
exhibited any previous indications of mental disease.^ 
Oases of complete dementia are also known to have arisen 
from a sudden shock.^ Such instances would be most likely 
to occur where madness was inherited.'^ In general, how¬ 
ever, the assertion that a crime w^as committed under the 
impulse of insanity, which had never exhibited itself before, 
would be looked on wuth extreme suspicion. The proba¬ 
bility would be that it had been prompted by an ordinary 
criminal impulse, or by some artiticial stimulant, such as 
alcohol, opium, ganja, or bhaug.^ In India it liUS often been 
set up as a justification, that the prisoner was sufiering 
under extreme irritability arising from fever, rheumatism, 
or other internal complaints. Unless it could bo shown 
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- Chaps, 98 & 99, ii. pp, 545-^ 576. 
^ Vol. ii. 562. 
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tliat such diseases liad induced a state of delirium, causing- 
unconsciousness of the nature of the acts committed, such 
a plea would be wholly ineffectual.^ Keligious fanaticism 
is also, in India, a predisposing cause to crime, which must 
not be confounded with insanity. In some cases the act 
arises from the idea of spiritual benefits to be derived from 
the death of the victim. In some, from the criminal 
promptings of a diseased imagination, unrestrained by 
worldly considerations or social opinion. In some, from' 
the constant use of stimulants.^ 


§ 183. In all cases where previous insanity is set up, it 
is most material to consider the circumstances which have- 
preceded, attended, and followed the crime: Whether there- 
was deliberation and preparation for the act; whether it 
was done in a manner which showed a desire to conceal¬ 
ment; whether, after the crime, the offender showed con-^ 
scion sness of guilt, and made efforts to avoid detection 
whether, after his arrest, he offered false excuses and made 
false statements. All facts of this sort are material, as- 
bearing on the test whicli Bramwell, Jh, submitted to a 
jury in such a case: ^‘AVould the prisoner have committed* 
the act if there had been a policeman at his elbow ? ” 

§ I8-1, A different class of cases from any of those just 
discussed, is one to which I might apply the term ‘‘inferential 
insanity.” In cases of this sort no suspicion of insanity 
would rest upon the prisoner, apart from the crime. But 
from the character of the crime itself, its suddenness, violence, 
cruelty, and atrocity ; its^ apparent absence of motive or 
purpose; a suggestion is raised that the offender miist have 
been insane at the time of jts committal. A defence of this 
sort is generally set up, when the facts admit of no other, 
and it is usually eked out with evidence of previous out¬ 
bursts of eccentricity or violence, and suggestions of heredi¬ 
tary insanity, or of former diseases wdiich might possibly 
have affected the brain. It is needless to remark how utterly 
unsafe it would be, to admit a defence of insanity upon 
arguments merely derived from the character of the crime. 
In^such a case, Kolfe, B., said : “ It would be a most dangerous 
doctrine to lay down, that because a man committed a 
desperate offence, with the chance of instant death and the 


^ Cbevers- 791—805; Itcg. y. Lal sJumn Dayda, 10 Bom. 512; Ilefj.Y,. 
V^ nkiUa^Jidam, 12 Mad. 459. 

“ Ghevcrs, pp. 810—818. 
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certainty of future punishment before him, he was therefore 
insane, as if the perpetration of crimes was to be excused 
by their very atrocity.” ^ In that case a soldier had levelled 
his gun at the wife of a comrade, and shot her dead, in the 
barrack rooni, in the presence of her husband and two other 
soldiers, without any quarrel or reason that could be sug¬ 
gested. In another case, where a man, equally without 
assignable motive, shot a woman with whom he‘had been 
living, Bramwell, B., said to the jury: “It has been urged 
that you sliould acquit the prisoner on the ground that, it 
being impossible to assign any motive for the perpetration 
of the offence, he must have been acting under what is 
called a powerful and irresistible influence, or homicidal 
tendency. But the circumstances of an act being apparently 
motiveless, is not a ground from whicli you can safely infer 
the existence of such an influence. Motives exist, unknown 
and innumerable, which might prompt the act. A morbid 
and restless, but resistible thirst for blood, would itself be 
a motive urging to such a deed for its own relief. But if an 
influence be so powerful as to be termed irresistible, so much 
the more reason is there why we should not withdraw any 
of the safeguards tending to counteract it. There are three 
powerful restraints, all tending to the assistance of the person 
Avho is suffering under such au influence—the restraint of 
i^ligion, the restraint of conscience, and the restraint of law. 
But if the influence itself be held a legal excuse, rendering 
the crime dispunishable, you at once withdraw a mosU. 
powerful restraint— that iorbidding and punishing the 
murder. We must return, therefore, to the simple question' 
you have to determine—did the prisoner kuow the nature 
of the act he was doing, and did he know that ho was doiu"' 

what was wrong? ”2 

§ Ibo. It is probable that those w ho are disposed to find 
what I have termed “ inferential insanity ” are influenced 
by an erroneous tendency, to attribute to the criminal the 
state of mind of which they have always been conscious in 
themselves. Human nature is manifold. Man at his best 
IS only a very highly developed animal, Avith all the instincts 
and passions of the inferior animals. In him they are 
softened, modified, and controlled by generations of civili¬ 
zation and education, and restrained by example, social 
opinion, and the fear of punishment. Ma‘n at his worst, as 

* !<»/. V. Stokes, l-i C. A K. 185. 


■ Bey. V. Hay nes, 1 P. i\. F. C60. 
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SO often see him in the dock, is very little above the 
lower animals, and is only made more dangerous by that 
re^on which distinguishes him from them. With him 
criminal longings are natural and familiar, and he is only 
kept from yielding to them by the dread of punishment. 
Cruelty—that is, a desire to inflict Buffering for the pleasure 
of wi-cnessing it-is a natural in.^^tinct. We find it in nearly 
all animals, in nearly all savage.s, in the lower more than in 
the upper orders, in the boys of the upper orders more than 
in the men; among the men of the upper orders, in those 
Avho are freed from restraint by the possession of absolute 
power. Cruelty is the characteristic vice of the despot. 

\ hen a criminal of the lowest class commits some act of _ 

to us— unaccountable atrocity, he is only giving way to a 
savage instinct, ivhich presents nothing ievoltin<>- to his 
nature Possiblv he may be quite certain of punTshment, 
death. But it is an everyday experience that men 
1 encounter certain death from motives, such as jealousy, 

are not more powerful to 

criminT/jSldsl^ 

thlt^Sici peculiar to the East is 

Criinel eu- “running amuc/c” (amok, kill). 

Climes of this sort are very fully discussed and illustrated 
0 n lecoided cases by Dr. Cheveis (pp. 781 —79.">). They 

il^other witi?® . A suddenly attacks 

anothei w ith a deadly weapon, without any apparent motive 

or provocation. He then rushes about killing every one he 

■IS MssiWe hr^ ®i except to take as many lives 

sl^e w tldnks that 

whileotVi!-f "f ® c^'ses of real insanity, 

while in otheis the mind may have become disordered by 

the constant use of gan ja or similar drugs. In the ma^riK 

have"bec?7e^'‘’“ '^’*‘6 criminals appear to 

I persons wno, sometimes from continual pain and 

»>■ laaciccl 


•®L 


wr.m.r f..)i . V on some real or lancied 

ito ^ ntorbul state ot misery, in which evr-rv- 

thiny externa tr> t _ ^ .. . ovi.ry- 


.. . ^ , , “•''*... 1 .* oiato 01 misery, in wmeh everv- 

TI,a ’ tiiom.selves appears to bo their enemy 

Phey become possessed with a longing to destroy aifd 
prohably with an idea that the iner.i ^it of deScimn 
uou d give them reJioi.r In some cases there seems to have 


See Oriesirg.,.,', 261 - 271, cited 2 Crira. L. 137 
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been no ground even for this explanation. A savage nature 
suddenly broke through the feeble restraint which usually 
kept it down, and went on killing from a mere craving for 
blood. In most of these cases the judges appear to have, 
in my opinion wisely, exacted the extreme penalty of 
death. 

An analogy to this class of offence is afforded in England 
by those domestic tragedies, where a man first kills his wife 
and then his children. The conjugal relation gives rise to 
so many occasions for quarrel as almost to justify the 
cynical remark of Maule, J., that it is never necessary to 
seek the motive for a murder wdien the person murdered is 
the man’s own wife. Probably most cases of wife-murder 
have been preceded by a long course of w ife-beating. A 
brutal nature gratifies itself by hurting the one creature 
W'ho is always at hand and unable to resist. At last he goes 
too far, and kills her, and then he falls upon his children, 
partly in terror, to remove the witnesses of his act, and 
partly in the frenzy of a nature that lias given up all 
attempt at self-control. tSuch cases in England are always 
treated as murder, unless there is conclusive evidence of 
previous insanity, and, where the criminal has not com¬ 
mitted suicide, he is generally hung. 

§ 187. It is a curious thing, as show’ing how^ seldom a 
plea of insanity had been successful in any serious crime, 
that w’hen Hadiield was acquitted on that ground in 1800, 
the judges did not know what to do with him. They remanded 
him to custody under some common law power, w’hich they 
^supposed they possessed, the existence of which Lord 
Campbell seems to doubt. Statutes 30 & 40 Geo. III., 
cc. 03 and 04, were immediately passed, which supplied 
the necessary authority iu this and similar cases; as, for 
instance, where a person put upon his trial for a criminal 
offence was unable, either tiirough insanity, or from being 
deaf and dumb, to take an mtelligout part in the proceed¬ 
ings.^ All these cases are now provided for in India by 
legislation. 

The Grim. P.C., 1882, [‘rovides (s. 341) that if an accused 
person, though not insane, cannot be made to understand 
• the proceedings, the Court may proceed with the inquiry or 
trial ; and, in the case of a court other than the HigU Court, 
it such inquiry results in a committal, or if such trial results 
iu a conviction, the proceedings shall bo forwarded to the 

' Her/, V. Berry, 1 Q.U.D. 447. 
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High Court with a report of the circumstances of the case, 
and the High Court shall pass thereon such order as it 
thinks fit.” 

This section applies to persons whose inability to under¬ 
stand the proceedings arises from their being deaf or dumb, 
or ignorant of the language, or from any other similar cause 
except unsoundness of mind.^ 

The Crim. P.C., Chap. XXXIV., contains rules for the 
treatment of lunatics. Where a prisoner, against whom a 
charge is preferred, is shown to be of unsound mind and 
incapable of making his defence, the case is to be post¬ 
poned, but to continue pending, and the prisoner is to be 
released on bail, or 'kept in custody, according to the 
character of the offence charged (ss. 464 — 469). 

Whenever any person is acquitted, upon the ground that 
at the time at which he is alleged to have committed an 
offence he was, by reason of unsoundness of mind, incapable 
of knowing the nature of the act alleged as constituting the 
offence, or that it was Avrong or contrary to law, the finding 
shall state especially whether he committed the act or not ” 
(s. m). 

The case is then to be reported to the Local Government, 
who may commit tlie person to custody in a lunatic asylum 
or other safe place (s. 471), or hand him over to his friends 
for safe keeping (s. 475). If committed to a lunatic asylum 
under s. 471, he can only be released upon the report of a 
Commission, to the effect that '^they consider that he can 
be set at liberty Avithout danger to himself, or any other 
person ” (s. 474). 

In addition to the poAvers conferred by this Act, provision 
has been made by 14 & 15 Viet., c. 81, for the removal from 
India of persons charged A\dth offences, and acquitted, or 
not tried on the ground of insanity. Section 1 makes it 
laAvful for the person, or ])ersons, administering the govern¬ 
ment of the presidency in which such persons shall be in 
custody, to order such person to be removed from India to 
any part of the United Kingdom, there to abide the order 
of Her Majesty concerning his or her safe custody, and to 
give such directions for fuiabling such order to be carried 
into effect as may be deemed proper.*'^ 

Section 4 provides for the recovery from the lunatic of 
the exjienses so incniTed. 


^ Kmprrss v. JJv iiy 5 Bom. 262. 
- hv VC Mitiiby, 7 Q.B.D. 18. 







See also Act XXXVI. of 1858, and Act II. of 1867, as to 
removal of lunatic prisoners from jail to a lunatic asjdum. 


§ 188. Drunkeimess.—Involuntary drunkenness, by the 
operation of s. 85, places a man exactly in the same position 
us if his aberration of intellect arose from any of the usual 
forms of unsoiindness of mind. The remarks made upon 
s. 84 will equally apply to such a case. Voluntary drunken¬ 
ness is in itself no defence; but where a continual course 
of drunken habits has brought about a diseased state of the 
intellect, either of a permanent character or intermittent, 
-as in the well-known form of delirhim tremem^ acts done 
under the influence of that disease, and not merely of a 
temporary lit of intoxication, will be judged of under the 
rules already stated in regard to insanity.^ 

The Penal Code requires it to be assumed that a man 
voluntarily drunk had “ the same knowledge as he ivoiild 
have had if he had not been intoxicated.” Therefore, where 
from a given state of facts the law assumes a particular 
knowledge, or that knowledge is a matter of necessary infer¬ 
ence, intoxication cannot be set up. For instance, if a man 
shoots another ho would not be allowed to say that he was 
drunk, and did not know that he held a pistol in his hand, 
or that the effect of discharging it would be to cause death. 
♦So, if he killed another under circumstances which, had he 
been sober, could have created no alarm in his mind, he 
would not be allowed to plead that through intoxication he 
imagined that his life was in danger. But where it is in- 
•cuinbent on the prosecution to make out specific knowledge 
of a particular tact, and where the circumstances raise no 
necessary inference of it, the rule might be different. For 
instance, if a man is charged with passing off a counterfeit 
rupee, knowing it to be such, the knowledge must be made 
out by the prosecution, and is not necessarily to be assumed, 
though it might bo inferred, from the mere fact of passing 
the coin. Siq^pose the fact to be established that the man 
had several good rupees in his pocket, but knew also that 
he had one bad rupee, still it would have to be made out 
tliat he knew he was paying the bad rupee, not merely that 
he had the means of knowing, if he had taken bettch' pre- 
oautions. It would be clearly admissible to show tliat he 
'vas in a hurry to catch a train, and therefore did not 
•examine the coin, and I can see no reason why evidence of 

^ 1 Hale, P.C. ^; '^toph. Dig. Crim. li., art. 29. 


DRUNKENNESS. 

intoxication should not be admissible for the same pur¬ 
pose. Hurry is a state of mind voluntarily brought about 
just as much as drunkenness. 

§ 189. Section 86 lays down no rule as to tlie inference of 
intent in cases of intoxication, but there seems no reason to* 
suppose that the framers of tlie Code proposed to introduce 
a different rule from that of the English law. Intention is 
sometimes a presumption of law; sometimes it is a mere 
fact, to be proved lihe any other fact. A man is assumed 
to intend the natural or necessary consequences of his own 
act, and in the majority of cases the question of intention 
is merely the question of knowledge. If I strike a man on 
the head with a loaded club, I am assumed to know that 
the act will probably cause death, and, if that result follows, 
I am assumed to have intended that it should follow.^ As 
the drunkard is assumed to have had the knowledge, he 
must necessarily be assumed to have had the intention, 
since, assuming the knowledge, the law will allow no other 
explanation of the act to be given. But sometimes, in 
determining the quality of an offence, evidence is necessary 
of a specific existing state of mind, wluch must be found as 
a fact, and cannot be assumed.^ For instance, supposing a 
fatal blow to be struck under circumstances of grievous 
provocation; it might be shown that, notwithstanding the 
provocation, the defendant had acted, not under its influence, 
but from a preconceived malicious resolve to kill. If so, 
the offence would be murder. But the mere fact of the 
deadly blow would not be sufficient evidence for that 
purpose. Given the provocation, the legal inference deriv¬ 
able from the character of the blow' would be exhausted in 
making the act be culpable homicide not amounting to 
murder. Evidence of a different state of mind would bo 
required to constitute the graver charge. In this state of 
things intoxication would bo admissible in evidence, for the 
jmrpose of showing that the prisoner had acted under the 
excitement of drunken passion, rather than under fixed and 
settled malice.'^ So if a man is found in the house of 
another by night, the fact that he was drunk would bo very 
material in considering whether he came witli the intention 
of committing a robbery. 

^ Reo: V. McnJcin, 7 C. P. 297. 

^ Htepb. Dig, Grim. L., art. 29. 

- Rex V. Thomia, 7 C. & P. 817; Rearson\<i case, 2 Lewin. 144. 
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- 190. Consent—No suit can be brought in consequence 

ot anything done, or arising out ot what is clone, with the 
consent of the person complaining of it. Volenti non fit 
iujuvicb} Consent is a complete answer in such suits, because 
the court is only concerned with the wrong asserted to have 
been done to the complainant. In criminal law it is dif¬ 
ferent. Acts are punished as crimes, because it is for the 
interest of society that they should be prevented. The con¬ 
sent of the immediate sufferer is immaterial, if the injury 
to society remains. 

Sections 87—92 laydown the rules for determining when 
the claims of society are satisfied by the consent of the 
individual. These rules provide— 

First, for the cases in which consent is permissible; 

Second, for the nature of the consent required ; 


Third, for substituted consent; 

Foinih, for assuming or dispensing with consent. 

§ 191. First—By s. 87 no consent will authorize any act 
whicli is intended to cause death, and therefore if death 
ensues from the doing of an act which had no other object, 
the consent of the sufferer will not save the agent Irom 
being guilty of culpable homicide. Where a duel ends 
fatally, the surviving party is guilty of murder by Knglish 
law,^ and of culpable homicide not amounting to murder 
under the Penal Code.® The pei’son who helps another to 
commit suicide, as, for instance, any one w'ho assists a Hindu 
widow to commit sati, is similavly guilty.^ And so it would 
be if one were to administer poison to another, to save him 
from public execution, or even from incurable disease, such 
as cancer or hydrophobia. 

The mere consent of a person above eighteen years of age 
will justify any harm resulting from an act ^Yhich is not 
intended to cause, and which is not knowui by tlie doer to 
be likely to cause death or grievous hurt. The most familial 
instances of this sort are the ordinary game.s, such as fencing, 
single-stick, boxing, football, and the like. And it is 
obvious that the protection extends to injuries ivhich 
actually cause death or grievous liurt, provided it was 


^ ThofnasY. Quay ter tnaine, 18 Q.B.D. ^^fiinhcrijY. Gi'. 

llailumj, 14 App. Ca. 179. , ^ i n 

V 71 ^ ^ . •« in t>_ u 1 . n Tinnvai ol \ 1 IlawK. 


lie,/. T. Barronet, 1 E. & B. 1; S.C. Deavsl. 
P.C. 9(3. 

■' Section 300, Exception 5, post, § 4-23. 

‘ 1 Hawk. P.C. 78: P.C. s. 30b. 
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not intended. As, for instance, if an eye is put out in 
fencing, or one is killed by a cricket-ball. It is essential, 
liowever, tliat the act consented to, though not intended to 
•cause death or grievous hurt, should be one which from its 
nature is not likely to have such a result. No amount of 
•consent would protect a person who entered into a fencing 
match, however friendly, which was conducted with naked 
swords.^ In a case where a football player killed another 
by what is known in the game as “charging” him, and 
thereby rupturing his intestines, it was contended that 
charging” was fair according to the rules of the game. 
Bramwell, B., laid it down that this was immaterial, as the 
rules of the game could not sanction atiything that was 
likely to cause death. If the prisoner intended to cause 
serious hurt, or knew that he was likely to cause it, and 
was indifferent and reckless as to whether he would produce 
serious injury or not, his act was unlawful. The fact that 
what he did was in accordance with the rules of the game 
was only important as tending to negative any malicious 
intention.^ 

§ 192. The harm done must not be different in kind, or 
degree, from what the person has agreed to run the risk of. 
Therefore, if two men were to begin boxing with gloves, one 
would not be justified in throwing aside the gloves, and 
striking with his fist. Similarly, either of the players in 
a fencing match would b3 bound to discontinue the moment 
the button fell off his foil. On the same principle, all the 
recognized rules of the contest must be observed, for they 
enter into the estimate of the risk. Where two men are 
sparring, every blow must be fair. And so it is laid down 
in East ^— 

“That in cases of friendly contests with weapons, which, 
tliough not of a deadly nature, may yet breed danger, there 
should be due warning given that each party may start 
upon equal terms. For, if two were engaged to play at 
cudgels, and the one made a blow at the other, likely to 
hurt, before he was upon his guard, and without warning, 
and death ensued, the want of due and friendly warning 
would make such ac*‘ amount to manslaughter, but not to 
murder, because aritent was not malicious.” 

It may be o* med whether a prize-fight between two 


ale, P.C. 473 ; 1 Hawk. P.C. 86. 
'Ishavj, 14 Cox, 83. ^ 1 E. 
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adults, fairly conducted according to Englisli rules, would 
be protected under this section. Notwithstanding the 
apparent ferocity of the contest, it may well be argued, that 
it is not on the whole likely to cause death or grievous 
hurt; certainly the annals of boxing are in favour of such 
•a position, where the combatants are at all matched. On 
the other hand, there is no doubt that the law of England, 
which countenances such sports as fencing, wrestling, and 
cudgel playing, always treated prize-fighting as absolutely 
illegal, and even extended the criminality to every one 
present and countenancing the transaction.^^ The English 
writers seem to rest this view on various grounds; partly 
that mere manly sports are intended as Mendly trials of 
skill, in which the possible hurt is only an incident, whereas 
in a prize-fight, or other deliberate fight with fists, the 
object is to inflict hurl, and that this object in itself makes 
the contest unlawful.^ No doubt, in a prize-fight, just as 
in a fight between two schoolboys (who, however, would not 
be protected by s. 87, if under eighteen), the object is to do 
eacli other as much harm as fists are capable of, till one or 
the other gives in. But if that harm is, in all practical 
experience, something less than grievous hurt, it wmuld 
seem to be protected by s. 87, unless the contest is in 
itself unlawful on other grounds, in which case it would 
«till be criminal under s. 91. In recent times, a practice 
has sprung up of glove-fights, wdiich are undistinguishable 
from the old prize-fights, except in the fact that the com¬ 
batants wear gloves. In one lase of the sort, the judge 
directed the jury that the contest would be lawful if it were 
-a mere exhibition of skill in sparring, but that if the parties 
met, intending to fight till one or other gave in from 
exhaustion or injury received, it was a breach of the law 
and a prize-fight, whether the combatants fought in gloves 
or not. He left to the jury the question, Was this a sparring 
match or a prize-fight ? The jury convicted the prisoners, 
finding it was a prize-nght, and the direction of the judge 
was upheld by the Court of Crown Cases Reserved.*^ Another 
I’easoii alleged is, that the publicity of such contest leads to 
Jiot and breach of the peace, and that not only the com- 
i»atants, but all who encourage them by their presence are 

^ Foster, Crira. L. ; 1 East, P.C. 270. 

" HI ale, P.C. 172; Foster, Orim. L. 259; lloj, v. Cnnnijf, 9 C. & P. 359. 

'' V. Orion, 14 Cox, 226. 
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guilty ^ of the same offence.^ This, of course, would not 
apply if the contest was carried on in private. Accordingly, 
where, in a sparring match with gloves, held in a private 
room, one of the combatants fell from exhaustion and struck 
his head against a post, from which he died, Bramwell, B., 
said : “ The difficulty was to see what there was unlawful 
in this matter. It took place in a private room. There 
was no breach of the peace. No doubt if death ensued 
irom a fight, independently of its taking place for money, 
it w'ould be manslaughter, because a fight is a dangerous 
thing likely to Icill ; but the medical witness here had 
stated that the sparring witli gloves was not dangerous, and 
not a thing likely to kill.”- Probably the element of 
money in a fight is only imaterial, as tending to make it 
probable that the fight would be allowed to go on, after it 
became apparent that serious consequences were likely to 
result. 

§ 193. Acts which are not intended to cause death are 
not punishable, even though they do cause death, and may 
be knowm by the doer to be likely to cause death, provided 
they are done in good faith for the benefit of a person, who 
consents and is able to consent ; that is, a person above 
twelve years of age, and in ocher respects competent 
to enter into a contract (ss. 88 & 00). Section ,88 
and ss. SO and 92 will cover all cases of surgical operations, 
which will be discussed hereafter (§ 197). The benefit to 
bo procured must be one accruing to the person endangered. 
It will therefore not cover the case of persons such as 
soldiers, policemen, and sailors, who may be ordered to 
perform acts which will lead to probable, or even to certain 
death. Their case will come under ss. 7(5 and 79, if the 
order given to them is one which their superior ollicer is 
bound to give, or is justified in giving. Nor does it include 
cases of mere pecuniary benefit (Explanation, s. 92). Hence 
dangerous exhibitions are not protected by it. A person 
who wheels another over a height on a tight-rope, or wffio 
shoots at an apple on his head, however well paid that 
other may be, is not doing an act for his benefit within 
s. 88. If an accident happened, the guilt of the doer w'ould 
depend upon the rpicstion of fact : whetlior the fatality w’as 
one w'hich, in the probable course ot events, w'ould be likely, 

^ 1 Fast, P.O qro ; Foster, 2G0 : licx v. PerJcws, 4 & ]\ 537. 

- v. y., . ^ 10 Cox, 371. 
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foner or later, to arrive. If so, it wonlcl be an event which 
was absolutely probable, though, in each particular instance, 
the chances were against it. Nor are mutilations permis¬ 
sible, which are consented to for some indirect motive, such 
as making the sufferer an object of charity, or to prevent 
•enlistment as a soldier, or for the purpose of procuring a 
discharge.^ Finally, consent will never give validity to 
acts which are in themselves offences (ss. 91; 89, cl. 4; 92, 
cl. 4). The consent of a girl under sixteen to be taken 
away fi-om lawful guardiansliip, or of a married woman to 
be enticed from her husband, does not prevent criminality 
under ss. 3G1 and 498 of the Penal Code. 


§ 194. Second .—Under s. 90 consent can only be given by 
a person who is twelve years of age, imless the contrary 
appears from the context. 'I'he consent must be voluntarj^ 
and the person who gives it mu.st be capable of knowing, 
and must in fact know, the nature and consequences of the 
act consented to. Difficult questions in respect to consent 
often arise in offences of a sexual character. “ There is a 
difference between consent and submission. Every consent 
involves a submission, but it by no means follows that a 
mere submission involves consent. The mere submission 
of a child when in the hands of a strong man, and most 
probably acted on by fear, can by no means be taken to be 
such a consent as will justify the prisoner in point of law.”' 
So in the case of an indecent assault upon young boys, the 
judge left to the jury the question “whether the boys 
merely submitted to the filthy act, ignorant of what was 
going to be done to them, or of the nature of what was 
being done, or if they exercised a positive will about it, and 
consented to w'hat the defendant did. In the former case 
they would find the defendant guilty; in tho latter case 
they would acquit him.’’ The jury found him guilty upon 
the first alternative, and tbe direction was held to bo correct.® 
So where a girl allowed a quack docti>r to have connection 
with her, he having informed her that it was necessary to 
'perform a surgical operation upon her, and she submitting 
to what she believed was a surgical operation, he was held 
to have committed a rape.^ In one respect tho English law 


'1 Hale, P.C. 411; 1 Hawk. P.C. 108; lieg. v. Bahoohin, 5 Suth. 
'Cr. 7. 

^ Per Coleridge, J., Pey. v. Pay, 9 C. & P. 722. 

® Pey. V. Lock, L.H., 2 (l.C. 10. ‘ iLg. v. FlutUry, 2 Q.B.D. 411. 
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was more indulgent tlian the Penal Code. Both systems 
admit that a man commits a rape who has connection with 
a woman who, from idiocy, is unconscious of the nature of 
^e act, and is incapable of signifying consent or dissent. 
But the English judges hold that a consent arising from 
mere animal instinct is sufficient, and that where the female 
is of an age to have such instincts, and in the absence of some 
evidence to the contrary, it could not be inferred that the 
act was without her consent.^ The Penal Code, however, 
requires the intelligent consent of a woman who is able to 
understand, not only the nature, but the consequences of 
the act. An idiot may be as capable of assenting to sexual 
intercourse as any other female animal. But it is evident 
that the nature and consequences of illicit intercourse Avith. 
a woman, are very different from what they would be in the 
case of a cow. It is precisely this difference which the 
Indian law requires that she should be able to understand, 
and, understanding it, still to consent. ’ 

In all the above cases the court held that the prisoner 
must be acquitted, if he was deceived by the actual sub- 
mi,ssion into a belief that a real consent was being given to 
the act complained of. The same rule is laid down in the 
first clause of s. 90, but not in the second. It would seem, 
therefore, that a defendant who relies on the consent of a 
person of unsound mind, or in a state of intoxication, must 
take the risk of its being found that the mental state of 
the person affected was not such as to excuse his act (see 
ante, § 122). ^ 

§ 195. It is obvious that there can be no consent at all, 
when it is given under the influence of fear, or under mis¬ 
conception of facts. An instance of the latter sort occurred 
where the accused, a snake charmer, induced the deceased 
to alloAv himself to be bitten, in the belief that the charmer 
had power to cure snake-bites by charms.^ So it has been 
held in England that a man who induced a girl to sleej) 
Avith him, she being ignorant that he had a venereal 
disease, might be convicted of an indecent assault; that 
is to say, that her consent was nullified by the fraud 
practised on her.® 

§ 196. Thirdly. — By s. 89, where a person is under tAvelve,. 


^ Big. v. Fletcher, L.ll., 1 C.C. 39; Btg. y. Barrett, L.E., 2 C.O. 81. 

^ Beg. V. Boona! Fatiemah, 12 Sutli. Cr. 71; S.(l 3 B.L. R.A. Or. 25, 
Beg. V. Bennett, 4 F. & F. 1105 ; Beg. v. Sinclair. 13 Cox, 28. 
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of unsound mind, the consent of the guardian or other 
person having charge of him, is sufficient, and may be sub¬ 
stituted for that of the person who is, by infancy or other¬ 
wise, incapable of forming an opinion on the point. Here 
also the act done must be for the benefit, as above explained^ 
of the person for whom it is done. The section proceeds to 
lay down limitations as to the nature of the act which may 
be permitted, wliich are not found in s. 88. Substantially 
they embody the considerations upon which a person of 
mature mind would probably act in consenting to incur any 
risk. 



§ 197. Fourthly .—Under s. 92 consent may be absolutely 
dispensed with, where the circumstances are such as to* 
render consent impossible, or where in the case of a person 
incapable of assenting, there is no one at hand wdiose consent 
can be substituted. The same limitations apply as in s. 89. 

The protection of persons who perform surgical operations 
which end fatally, or which produce injurious consequences 
that were not anticipated, is made by the Penal Code to 
rest upon .the principle of a consent, express or implied, 
having been given to the operation. The same principle is 
adopted by Sir James Stephen in arts. 204 and 205 of his- 
Digest of Criminal Law. He says: I know of no authority 
for these propositions, but I apprehend they require none. . 
The existence of surgery as a profession assumes tlieiv trust.” 
The English Draft Code of 1879 makes no reference to 
consent. By s. G7, “ Every one is protected from criminal 
responsibility for performing with reasonable care and skill 
any surgical operation upon any person for his benefit; pro¬ 
vided that performing the operation was reasonable, having 
regard to the patient’s state at the time, and to all the 
circumstances of the case.” Of course actual dissent would 
be one of the circumstances of the case. There are some 
extreme operations, such as those resorted to in certain 
cases of cancer, which entail such terrible suffering, with 
such a small chance of success, that many men of ordinary 
strength of character would prefer to die quietly rather than 
submit to them. Ho surgeon would, or ought to, venture to 
perform tracheotomy or excision of the tongue upon an 
adult who, upon full consideration of the facts, relused to 
encounter the risk. On the other hand, no medical man 
Would, or ought to, hesitate to extract a tooth, or to lance a 
boil of a child of thirteen, however much it might struggle 
^^nd howl, and I cannot imagine that lie could be prosecuted 
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for inflicting hurt without due consent. Possibly in such a 
case, if it were conceivable, a very scrupulous judge might 
require the support of s. 95. lii most instances the consent 
of a patient is never asked to an operation. He is told that 
it is considered necessary, and he submits to it. In such a 
case consent would be implied from submission. The mere 
fact of an adult placing himself under treatment in a surgical 
case would, I have no doubt, carry with it an implied readi¬ 
ness to submit to everything that was necessary for a cure. 
If his state of health rendered it advisable that the prospect 
of an operation should be kept from him, and if he were 
placed under chloroform, and operated on, without knowing 
what was about to take place, and if such a proceeding was 
a proper one for his own benefit, a judge or jury might 
reasonably infer his consent. In a case where an ignorant 
practitioner performed an operation, so imminently dangerous 
that skilful surgeons hardly ever attempt it, viz. cutting out 
internal piles, and the patient bled to death, it was held 
that ho could not claim the benefit of s. 88, as a patient 
cannot be held to accept a risk of which he is not aware, 
and which even the operator does not appear to have 
suspected.^ 


§ 198. Compulsion is of two sorts: it either arises from 
the act of an authority which, rightly or wrongly, has for 
the time being superseded the Government of the country, 
or from the acts of private persons, who, without any show 
of legality, proceed in open defiance of law. Section 94 
appears to refer exclusively to the latter class of cases. 
There are obvious reasons why a Code, whicli assumes the 
■continuance of law and tribunals, should take no’ notice of a 
state of things in which both have ceased to exist. It may 
be advisable, liow'ever, to offer a few remarks upon that 
branch of the subject. 

§ 199. The effect of foreign conquest iS to annul, or 
suspend, the ordinary' sovereignty of tire conquered country; 
and, while the occupation In^ts, the laws of the subject State 
can no longer be riglitfnlly enforced, or be obligatory upon 
the inhabituiits who remain and submit to the conquerors. 
No laws other than those of the conquerors can, jn the nature 
of things, be obligatory upon them, for where there is no 
protection or sovereignty there can be no claim to obedience.^ 


* Suh'ivo Kohlraj v. Jicg., 14 Cid. 566. 

^ Fer Mr. .lustico Story, cited 8 Phill. Int. L. 737—739. 
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^ cases of civil war, there is greater difficulty; for the first 
stage of a civil war is always, and necessarily, termed 
rebellion, and those who take part in, or aid it, rebels and 
traitors. But it is quite clear that, with respect to civil 
war also, obedience involves sovereignty, and sovereignty is 
by protection. Sir Robert Phillimore says: — 

^‘Ihe case supposed is always one of the greatest nicety 
and difficulty. It would rather seem, as a matter of specu¬ 
lation, that when an old Government is so far overthrown 
that another Government entirely claims, and at least 
partially exercises, the jurisdiction which formerly belonged 
to it, the individual is left to attach himself to, and to 
become, by adoption at least, the subject of either Govern¬ 
ments. The analogy under which it is most just to range 
such cases has been thought to be that which has just been 
discussed, viz. the rule which applies to cases of foreign 
conquest, where those only are bound to obedience and alle¬ 
giance who remain under tlie protection of the conqueror.*' ^ 
+1 Hen. VII., c. 1, which was passed after 

10 v ars of the Roses, recited ‘‘ that the subjects of En^^land 
are bound by the duty of their allegiance to serve'their 
prince and sovereign lord for the time being in. defence of 
urn and his realm against every rebellion, power, and might 
raisevi against him;'* and enacted that no person attending 
upun the King for the time being in his wars, should be 
punishable for such service. The general principle was laid 
down m s. 70 of the Draft Code of 1870: ‘‘Everyone is 
piotected from criminal responsibility for any act done in 
obedience to the laws for the time being made and enforced 
y those in possession de facto of the sovereign power, in 
and over the place where the act is done.** 

1 ^ There is very little upon this point to be found in 
o English decisions. The rebellion of 1688 was successful 
p-ad permanent, while those of 1715, 1745, and 1708 were so 
immediately unsuctossful that they gave birth to no appa¬ 
rently legal state of things. The rebdlion against Charles I. 
is the only instance in English history, apart from disputed 
successions to the Crown, in which a Govcrninent, which had 
Gen completely overthrown and replaced by a different 




onstiiutxon, has itself been afterwards restored. Several 
cases are accordingly to be found in that series of trials 
' *'ch took place after the Restoration of Oliarles II. In 


3 Phill. Int. L. 739: 1 Hale, P.C. 49. 
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Axleft’s case/ an officer wlio commanded the "uards at the 
trial and execution of Charles I, pleaded that all ho did was, 
as a soldier, by command of his superior officer, whom he 
must obey or die. This was held to be no excuse, as his 
superior officer was a traitor, and where the command is 
traitorous, obedience to it is also treason. This decision, it 
will be observed, is in accordance Avith s. 94 of the Code. 
In Str Henry Vatie’s case ^ the charge was treason against 
Charles II., and the overt acts were that he was one of the 
State Council, and that he took command of the forces by 
sea and land, and appointed officers. He pleaded that the 
King was^ then out of the kingdom, and out of possession ; 
that Parliament was the only power regnant, and that what 
he did was by its authority. In fact, he appears to have 
relied on the principle of 11 Hen. VII., c. 1. The court 
overruled his defence, holding that Parliament was dissolve:d 
by the death of the King, which was immaterial if it con¬ 
tinued to be the sole depositary of power, and that from the 
death of Charles I. his son was de facto, as well as de jure. 
King of England, which was certainly untrue. Sir Michael 
Poster obviously considered this ruling to be unsound.® 
Various cases arising out of the rebellion of 1745 will be 
found in Foster. The inost important as bearing upon this 
subject is McGrowtlier’s case,* Avhere a lieutenant in the 
rebel army pleaded that he was a tenant of the Duke of 
Perth; that on being summoned by the Duke to take up 
arms he refused, and was then told that he should be ibrced 
and bound with cords; and that the Duke threatened to 
burn the houses and drive off the cattle of all who refused 
to follow him. It was laid down by Lee, C.J.,that the only 
force that could excuse was a force upon the person and 
present fear of death, and this force and fear must continue 
all the time the party remains with the rebels.® 

Where an authority founded on rebellion has settled 
down into an apparently legal form of Government, I should 
suppose that every one Avould be justified in obeying and 
acting under its orders, in the ordinary course of civil 
administration, even though such orders were illegal in 
-their origin and procedure. So it was held in the United 
States, that a person who Imd received, and was accountable 
for, public money, was discharged by showing that it had 


* Kelyng, 13. 

* Foster, Crim. L. 13. 
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>eeu seized and appropriated by the rebel aiithoritiej?, 
'without any fault or negligence on his part.^ But such 
obedience would be no defence if the acts committed were 
in direct and voluntary furtherance of the rebellion itself, 
■or were crimes which could not be justified under the orders 
•of any authority {ante, §§ 82, 95). 

§ 201, As regards compulsion exercised in time of peace 
by mere private persons, the law is more severe, as in most 
•cases tliere is a remedy at hand. The mere menace of 
future death will not be sufficient, however likely it may be 
to bo executed.2 The threat must be of instant death, made 
under circumstances which render it reasonably likely that 
it may be executed on the spot. Even such a threat will 
not excuse a person for committing murder, or an act of 
treason punishable with death. If the alternative is offered 
to him of dying as an innocent man or a criminal, he is 
bound to accept the former; and this was also the law of 
England/*^ Nor will even a threat of immediate death be 
an excuse if he has voluntarily, or under any weaker form 
oi compulsion, exposed himself to the threat; as, for 
instance, if he has joined a secret society for criminal 
purposes, which enforces obedience to its orders by death 
(Explanation 1). A fortiori, it is no defence to a charge of 
giving false evidence that the witness had been coerced into 
doing it by the police inspector;^ or to a charge of offering 
bribes to public servants, that the servants were so corrupt 
that it was necessary to bribe them in order to avoid 
Diolestatioa and pecuniary injury.*' 

§ 202. The Right of Private Defence (I.RO., ss. 96—106).— 
n \ of self-defence rests on these propositions: 

(1) that society undertakes, and, in the great majority of 
cases, is able, to protect private persons against unlawful 
attacks upon their person or property; (2) that, whore its 
aid can be obtained, it must be resorted to; (3) that, where 
Us aid cannot be obtained, the individual may do every- 
thing that is necessary to protect himself; but (4) that the 
violence used must 1^ in nronortion to tliA inini’v tn Ha 


violence used must be in proiioitiou to the injury to be 
averted, and must not be employed for the gratification 
ot vindictive or malicious feeling. It is evident that 
proposition (1) is the basis of the entire law. No one would 


1 Bishop, Crim. L., s. 351. 1 Hale, P.G. .51. 

1 Hale, P.(!. 51. ' />•<;/. v. -ioiwo, 1 Suth, Or. 48. 

v. MwjintaU, 14 Boiu. 110. 
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dream of applying' the refinements of the Penal Code to an 
unsettled country, where every one carries his life in his 
hand; and proposition (2) rests upon and assumes propo¬ 
sition (1). 

§ 203. Section 99 lays down two classes of cases, in which 
self-defence is absolutely forbidden. First, where there is 
time to have recourse to the protection of public authorities, 
and, secondly, with certain limitations, where the act is 
being done by, or under the direction of, a public servant. 

The first case rests upon the assumption that self-defence 
is unnecessaiy. “If A fears, upon just grounds, that B 
intends to kill him, and is assured that he provides weapons 
and lies in wait so to do, yet without an actual assault by 
B upon A or upon his house, to commit that fact, A may 
not kill B by way of prevention. For the law hath provided 
a security for them by flight, and recourse to the civil 
magistrate for protection.'*^ But the fact that, even after 
warning of an impending attack, he has not procured the 
necessary protection, does not deprive him of the right of 
self-defence when the danger actually arises.^ The circum¬ 
stance might, however, be very material if a question arose, 
whether the injury ultimately inflicted upon the assailant 
was hona fide an act of self-defence, or was done from motives 
of malice and revenge. 


§ 204. Secondly, the clauses in favour of public servants 
rest partly on the probability that their acts will be lawful, 
in which case resistance must necessarily be unlawful; 
partly on the theory that resistance is unnecessary, since 
the law will set right what has been wrongly done in its 
name; and, lastly, on the ground that it is for the good of 
society that public servants should be protected in the 
execution of their duty, even where they are in error. 

Where the act intended by a public servant is itself 
lawful, the only possible defence for one who resists, is that 
he did not know that the person resisted w'as a public 
servant, or was authorized by a public servant. It will be 
observed that Explanations 1 and 2 of s. 99, which corre¬ 
spond to clauses 1 and 2 of the same section, contemplate 
diflerent states of things. The first refer to acts whicli a 
public servant can do by his own authority; as, for instancej. 
the arrest by a policeman of any person who comes within 


1 Kale, P.O. 52; Rfy. v. Jeolalh 7 Sulli. Cr. 31 
- V. Narsang Pattahhai, 14 Bom. 441. 
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the provision of s. 54 of the Criminal Procedure Code. 
The second, to acts for which he must receive a^ special 
authority from a superior; as, for instance, the seizure of 
the property of a judgment debtor in execution of a decree 
against him. In the former case, all that is required for 
the protection of the oflScer is that his official position 
should be known. In the latter case this alone is not 
sufficient, unless it also appears that he has a s[)ecial 
warrant for the action which he is taking. Lord Hale says 
upon this point, that a bailiff sworn in and known in the 
vicinity —as, with us, a policeman in his uniform—need not 
notify himself to be such by express words; but it shall be 
presumed that the offender knew him. But it is not so in 
the night-time, unless there is some notification that he is a 
constable. But whether it be in the day or the night, it is 
sufficient notice if he declares himselt to be the constable, 
or commands the peace in the King’s name. If, however, 
it be a private bailiff, either the party must know that he 
is such, or there must be some such notification thereof, 
whereby the party may know it, as by saying ‘|I arrest 
you,” which is of itself sufficient notice; and it is at the 
peril of the party if he kills him after tliese words.^ But as 
to the writ or process against the party, there is no differ¬ 
ence between a public and a private bailiff; for, in either 
case, if the party submit to the arrest, and do demand it, 
he is bound to show at whose suit, for what cause, out of 
what court the process issues, and when and where return¬ 
able.^ Where ilie arrest is lawful, and made by one who 
states the charge on which it is made, resistance is unlawful, 
whether the offender did or did not know that under the 
circumstances he could lawfully be arrested.^ 

§ 205. Where the act of a public servant is unlawful, and 
is likely to cause death or grievous iuirt, resistance to it is 
necessarily justifiable, as any redress that might be afforded 
by an appeal to superior authority would come too late. 
The improl)able but conceivable case of an attempt to 
execute or flog the wrong man, or a man against whom no 
such sentence had b 'en passed, would come under s. 09, 
cl. .1 and 2. In cases of other wrongful acts not attended by 
5 ucli consequences, the right to resist will depend upon 
Hvhether the public servant can be said to have been ‘‘ acting 

^ 1 Dale, P.C. 460. 

- 1 Hale, P.C. 45-'; note (.< 7 ). Crim. P.C., s. BfJ. 

^ Meg, V. Jhirtlrg. 4 Oox, 40(3. 
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ir of liis office, tlioiigli that act may 
by law.” 

§ 206. Acts purporting to be done under the authority of 
the law may be illegal in one or other of four ways. 

First —Where the warrant under which the officer acts^ 
is on its face legal, even though defective in form, and is 
issued by an authority competent to issue such a warrant, 
but was improperly or irregularly issued. 

Second. —Where the warrant is issued by a competent 
authority, but is on its face illegal. 

Third. — Where there is a good authority to do a par¬ 
ticular act, but it is done in an illegal way by the officer 
entrusted with the execution of it. 

Fourth. —Where the act is ordered by one who had no 
jurisdiction to order it, or executed by one who had no 
authority to execute it. 

In applying the English cases upon this subject, most of 
which arose out of the killing of a constable or other officer, 
it is necessary to bear in mind the peculiar doctrines of the 
English law as to homicide. ‘'When a minister of justice, 
as a bailiff, constable, or watchman is killed in the execu¬ 
tion of his office, in such a case it is murder,” and it makes 
no difference that the killing was wholly unintentional, 
provided it occurred in the act of resistance.^ But where 
the officer is doing an act in which he is not protected by 
his warrant, he is in the same position as if he had none. 
He may be resisted to such an extent as any other man 
might be resisted who was doing th^ same act. If ho is 
killed by violence, in excess of what the case requires, this 
is manslaughter, the excess rendering the killing unlawful, 
but the provocation arising from the illegality of the officer’s 
conduct reducing it below murder,^ In all such cases, 
therefore, where the killing is held to be murder, it must 
be taken that mere jesistance was unlawful. Where the 
killing is only manslaughter, the mere resistance was lawful,, 
the excess onlv constituting the crime. 

•r O 

§ 207. In the first of the four cases, resistance is always 
unlawful. “ It is sufficient if the process itself be legal m 
the frame of it, and issue in the ordinary course of justice 
from a court or person having jurisdiction in the case. No 

' 1 Hale, P.C. 39, 457, 472 ; Foster, Grim. L. 258, 308. 

1 East, P.C. 309 ; Foster, Crim. L. 312; It&j. v. Lockkij, 4 F. & F. 
155, p. 1.59; /iViy. v. Chapman, 12 Cos, 4. 
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error or irregularity iu the previous proceediug will affect 
It, or excuse the party killing the officer in the execution 
of it from the guilt of murder; and therefore if a capias ad 
satisfaciendum, fieri facias (warrant to seize tlie creditor’s 
ppson or goods), or any otlier writ of the like kind, issue 
directed to the slieriff, and he or any of his officers be killed 
in the execution of it; upon an indictment lor this murder 
It is only necessary to produce the writ or warrant, without 
showing the judgment or decree; for however erroneously 
tiie process issued, the sheriff must obey, and is justified by 
it. So, although the cause be not expressed with sufficient 
particularity, the officer is justified if enough appear to 
show that the magistrate had jurisdiction over the subject- 
uiatter. This must, however, be understood of a warrant 
containing all the essential requisites of one. In all kinds 
of process, both civil and criminal, tlie falsity of the charge 
contained in such process— that is, the real injustice of the 
demand in one case, or the party’s innocence iu the other— 
will afford no matter of alleviation for killing the officer, ior 
every one is bound to submit liimself to a court of justice.” - 
Accordingly it was held in England that the police were 
protected by a warrant issued by a competent magistrate, 
though irregular in form.^ And so it was held in India 
that it was unlawful to resist arrest upon a warrant issued 
under s. 351 ot the Civil Procedure Code, which was sealed 
by the Court, but initialled instead of being signed;^ or to 
I’esist the police in carrying out a distraint under s. 19 
cf the Madras Kent Kecovery Act, though the attachment 
was in fact unlawful.*^ 

§ 208. In considering, for this purpose, whether a warrant 
or order was issued by a competent authority, it must be 
lemembered that the question is, whether the authority was 
competent to issue the sort of warrant or order which is 
placed in the hands of the officer for execution; not whether 
he was competent to issue the particular warrant or order, 
which must depend upon the facts and circumstances of the 
actual case. Also, that the general rule for determining 

^ If, however, the proceeding is against the party who suns out the 
writ, he must show the judgment as well as the writ. CvUs v. MichilL 
o Lev. 20. 

1 East,P.G. 309; 1 Hale, P.G. 457; 1 Hawk. P.C. 103 ; Foster, 
Lnm. L. 311; Curtis's case, Foster, Grim. L. 133. 

v. Allen, post^ § 220. ■* Reg. v. Jaiiki Rrasud, 8 All. 293. 

V. Ramuyga, 13 Mad. 148. 
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jurisdiction is “ that nothing shall be intended to be out 
of the jurisdiction of the superior courts, but that which 
specially appears to be so; but that notliing is intended to 
be within the jurisdiction of an inferior court, but that 
which is expressly alleged.’*^ Both of these points were 
illustrated in the following case. In England a peer 
cannot be arrested or ‘imprisoned for debt. In violation 
of this rule the Court of Common Pleas issued a writ for 
the arrest of the Countess of Eutland, which showed her 
rank upon its face. It was held, however, that the sheriff 
and his officers were justified in executing the writ, not¬ 
withstanding the principle that ignorance of law is no 
excuse, siFice in some cases, as in cases of contempt of court, 
such a writ can issue against a peer.^ 

§ 209. The second case may be illustrated by the well- 
known instance of the General Warrants, which were for 
the first time discussed in the prosecutions arising out of 
the publication of the North Briton by 3Ir. Wilkes, in 1763. 
The Secretary of State issued warrants directing the arrest 
of the printers and publishers of the Noy^th Briton^ without 
specifying their names, and ordering the search for and 
seizure of seditions bwoks, |)apers, and documents, without 
specifying what. It appeared that warrants of this sort had 
been constantly issued by the Secretary of State, and their 
authority had never been disputed. Tuey were decided by 
Pratt, C.J., afterwards Lord Camden, to be wholly illegal, 
and heavy damages were awarded against all who had acted 
upon the warrants.^ It is obvious that no one could be 
ex fleeted to submit to an authority so vague in its terms. 
This was the principle on which the judgment of the Queen’s 
Bench was given in the case of Iloirard v. Gossett There 
the plaintiff Lad been arrested by the Serjeant-at-arms of 
the House of Commons on a warrant which set out no 
reason for the arrest. The Court of Queen’s Bench held 
that it gave no protection to the officer executing it. Cole¬ 
ridge, J., said: ** Tlie warrant does not disclose that the 


^ Per Parke, D., Howard v. Gomtt, 10 Q.B., at p. 453; S.C. 16 L.J. 
Q.D., at p. 340, pant, § 209. 

' OourUffis of liutknid's case, 6 Pep. 52a. Very recently (1893) the 
Dowager Ducliess of Sutherland was arrested and imprisoned for six 
we^ ks for contempt of an order of the Court of Chancery. 

JAxichy, Monty, 19 St. Tri. 1002; 3 Burr. im^Entkhv. Car- 
rinyion, 19 St. Tri. 1002. 

' 10 Q.B., p. 377; S.C. 14 L.J. Q.B. 375. 
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party was cbargecl with any offence, or had been convicted 
of any ; still less does it show the nature of the offence. If 
for the House of Commons in the warrant you substitute 
any other authority known to the constitution, it is quite 
•clear that the warrant would be bad. The party sought to 
be arrested under it might lawfully resist, or, if arrested, 
would be discharged upon the return to a writ of liaheas 
corpus^ ^ This decision was reversed on appeal. Parke, B., 
who delivered the judgment, agreed with the lower court 
that the warrant would have been void, if it had been 
issued by a magistrate acting under some special authority 
to take a man into custody under some special circum¬ 
stances. He considered, however, that the warrant of the 
House of Commons must be treated in the same way as if it 
had been issued from one of the superior courts, and that such 
a warrant would be valid even if it expressed no cause at 
all, as every presumption must be made in favour of the 
legality of every act of the superior courts.^ The former 
judgment would evidently govern the case of all warrants 
^sued by Mofu.ssil courts, and by magistrates in the 
Presidency towns. 

§210. The same principle has been applied, both in 
Hngland and in India, where the warrant was upon its face 
ambiguous or uncertain ; as, for instance, where a person 
was arrested upon a warrant which omitted her Christian 
name.^ This is intelligible enough. A warrant to arrest 
oinith or Eamasawmy may apply to a hundred different 
persons. No one is bound to appropriate the w^arrant to 
himself, nor has the officer any authority to supply, by his 
own knowledge or otherwise, that wliich is left uncertain in 
fho warrant. The same can hardly l )0 said of an old case, 
uiiich is still cited as an authority in the law books, where 
the arrest of bir Henry Ferrers under a warrant, in which 
he was so named, was held illegal, because the warrant went 
on to describe him as a knight, wliereas he was really a 
baroLot.^^ In two eases in India the Bombay High Court 
has iield warrants invalid v herti the full name of tiie indi¬ 
vidual was given, but without any description by way of 
lesidenco to distinguish him from any other person of the 
^•:ime name. In each of the>*o cases, however, the form of 


' 10 Q.B., pp. U)2-15o; 10 L.J. Q.B., p. 349. 

Re<j. v. Hood, 1 Moody, C.C. 281. 

’ i/o/. y. Ft rrcrs, Cro. t'ar. 871. 
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warrant given by the statute directed that the residence- 
should be stated.^ 


§ 211. In the third class of cases resistance appears to- 
be lawful in England. Accordingly it was held that 
killing was only manslaughter '' where a good warrant is 
executed in an unlawful maimer; as if a bailiff is killed 
in breaking open a door or window to arrest a man; 
or, perhaps, if he arrest one on a Sunday, since 29 Car. II., 
c. 7, by which all such arrests are rendered unlawful.” ^ 
India the (question would be, whether the bailiff was 
acting in good faith under colour of his office, so as to- 
come within the terms of s. 99. Nothing is said to be 
done in good faith which is done without due care and 
attention (P.C., s, 52). Where a police officer attempted, 
without a search-warrant, to enter a house to search for 
stolen property, it was held that resistance to him waa 
unlawful, and could not be justified on the ground of self- 
defence.® In that case, it appears that the police were as 
much in search of persons as of property, and for the former 
purpose their entry was lawful. The judgment, however, 
was rested on the fact that it did not appear that the police 
were acting otherwise than in good faith. On the other 
hand, where a bailiff broke open the doors of a third person,, 
in order to Seize the goods of a judgment-debtor wdiich were 
supposed to be therein, and it turned out that there were 
no such goods,^ the same Judge, Melvill, J., who had de¬ 
cided the previous case, held that the act was unlawful, 
and that resistance to it was not punishable under s. 183 or 
s. 186 of the Code.^ I presume that the same decision 
would have been given if the defendant had been charged’ 
under s. 353 with using criminal force to the bailiff, and he 
had pleaded that he was acting lawfully in defence of his 
property. ^Yhen resistance was offered to a poL'ce officer 
who attempted to search a house without a written authority, 
under a section of the Grim. P.O. of 1872, which corresponds 
to 8. 165 of the Code of 1882, the court of the N. W. Provinces 
held that a conviction under s. 353 could not be maintained.® 
It has also been held that no offence was committed under 


* Be Hastings, 9 Bom. H.C. 154; Can/nian v. Government of^ 
Bombay, 18 Bom. 636. 

2 Hawk. P.O. 104; 1 Hale, P.C. 458. 

Beg. V. Vyankatrai\ 7 Bom. H.C. C.C. 50. 

•» Beg. V. Gazi Aba, 7 Bom. H.C. C.C. 83. 

•’ Beg. V. Xamin, 7 N.VV.P. 209. 
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s. 183, where a bailiff had been resisted in attempting to 
attach property under a warrant which had ceased to be in- 
force by lapse of time.^ 

§ 212. Similar questions ^vould arise where a good 
warrant was wrongly executed. A warrant for stealing a 
horse was issued against John Hoyes, whereas it should 
have been issued against Richard Hoyes, w'ho was the son 
of John. If the constable had arrested John Hoyes, 
the man would have been discharged, but the constable 
would have been safe (ante, § 207). Instead of doing so,, 
he arrested Richard Hoyes, who was the person really in¬ 
tended. It was held that his act was wholly illegal, and 
that he was not protected by his w'arrant. An officer who 
is directed to arrest John cannot be allowed to form an 
opinion that Richard was really meant, even though the 
opinion is a sound one. “ Where, indeed, it can be shown 
that a felony has actually been committed, the constable 
Diay thrown the warrant aside. It is sufficient to show that 
he has taken the person who is really charged with the 
offence, however he may have been misdescribed. He 
cannot do this where only a misdemeanour is charged,” for 
in such a case he cannot arrest without a warrant.^ Where 
a warrant is issued against A.B., and is executed against a 
person of the same name, who was not the person intended,, 
the liability of the officer for a wrongful arrest, and the 
right to resist him, would depend upon the question whether 
he made the arrest in good faith, and believing upon reason¬ 
able grounds that he was arresting the right man.^ On 
the same principle, where an officer is authorized to do any 
act without warrant, upon a reasonable suspicion that a 
particular state of things exists; as, for instance, that a 
person has committed, or is about to commit a particular 
crime, resistance to him is unlawful, though the suspicion 
is unfounded, if the officer hond fide and reasonably enter¬ 
tained it.^ Where a warrant authorizes the doing of any 
ftct under limitations which are, or but for his ignorance of 
Ids duty would be, known to the officer^ he is not protected 

* ^nand Lai v. Jieq.y 10 Cal. 18. 

“ Per Tiiidal, GJ.,^ Hopes v. Bush, 1 M. G. 775. 

See Ganf/a Charan v. Beg^i 91 Cal. 392, where it w^as unnecessary 
to decide the ]K)int. 

^ Bhavjoo Jivaji v. Mnlji Dyall, 12 Bom. 377. See lleg. v. Phf'ps, 
Car. tSc M. 180, and iu./. v. 14 Cox, 214, wdiere it was held that 

the policeman acted without any grounds of suspicion. 
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by Lis warrant if he violates them; as, for instance, if he 
arrests a witness "^n his way to court,or breaks open a 
house in attempting to seize goods under civil process.^ 
In neither of these cases did any question of resistance arise. 
Such resistance would possibly have been held unlawful 
under s. 09, cl. 1 or 3. 


§ 213. In the fourth class of cases, where there is an 
absolute want of jurisdiction in the official who issues the 
order, or an absolute want of authority in the person who 
does the act, resistance is lawful in England, and does not 
seem to be unlawful by s. 99, The words “not strictly 
justifiable by law,” seem to point to cases where there is an 
excess of jurisdiction, as distinct from a complete absence of 
jurisdiction; to cases where an official has done wrongly 
what he might have done rightly; not to cases where the 
act could not possibly have been rightly done. For instance, 
a plaintiff sued in the llamlutdar’s Court in Bombay for 
possession of a piece of land. The Court gave him a decree 
for pos8(^ssion, which it could give. It had no power to 
•give, and was not asked for a partition. When the decree 
came to be executed, it turned out that the land in question 
was, with other laud, in the joint possession of the delendant 
and others. The collector was consulted on the difficulty, 
and he ordered the surveyor to divide the land, and to put 
the decree liolder in possession. The defendant resented, 
and was convicted of obstruction. Tiie conviction was 
reversed, on tlie ground that neither under cl. 1 nor 2 of 
s. 99 was any protection given to an officer, who was doing 
an act absolutely illegal as regards himself, and wholly 
ndtra vires as regards the official who authorized it.^ 

§ 214. Ill England it has been repeatedly held that an 
arrest, either on civil or criminal process, may be lawfully 
resisted, where it can only bo made by warrant, and where 
the warrant, though actually issued, is not in the possession 
of the officer who makes the arrest. Afortioviy of course, 
where there never had been a warrant.^ Cases in which 
arrests have been held unlawful in England, because the 
warrant was issued in one county and executed in another 


* Thaliur iJoas v. ^hanker, 3 Suth. Cr. 53. 

“ J?/derso7i v. JIcQueeUt 7 )Satli. Cr. T2. 

' y. TtcUiram, 13 Dorn, 168. 

^ OoMiard v. Laxion, 2 E. & S. 363; S.C. 31 L.J. M.C. 123; Codd v. 
Cahe, 1 Ex. D. 352; lltg. v. 1 East, P.O. 205, and p. 308. 
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county/ are provided for by the Grim. P.C., 1882, s. S4-. 
So the execution of a warrant by a person not duly authorized 
is illegal/ but the Grim. P.G., 1882, while it requires a* 
Avarrant to be addressed to one or more persons by name, 
authorizes the endorsement of it to any other police officer 
(ss. 77, 70). In England, a practice grew up of issuing 
warrants in blank, which were afterwards filled up by some 
subordinate who could not have issued a warrant, with the 
name of the person to be arrested, or of the person who was 
to execute the warrant. Such a practice was decided to be 
wholly illegal, and to give no protection to the officer.'^ In 
India, however, I imagine the officer would be protected by 
the seal and signature of the Court, as he could not possibly 
know the circumstances under Avliich it had been affixed. 

§ 215. Subject to the exceptions already discussed, every 
person has a right to defend his own person against criminal 
injury or restraint, and his own property against any act 
wilich is an offence falling under the definition of theft, 
robbery, mischief, or criminal trespass, or which is an 
attempt to commit such an offence. And what he may do 
lor himself he may do for any one else under similar 
circumstances (s. 97). This right is not dependent on the 
actual criminality of the person resisted ; it depends solely 
on the wrongful or apparently wrongful, character of the 
act attempted. If the apprehension is real and reasonable, 
it makes no difference that it is mistaken.^ It is lawful to 
kill a lunatic who attacks a man, though the lunatic is not 
punishable for his act (s. 98). It is lawful to assault a man 
who is found carrying away one’s goods, though the num 
is a bailiff who is bound to do the act, if his character is- 
Rot known (s. 99, Explanation 2). It is lawful to shoot tv 
luan who is found opening your plate-chest at night, though, 
he happens to be your butler, wboin you mistake lor a 
burglar (s. 79). It is even lawful to run the risk of injuring 
un innocent person, where that risk is inseparable from the 
proper exercise of the right of resisting a criminal act 
(«. 100). The extent of the harm which it is lawful to 


] 1 Hale, P.C. 158, 45U; v. Campion, 5 Q.B.D. 341.^ 

“ Broad/oofs case, Foster, C‘rim» L. 15^; case, i East, P.C. 81b.. 

" 1 Hale, P.C. 457; Foster, Grim. L. 312; BtorJckt/s case, 1 East, P.C. 
310; II. V. Steveuitoii, 19 8t. Tri. 16; Ilousin v. Barrow^ G T.U. 122; 
V. Wimdck, 8 T.R. 451. 

^ T. Gobur^Bian Bhayan, 4 B.L.B, Appx. 101 ; S.C. Sutli. 13 Cr, 
16; Bey. v. AMid Jiakimy 3 All. 253. 
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inflict in self-defence is limited: first, by the rule that it is 
unlawful to kill an assailant, unless the crime he is attempt¬ 
ing is one of special gravity (ss. 100, 103); and, secondly, 
by the general principle that the injury inflicted upon the 
assailant must never be greater than is necessary for the 
protection of the person assailed (s. 99, cl. 4). 

§ 216. The cases in which injury to the person may be 
resisted to the extent of killing the offender are laid down 
in s. 100, cl. 1—6. It w'ill be observed that all of these 
are cases in which the person attacked would willingly risk 
his own life to prevent the commission of the offence.^ 
■Clauses 5 and 6 refer to violations of liberty. Of these, 
assaults witli the intention of kidnapping or abducting 
are attempts to deprive a person of liberty with a view to 
the commission of ulterior crimes, which themselves are 
generally, or probably, such as may be resisted to the last 
extreme. Clause 6 suggests a case of confinement which is 
not likely frequently to occur. All arrests made under 
colour of law assume that the case will immediately be 
brought before a public authority, who will decide upon 
their legality. Where the arrest is made by a public 
servant acting without authority, whether the arrest is by 
civil or criminal process, it is held in England that resist¬ 
ance, even if accompanied with considerable violence, cannot 
be punished criminally as an assault.® It is, however, 
assumed by the Code that the public authority, before whom 
the perfson unlawfully confined may expect to appear, is one 
whose duty it would be to let him go free if the arrest was 
unlawful. Where an English criminal who had escaped to 
Hamburgh was there unlawfully arrested by a police, officer, 
and put on board an English steamer, and he, while on his 
way back to England, murdered the constable who had 
arrested him, it seems to have been admitted by the Court 
that, if the killing had been solely to sectire his liberty, it 
would liave been lawful. In that case the illegality of his 
arrest would not have secured his release when he came 
again within English jurisdiction.® In Broaclfoot's case '■ a 


' See, as to eases in which killing wn.s held justifiable in consequence 
of personal violence tlireatening life or grievous hurt, Ee(/. v. Moizu- 
din, 11 Suth. Cr. 41; Itcg. v. Ranilall, 22 Sutli. Cr. 51. 

- yfoy. V. Uimer, 5 East, 304; GalHard v. Laxton, 2 B. & S. 36.3; 31 
L..T. Jf'.C. 123; Codd v. Cahe. 1 Ex. D. 3.52; lieff. v. Handers, L.B., 1 
-C.O. 75. 

Ihg. V. Salller, D. & B .529; 27 L.J. 51.0. -50. 

^ Foster, Grim. L, 154. 
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jress-gang, who were actinjc absolutely without warrant, 
went on board a merchant ship to press sailors for the naval 
service; one of the crew fired a blunderbuss at and killed 
one of the press-gang. It is quite certain that if lie had 
once been taken on board a King’s ship he would never 
have been released on account of any error in the mode of 
his arrest. The killing was held not to be murder, as the 
nrrest was illegal. It was, however, held to be manslaughter. 
The report does not say why, but apparently, upon the facts 
of the case, the shooting was a degree of violence beyond 
what was necessary for the protection of tiie merchant 
seaman from being pressed. 


§ 217. AA^here the violation of person or liberty is not of 
^he aggravated nature of the offences mentioned in s. 100, 
it may still be resisted by any necessary degree of violence 
short of killing (s. 101). For instance, it is illegal to 
confine a man who is found ploughing up his neighbour’s 
land by day, in order to keep him till he can be handed 
^ver to the police.^ But he would not be justified in killing 
bis captor to effect his escape. And even where the violence 
iised in self-defence falls short of death, it will not be 
justified if a lesser degree of violence would secure the end 
aimed at, or, according to English law, if the injury inflicted 
as out of proportion to that which would otherwise be 
sufiered. ‘‘A man cannot justify a maiming for every 
assault; as, if A strike B, B cannot justify the drawing his 
sword and cutting off his hand ; but it must be such an 
assault ^ whereby in all probability his life may be in 
danger.” 2 Where the prisoner got into an altercation at 
night with a man and a couple of women, and the man 
^ruck him a blow, and he struck the other w ith a knife, 
■Crowder, J., said: “Unless the prisoner apprehended 
robbery or danger to life, or serious bodily iujury (not 
simply being knocked down), he would not be justified in 
Using a knife in self-defence.^ So the English Commis¬ 
sioners, in their Report of 1879, say at p. 11, “ We take one 
great^ principle of the common law' to be, that though it 
sanctions the defence of a man’s person, liberty, and property 
against illegal violence, and permits the use of force to 
prevent crimes, to preserve the public peace, and to bring 


^ t^urufoddin v. Kasinath, 13 Sntli, Cr. 64. 

^ Cook v. Bcrdey 1 X.d. Raym. 176; per Holt, C J 
11 Mod. 43. 

" V, ILwletL 1 F. A F 91. 
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offenders to justice, yet this is all subject to the restriction 
that the force used is necessary; that is, that the mischief 
sought to be prevented could not be prevented by less 
violent means; and that the mischief done by, or which 
might reasonably be anticipated from the force used, is not 
disproportioned to the injury or mischief which it is intended 
to prevent.” Again, at p. 45, they quote a passage from the 
first report of the Commissioners who drafted the Penal 
Code (Appendix M., p. 147), in which, while admitting that 
it would be illegal for a man to kill another to prevent that 
other from pulling his nose, they assume that it would be 
lawful to inflict upon him any harm short of death; ‘"to« 
give the assailant a cut with a knife across the fingers, 
which may render his right hand useless to him for life, or 
to hurl him downstairs with such force as to break his leg; ” 
and speak of a man so threatened as merely exercising a 
right by fracturing the skull and knocking out the eye of 
an assailant.” Upon this tlie Commissioners say, If we 
thought that the common law was such as is here supposed,. 
we should without hesitation suggest that it should be 
altered. But we think that such is not, and never was, the 
law of England. The la\v discourages people from taking 
the law into their own hands. Still, the law does permit 
men to defend themi^elves. And when violence is used for 
the purpose of repelling a wrong, the degree of violence 
must not be disproportioned to tlie wrong to be prevented,, 
or it is not justified.” This latter limitation is not expressly 
stated in s, 99, cl. 4, but it is probable that the language of 
that clause would be held to forbid any flagrant excess in 
resisting minor wrongs. 

§ 218. Offences against property are again divided into^ 
two classes, of whicli one may be resisted to the extent of 
cauaing death, while in the second, killing can never be 
justified. The first class is described in s. 103. Violence- 
is the characteristic of all the offences enumerated in this- 
section. It is the essence of robbery (s. 390), and is the 
aggravating circumstance which, under cl. 4, enlarges the 
right of defence, when added to offences whicli could not 
otherwise be resisted to the extent of death. Housebreaking 
by night is always considered an offence of special enormity,, 
as being an invasion of a man’s home at a time when he is 
specially defenceless. Mischief by fire is not only peculiarly 
dangerous, but requires to be stopped at once by the most-v 
summaiy and effective means. All this is in affirmance 
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of the old common law of England.^ On the other hand, the 
rights given by this section must be taken with the limi¬ 
tation in s. 99, cl. 4. Every one of the offences stated in 
s. 103 may in reality be a very trivial affair, which may be 
warded off with violence falling far short of extreme results.^ 
The greatest indulgence is always shown to the acts of a 
person who suddenly discovers a housebreaker in his house 
at night. The heinous character of the offence, the un¬ 
certainty whether the uian is armed, and likely to attempt 
violence, the want of time for reflection, would in the great 
majority of cases be an ample justification to any inmate of 
the house who at once made fatal use of a deadly weapon. 
But if the size or youth of the offender, his eflorts to escape 
observation when aj>proached, or his entreaties for mercy, 
showed that no real danger was to be apprehended from 
him, I imagine that no measures of extreme violence could 
be justified. In one case in India, a man being disturbed 
by sounds of breaking in at night, rushed out of his house, 
and finding a man who had partially effected an entrance, 
cut off his head with a pole-axe.^ This was held to be an 
excessive exercise of the right of self-defence. And so in i\. 
case where a person, caught in the act of housebreaking by 
night, was strangled by the inmates, after he was fully in 
their power andihelpless.^ On the other hand, where persons, 
who were on guard in a cutchery, were attacked in the day¬ 
time by a gang of persons armed with deadly weapons, who 
were trying to force their way in, it was held that those 
inside w'ere justified in firing upon them, as^there was a 
reasonable apprehension that they would suffer death or 
grievous hurt if an entrance was effected.'" 

§ 219. The cases, of injury to property which only admit 
of violence short of death, are stated in s. 104. It is obvious 
that a resort to the extreme limits of violence sanctioned 
by this section, will only be allowable in very rare cases. 
No one would be justified in inflicting any very serious 
injury on a person whom he detected in picking his pocl*.et, 
or 8tealin<r plaintains out of bis garden, unless tbo offender 
entered into a personal contest wbicb brought the case 
within the rules of defence to the person, oy unless he 
persisted in his offence so as to render greater violence 


' 1 Halo, P.C. 485, 498. 
“ 2 Wym. Cr. 10. 


liCg* V. 22 Suth. Oi*. 51. 


•■J 1 Hale, P.C. 488; 1 East, P.C. 273. 
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necessary.^ In an old English case a boy came into a park 
to steal wood, and hid himself in a tree when he saw the 
wood-ranger coming. The latter struck him, and then 
bound him to his horse’s tail. The horse took fright and 
ran away, and the boy suifered injuries from which he died. 
This was held to be murder.^ And so a man who is set to 
watch his master’s yard, is not justified in shooting one who 
enters it at night, and who goes to the place where fowls 
are kept, even though he has good reason to suppose the 
man is about to steal the fowls.^ 


§L 


§ 220. It will be observed that all the cases in which 
self-defence is authorized under ss. 103 and 104, are cases 
where the injury to property involves a crime. Nothing is 
said as to injuries which are merely trespasses punishable 
by civil action, still less where the trespasser is asserting a 
right, honestly though erroneously believed. In tlie majority 
of such cases the injuied party would obtain sufficient 
redress by an appeal to law. If so, of course the right of 
private defence is excluded by s. 99, cl. 3. It must not, 
however, be supposed that in cases not covered by this 
provision, the owner of the property is forbidden to protect 
himself. If a man, pretending a title to the goods or the 
house of another, attempts to take aw^ay his goods or to 
enter into possession of his house, the owner may ultimately 
beat him sufficiently to make him desist, but he may not do 
so at once. He must go through the various steps of 
requesting him to go away, and of gently laying his hands 
upon him to enforce his request. If, then, tho trespasser 
turns upon him and assaults him, the owner may protect 
himself against the assault, in a manner proportioned to its 
severity; and if the trespasser has actually entered into 
his house, and the owner cannot otherwise retain possession, 
he may justify even a killing in self-defence. For the 
owner need not fly from his own house to avoid killing one 
from whose violence he cannot otherwise escape, for that 
would be to give up the possession of his house to his 
adversary by flight.^ The English Commissioners say upon 
this point“But the defence of possession either of goods 
or lands against a mere trespass, not a crime, does not, 


^ Beg, v. Guru Cliaran^ 6 B. L. B., App. 9; S.C. 14 Suth. Cr. G9. 
2 Holloway'& case, 1 East, P.C. 287. 

^ Bexi, V. fScully, 1 C. & P. 319. 

^ 1 Hale, P.C. 485, 48G; 1 East, P.C. 272, 287. 

5 Report, 1878, p. 45. 
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strictly s])eaking, justify even a breach of the peace. The 
party in lawful possession may justify by gently laying his 
hands on the trespasser, and requesting him to depart. If 
the trespasser resists, and in so doing assaults the party in 
possession, that party may repel the assault, and for that 
purpose may use any force which he would be justified in 
using in defence of his person. As is accurately said in 
1 Holies Abridgment Trespass, G. 8, "a justification of a 
battery in defence of possession, though it arose in defence 
of the possession, yet in the end it is the defence of 
■the person.’” So Lawrence, J., said, “The defendant 
•ought not in the first instance to begin with striking the 
plaintiff. But the law allows him, either in defence of 
his person or his possession, to lay his hand on the plaintiff, 
and then he may say, if any further mischief ensued, it 
^as in consequence of the plaintiff’s own act, so that the 
battery follows from the resistance.”^ Accordingly, mere 
resistance by a party lawfully in possession of land to 
an attempt made by others to expel him by force is 
lawful .2 And where persons who were in peacefurpossession 
of land were attacked by a party armed with sticks, who 
came to cut up the crops, and, there being no time to get 
the aid of the police, the persons in possession armed them¬ 
selves with sticks, and a riot ensued, and one of the aggressors 
•received a blow, from the effects of which he died; the 
prisoners were acquitted, it being held that the violence 
they had used did not exceed their right of private defence 
ol i)i'operty.^ On the other hand, where there was a bond 
Jide dispute about land between A and B, and B, with 
some of his people, began ploughing A’s land by day; A, 
^rith a party armed with spears, came into the field, and, 
filter a few words of remonstrance on either side, killed two 
® s party, and wounded a third. These acts were held 
^ot justifiable under either ss. 100 or 104, as the act of 
ploughing under the particular circumstances did no harm, 
and could have been redressed by an appeal to the autho- 
^’ities ; no effort had been made in a lawful way to induce 
Ibe trespassers to retire, and no violence had been offered 



br 25; Bsg, v. Itak'oomart 3 Cal. 573, p, ;j84. 

^ ditifj, V. R.L.IC, App, 0; 8.0. 14 Sutli. Cr.;2i). 
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or threatened by them, to justify any sucli violence as was 
used.^ 


§ 221. It will be observed that the act which is forbidden 
in ss. 101 and 104 is ‘^the voluntary causing of death.’’^ 
By s. 39, a person is said to cause death voluntarily, when 
he meant to cause it, or when he used means whicl to his 
knowledge are likely to cause it. A person who uses a 
deadly w’eapon, as a gun or a spear, will be held to have 
voluntarily caused death, if it follows from his act.^ On 
tl)e other hand, if a man, in defence of his person or 
property, knocks another down with his fist, or strikes 
him with an ordinary stick, and death ensues from some 
cause which could not have been anticipated, he has com¬ 
mitted no offence.^ The voluntary causing of death in self- 
defence, where the circumstances only justify the infliction 
of hurt falling short of death, is not murder, but culpable 
homicide, if the act is done in good faith—that is, for the 
purpose of self-protection, and in the belief that no other 
means will effect the purpose. For instance, if a man shoots 
another to prevent being horsewhipped.^ But the killing 
of a person wlio is found committing a crime that w^ould 
justify killing him in self-defence, will be murder if it is 
done vindictively and for revenge ; as, for instance, where 
a person, finding a man in the act of committing house¬ 
breaking by night, called for a weapon for the express pur¬ 
pose of killing him, and did kill him; and it appeared that 
the housebreaker was at the time trying to escape, but pro¬ 
bably would have been unable to escape, the High Court of 
Bengal ruled that the act was murder.^ 


§ 222. Where a person who is charged with injuring 
another pleads that he did it in self-defence, he must prove 
that a crime was actually attempted which would justify 
him in causing the particular hurt complained of, or that 
the facts were such as would justify a rational man in sup¬ 
posing that such an attempt was being made. Where a 
bailiff rushed into a gentleman’s bedroom early in the 
morning, without announcing his character or purpose, the 
gentleman was held justified in inflicting the same, but no 
greater hurt, than would have been lawful if the man had 


^ Ileg. Y. (lOur Qliandy 18 >Suth. Cr. 29. And see too, Ganoitri Lai 
Das V. The Quten^ IG Cal. 20G. p. 213. 

2 Deg. V. Gout Ghavd^ 18 Suth. Cr. 29. 

3 Bey, V. Knock, 14- Cox, 1; Beg. v. Mokce, 12 Sutli. Cr. 15. 

^ Section 300, Excep. 2. ^ Bey. v. Durinan, 1 Wym, Cr. 68. 
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been a mere wrongdoer.^ In an old case, a gentleman was 
in possession of a room in a tavern, and sevm’al persons 
insisted on having it and turning him out, which he le use 
to submit to. Thereupon they drew their swords 
and his companions, and lie then drew his sword and killed 
one of them; this was held to be justifiable homicide, no 
that he would have been authorized to act in that way m 
maintaining his possession of the room, w’hich might aii j 
be questioned, but because he might reasonably a\e 
thought that his life was in danger.'-^ It is obvious, oo, 
that a person who is living in a lonely house, or among a 
lawless population, or who is travelling by night on an 
unprotected road, is justified in acting upon appearances ot 
danger which would be insufficient if he was dwelling in 
all the security of a civilized town. 

§ 223. The right of defence begins when a 
apprehension of danger commences (ss. 102 and I^^) > ^ 

is, when there is a reasonable apprehension of such danger 
as would justify the particular species of defence employe . 
A man who is attacked by another who wears a swor is 
not justified in killing him on the chance that he may use 
the \veapon, but if he sees him about to draw it, it is no 
necessary to wait till he does draw it.^ So, a luan who lears 
a burglar busy opening the lock of the house door, 5® 

at him before he gets in. But he would not be justified in 
firing at a man he saw prowling about his compound at 
night, unless he had reasonable grounds to suppose t la 
the party \Yas about to force his way into the house. 

The right of defence ends with the necessity ^ • 
Where the injury is to the person, the right ceases wit o 
apprehension of danger (s. 102); that is, 
with the apprehension of such danger as Nvould y 
particular form of violence employed in self-defence. icr 
a man is attacked bv another with a sword, he is, as we 
have seen, iustified in killing him. But if the swoi is 
broken, or the assailant is disarmed, so that all appie eusio 
of serious harm is over, the party attacked would be 


1 vT.Uo v (\ 470 ; 1 l^ist, r.C. 273. 
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step by step, according to the attack, before there is reason 
to believe the attack is over. He is entitled to secure his 
victory, as long as the contest is continued. He is not 
obliged to retreat, but may pursue his adversary till he finds 
himself out of danger p and if, in a conflict between them,, 
he happens to kill, such killing is justifiable.^ And, of 
course, where the assault has once assumed a dangerous 
form, every allowance should be made for one, who, with 
the instinct of self-preservation strong upon him, pursues- 
his defence a little further than to a perfectly cool bystander 
would seem absolutely necessary. The question in such 
cases will be, not whether there was an actually continuing 
danger, but w^hether there was a reasonable apprehension 
of such danger. 

§ 224. The right of defence against injuries to property 
is governed by the same principle, viz. the continuance of 
an injury which may be prevented (s. 105). Therefore, 
resistance, within the justifiable limits, may be continued so 
long as the wrongful act is going on. But when the robber, 
for instance, has made his escape, the principle of self- 
defence would not extend to killing him if met with on a 
subsequent day. If, however, the property were found in 
his possession, the right of defence would revive lor the 
purpose of its recovery. It by no means follows, however, 
that the right would revive to the same extent as it formerly 
existed at the commission of the original oflence. Only 
such violence is lawful as \vould be justifiable against a per-, 
son who has stolen property without intimidation ; and it he 
resists by means which create no apprehension of death or 
grievous hurt, he cannot be killed, by virtue of anything 
contained in these sections. This is the ground of the dis¬ 
tinction drawn in Explanations 2 and 3 between thett and 
robbery. In the former case, the right of defence appears 
to last longer than it doe.s in the latter. What is meant is, 
that the right of defence against robbery, as suchy only lasts 
as long as the robbery. While the fear of death, hurt, or 
wrongful restraint, w^hich causes theft to grow into robbery 
(s. 309), continues, the offender may be killed. But when 
he takes to his heels with the booty the robbery is oveiv 
and the right of defence is reduced to what would have been 
admissible against a pick-pocket. A similar remark applies 
to Explanation 5. The riglit of defence against house¬ 
breaking as such, only lasts so long as the house-trespass. 

^ Foster, Criiu. L. 273. 
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continues—that is (s. 442), so long as the criminal is within 
the building. It would appear that if he died of a sue 
fired at him after he had effected his escape from the house, 
this would be an unlawful killing, though if he did not die, 
but was maimed for life, it would be all right (s. 104). 

The same principle applies where the property is land. 
Where an unlawful entry is made upon land, mere 
trespass as such (see ante, § 220) cannot be resisted with 
violence unless it is accompanied by some act which makes 
it punishable as mischief or criminal trespass.^ And wheie 
the mischief has been completed, and there is no reason to 
apprehend a renewali of it, an attack upon the aggressors 
cannot be justitied on the ground of self-defence.^ 

§ 225. Every person, by s.97, is entitled to do, in defence 
of the person or property of another, any act which uie 
person primarily concerned would be authorized to do lor 
himself. The earlier English writers seem to have been 
inclined to limit this right to the case of persons who were 
in a sort of community of interest, as husband and wite, 
parent and child, master and servant, lodger and landlord, 
companion or neighbour. Lord Hale rests this right upon 
the general principle that “ every man is bound to use all 
possible lawful means to prevent felony, as well as to take 
the felon; and if he doth not, he is liable to fine and irn- 
prisonment; ” but he seems doubtful how far the rule would 
apply in favour of a mere bystander.^ It is now, howevei, 
settled that on a fitting necessity every one inay interf^e. 

A son was held excusable where ho killed his own father, 
whom he honestly and reasonably believed was trying to 
kill the son’s mother.® So, where a private person had 
broken into the house of another, and imprisoned him to 
prevent him killing his wife, Chambre, J., said, 
lawful for a private person to do anything to prevent le 
perpetration of a felony.® It is obvious, however, ttiat 
considerable caution would be required, where a stranger 
interfered in a matter the merits of which were not clearlv 
beyond dispute. If he found two persons, A and B, engage 
in a deadly struggle, the fact being that A would have been 


* J^erj, V. Gour Cluind, 18 Suth. Cr. 29; ayiic, § 219. 
^ Jiecf. V. JcolaU, 7 Suth. Cr. Bl. 

1 East, P.C. 289, 292; Foster, Cnm. L. 274. 

Ihq. 15 Cox, 540. 

® llandcock v. B^dxxr, 2 B. & P. 260. 
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iustidecl in killing B, while B was not justified in harming 
A, and if the stranger took the part of B, and killed or 
otherwise injured A, he certainly would not be justified by 
s. 97, as A was not committing any offence. He would have 
to fallback upon s. 79, and to urge that he was rnistaken in 
the facts. It is quite clear that he would be justified in 
interfering to part the two, and would then be justified in 
liis own defence in using any violence against either that 
was necessary for his own protection. But it is by no means 
clear that a man can rely on-a mistake ot facts, when he 
suddenly chooses one of two alternatives ■without any 
apparent reason for preferring one to the other.^ 

§ 226. A question that has been much discussed, and 
seems hardly settled, is, how far strangers are justified in 
interposing on behalf of one wdio is being arrested, or other¬ 
wise interfered with, by persons professing to act under legal 
authority, but who are not warranted in their action. In 
Hugget's case,^ a man had been impressed, and was going 
quietly along with his captors. The defendant and others 
followed them, and asked to see their warrant, and, on being 
shown it, said it was no Avarnmt, which appears to have been 
the fact. They then drew their swords to effect a rescue, 
and a souffie ensued, in which one of the press-gang was 
killed. In Tooleys case,® a woman was being led away to 
prison as an improper character, without any proper w^arrant. 
She also w'as making no resistance. Tlie defendant and 
others interfered in the same way. After she was lodged in 
prison, the same persons made a fresh attempt to rescue, 
with the same fatal result to one of the constables.^ In each 
case the judges were of opinion that the mere resistance to 
the officers was warranted by the illegality of their acts. 
They considered the killing to be manslaughter, apparently 
because the violence used wan unnecessary; but only man¬ 
slaughter, because the spectacle ot an illegal arrest w'as 
provocation to all other men, not only the friends of the 
person who was arrested, but strangers.*^ lu Eeg. v. Osmer^ 


1 See 1 East, P.C, 290—292. 

“ 59; also at p. 136. 

2 Ld. Raymond, 1296. i -n n 

^ Sec tln'se cases discus-sed, Foster. Criui. L. 312—317 ; 1 Hawk.P.C. 

! 03 ; 3 Steph. Crim. L. 71, where the latter author agrees with Foster in 
disapproving of Lord IlolFs ‘ioctrino as to general provocation, except 
■w’hcre the wrongful arrest causes a brciich of tlie j>eac 0 ; Steph. Dig., 
art. 22 k. 

- 5 East, 304. 
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a man was bein" arrested under a good warrant by a 
constable wlio bad no authority to execute it. The defen¬ 
dant and others assaulted and imprisoned the constable, and 
jvvere convicted of an assault. The conviction was held bad. 
J^ord Lllenborougli, C.J., said: “If a man without authority 
attempt to arrest another illegally, it is a breach of the 
peace, and any other person may lawfully interfere to 
prevent it, doing no more than is necessary for that purpose.” 
In the cases of Ilugget and Tooley, there had been no 
oreach ot the peace, as the persons arrested had submitted 
<]uietly, while in Tooley’s case the arrest was completed. 
Ihese cases were all relied on in the case of Beg. v. Alleti, 
the whde fact.s of which will be found in Stephen’s “Digest 
<> the Ciirainal Law,” pp. 366—374. There two men had 
oeen arrested on suspicion of felony, and were afterwards 
i-emanded from time to time on a warrant, which charo-ed 
tHem ^nerally with felony, but did not specify any parti- 
Uai offence. While the accused were being driven back 
0 prison in the police van, a rescue was attempted by the 
prisoners in the course of which one of the constables was 
Mlled. Ihe prisoners were indicted for murder, and tried 
M if con’inission, consisting of Blackburn and 

e or, 4J., before whom they were convicted and .sentenced 
to death. The only defence was that the illegality of the 
t nest red need tbe ease to manslaughter. The prisoner’s 
ourisel ^plied to the judges to submit the case to the 
ouit of Criminal A[)peal. They refused, and their reasons 
vere stated by Blackburn, J., in a letter hicli contained 
le ollovving passage (p. 373): “Tlie cases which you have 
f aie authorities that, where thu affray is sudden and 
0 premeditated, where, as Lord Holt says in B. v. Tooley} 
without any precedent malice or desire of doing 
be^ ' ^ Jr ^ arrest was not wan anted may 

tliP^ ^dticiont provocation. But in every one of these cases 
cas sudden and unpremeditated. In the ))resent 

aiirf * I warrants adopted may bo open to objection, 
or ^ Oil application to the court for a writ 

cuvf H entitled the prisoners to be discharged from 

Hale i)' entirely agree ^^ith the opinion of Lord 

defective in form, the gaoler or officer is 
xiuonti warrant in this general form, and, conse- 

1 ^^Ay, IS protected by it. This is a point which, had the 


1 o Ijayin, 1300. 





affray been sudden and unpremeditated, we probably should 
have* thought it right to reserve. In the present case, how¬ 
ever, it was clearly proved that there was, on the part oi 
tlie convicts, a deliberate, prearranged conspiracy to attack 
the police with firearms, and shoot them, if necessary, tor 
the purpose of rescuing the two jnisoners in their custody,, 
and that they were all well aware that the police 
actin'^ in obedience to the commands of a justice of the 
peace! "ho had full power to commit the prisoners to gaol 
if he made a proper warrant for the purpose. It was turther 
manifest that they attempted the rescue in perfect ignorance 
of any defect in the warrant,^ and that they knew well tliat 
if there was any defect in the warrant, or illegality ni t le 
custody, that the courts of law were open to an application 
for their release from custody. We think it would be 
monstrous to suppose that under such circumstances, even, 
if the justice did make an informal warrant, it could justity 
the slaughter of an officer in charge of the prisoners, or 
reduce such slaughter to the crime of manslaughtei. o- 
cast any doubt upon this subject would, we think, be pro¬ 
ductive of the most serious mischief, by discouraging the 
police in the discharge of their duties, and by encouraging 
the lawless in a disregard of the authority of the law. it 
will be remarked that Alhn's case differed from those ot 
Euqget and Todley and Reg. v. Osmer in this respect, that 
in it the constable was acting under a warrant which he was- 
bound to obey; whereas, in the earlier cases, the const^le 
bad no legal authority whatever. But even if that ditler- 
ence had not existed, the remark that the prisoners well 
knew that the courts of law would set right any injury 
resulting from the illegality of the custody, would, under 
p. 99, cl. 3, be a complete answer to the plea ot private 


defence. 

§ 227. In all the previous observations, it has been, 
assumed that the act which was resisted was in itselt an 
offence. Section 97 has no application to any other case. 
There can, of course, be no resistance by way ot selt-deteuce 
to an act done by lawful authority, as the flogging o a 
convict under judicial sentence. Nor can there be any 
right of defence against an act which is itselt an act ot lawful 
seif-defcnce. A gontlcmaii, after vainly challonging another 
to fight, threw a decanter at him, which hit him on the 


Soc as to this point Bexj. v. Dwlson, 2 Den. O.G. 35; 20 L.J. 11.0. 
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liead, and at once drew his sword. The other retaliated 
with another decanter, which broke the assailant’s head. 
The latter at once killed him with his sword. This was- 
held to be murder, and neither to be justified nor extenuated 
by the blow whicli he had provoked and received.^ So, if a 
robber or housebreaker by night is attacked in self-defence, 
and kills the person who attacks him, lie cannot plead that 
he would otherwise have lost his own life, for this is one 
of the perils which the law attaches to his criminal act.^ 
Where, however, the right of self-defence was being carried 
to an inexcusable excess, or was being enforced after the 
criminal attempt had been abandoned, there would, in 
theory at all events, be a right to resistance. I know of 
no such case having arisen; and in practice it would be 
difficult to make out. Where a fight takes place between 
two persons, whether by pre-arrangement or on sudden 
anger, each is acting unlawfully. In such a case the old 
books enter into the most minute discussion as to the cir¬ 
cumstances under which either of the contending parties 
may rely on the right of self-defence.® The Draft Code of 
1879 summarizes the views of the Commissioners in s. 56 
as follows:— 

‘‘Every one who has without justification assaulted an¬ 
other, or has provoked an assault from that other, may, 
nevertheless, justify force subsequent to such assault, if Im 
uses such force under reasonable apprehension of death or 
grievous bodily harm from the violence of the party first 
assaulted or provoked, and in the belief on reasonable 
grounds that it is necessary for his own preservation from 
death or grievous bodily harm: Provided that he did not 
commence the assault with intent to kill or do grievous 
bodily harm, and did not endeavour, at any time before the 
necessity for preserving himself arose, to kill or Jo grievous 
tidily harm : Provided, also, that before such necessity 
arose, he declined further conflict, and quitted or retreated 
from it as far as practicable. 

^ “ Provocation within the meaning of this section may be 
given by blows, words, or gestures.” 

dbe principles contained in this section appear to be 


1 e.c. 279. 
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capable of application to cases sucb as I have suggested 

above. ^ _ 

Where an act of self-defence is being done under a mis¬ 
conception of facts, it may be lawfully resisted by the person 
whose action is misconceived, although the person who 
does the act is himself committing no offence ( 3 . 98). 



CHAPTER IV. 

COMPLICITY WITH CRIME. 

I. Joint Acts, §§ 229—232. 

II. Abetment, §§ 233—^242. 

III. Concealment of Offences, §§ 243—^240. 

IV. Harbouring an Offender, §§ 247—251. 

V. Screening an Offender, §§ 252—258. ^ 

VI. Corrupt Restitution of property, § 259. 

§ 228. In this chapter I propose to examine various sec¬ 
tions of the Code in which the accused, though he has not 
with his own hand committed the substantive oCfence, has 
become in a subordinate or secondary manner mixed up 
with it. Such modes of crime are treated in English law 
books under the head of principals in the first or second 
degree, and accessaries before or after the fact. In the 
Code they are dealt with according to the particular manner 
in which the defendant becomes associated with, the crime. 

There are four ways in which a person may become 
criminally responsible in respect of any offence: First, he 
may personal^ commit it. Second^ he may share in the 
commission, though he does no personal act. Thirdy he 
may set some other agency to work with a view to the com¬ 
mission of the offence. Fourth, he may help the offender 
after the act, with a view to screen him from justice. 

§ 229. Joint Acts. No difficulty, of course, am 

arise under this head, where a single act is done by a single 
person. Where an offence is committed by means of several 
acts, whoever docs any of these acts in lurtherance of the 
common design, is gnilty of the whole offence (s. 37). If 
one person steals goods in a liouse, and hands them to an 
accomplice outside, who carries them away, both are guilty 
of the theft.^ If, however, the person outside knew nothing. 

1 jicg, V. FerkifiSy 2 Den. O.C. 459. 
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of the intention to steal till the goods were handed to him, he 
could not be charged with the theft; his offence would be 
that of receiving stolen property.’^ On the other hand, two 
persons engaged in the same criminal act may be guilty 
thereby of different offences (s. 38). For instance, to take 
the last illustration; if the person who first removed the 
goods was the servant of the owner, he would commit an 
■offence under s. 381, while the accomplice would only be 
punishable under s. 379. If, however, the aceoinplice knew 
that his associate was a servant, and urged him to steal 
his master^s property’', he would apparently, under s. 109, 
be liable to the aggravated penalty of s. 381. 

§ 230. Second . — Where several persons unite with a 
•common purpose to effect any criminal object, all who 
assist in the accomplishment of that object are equally 
< 3 ^uilty, though some may be at a distance from the spot 
where the crime is committed, and ignorant of what is 
.actually being done (s. 34). “Several persons set out 
together, or in small parties, upon one commen design, be 
it murder or other felony, or for any other purpose unlawful 
in itself, and each taketh the part assigned to him : some 
to commit the act, others to watch at proper distances and 
stations to prevent a surprise, or to favour, if need be, the 
•escape of those who are more immediately engaged. They 
n.re all, provided the fact be committed, in the eye of the 
law present at it; for it was made a common cause with 
them, each man operated in his station at one aud the same 
instant toward the same common end, and the part each 
man took tended to give countenance, encouragement, and 
protection to the whole gang, and to ensure the success of 
their common enterprise.” ^ 


§ 231. On the other hand, if several unite for the purpose 
■of committing a particular offence, such as housebreaking, 
and in the committal of it one ot the inmates of the house 
is killed, it does not necessarily follow that those who were 
watching outside would be guilty of murder. It would be 
a question of fact wliether it was the common purpose of all, 
not only to break into and rob the house, but to effect their 
object by violence if resisted. If those who entered the 
house had arms, and were known by the others to have 


’ Jhg. V. mUon, Bell, C.C. 20. ^ , 

' Foster, Grim. L. 350; Ganesh Hiwj v. Bam Eaja, o B,L.u.,P.C. 44; 
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siicli an inference would be legitimate.^ The inference 
would, of course, be still stronger against those who were 
actually present when the violence was committed, though 
tliemselves unarmed. Where a number of persons combined 
to take a man by force to the tannah on a charge of theft, 
and some of them beat him on the way. Peacock, O.J., 
pointed out that while, on the one hand, it did not neces¬ 
sarily follow that the beating was part of the common 
design, so as to render those liable who were present, but 
did not join in the beating ; so on the other hand, the fact 
that they were present and did nothing to dissuade the 
others from their violent conduct, might very properly lead 
to an inference that they were all assenting parties, and 
acting in concert, and that the beating was in furtherance 
of a common design.^ Three soldiers went together to rob 
an orchard, two got upon a pear-tree, and one stood at the 
gate with a drawn sword. The owner’s son coming by 
collared the man at the gate, and asked him what business 
he had there, upon which the soldier stabbed him. It was 
•ruled by Holt, C.J., to bo murder in him, but that the men 
•on the tree were innocent. They came to commit a small 
inconsiderable trespass, and the man was killed upon a 
sudden affray without their knowledge. “ It would,” said 
he, have been otherwise if they had all come thither with 
a general resolution against all opposers.” ^ Here, it will 
he observed, the sword carried by the soldier was part of 
his everyday wear, and it does not appear that his companions 
knew he had drawn it. KStill less can there bo anjr joint 
liability where the act done by one is wholly foreign to 
the common purpose of all. Some soldiers who were em¬ 
ployed in helping to apprehend a person, unlawfully broke 
•open a house in which he was supposed to be, and some of 
them then stole some articles that were there. This was 
held ouly to be the offence of tlie ar^tual thieves.^ Nor, 
'finally, can a mere bystander bo liable for a crime com¬ 
mitted in bis presence, though he neither attempts to pre¬ 
vent it, nor gives iniorraation against the offenders.^ 

^ JDacres^ case, 1 Hale, P.C. 439, 443. 

“ V. ijvra Chand B.L.R.j Sup. Vol. 443; S.G. 5 Sutli. 
Cr. 45. 

^ ^ Foster, Grim. L. 353; see Ikq. t. Sdxd B.L.K.347; 8.0.20 
Or. 5. 

' Anon. 1 Leach, 7, n. 

■’ 1 Hale, P.C. 439 ; lieq. v. Man'inMl, 14 Bom., p. 125 ; Man Chandra 
21 Cal. 202. 
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§ 232. Sometimes an act whicli is in itself lawful becomes 
unlawful, or vice versa, if done with a particular intention or 
knowledge. The killing of a housebreaker found com¬ 
mitting theft by night in a dwelling-house is lawful, but 
might be murder if he was killed out of mere revenge {ante, 
§ 218). Carrying away the goods of another without leave 
IB primd facie theft, but may be only a civil trespass if they 
are honestly believed to belong to the taker. Now, if 
several persons join in either act, those w^ho are honestly 
exercising their right of self-defence against the house¬ 
breaker will be innocent, those who are assaulting him from 
mere malice will be guilty.* Those w^ho carry away the 
goods under a claim of right will be innocent, those who 
know that there is no such right will be guilty. Each of 
the guilty parties will be guilty of the whole crime, though 
the deadly blow, or the actual removal of the property, was 
only the act of one (s. 35). 

§ 233. Abetment. — Third , — A person who does not actually 
commit a crime may help to bring it about, and thereby be 
guilty of the offence of abetment, or, in the language of 
English law, be an accessary before the fact. He may do 
so in one or other of three ways: (1) By instigating it * 
(2) by engaging in a conspiracy to do it; (3) by aiding in 
the doing of it (s. 107). 

1. A person instigates a crime who incites or suggests to- 
another to do it, or w'ho impresses upon his mind certain 
statements, whether true or false, with the intention of 
inducing him to commit a crime (s. 107, Explanation 1). A 
person who harps upon the real injuries which A lias suffered 
from B, for the purpose of exciting A to revenge them ; or 
a person who, knowing that B is about to have a private 
meeting with A’s wife for some perfectly innocent object,, 
suggests to A that there will be a criminal meeting between 
them, in the hope of causing A to commit violence upon 
B, will be guilty of abetting A in the crime to which he- 
wishes to impel him; and it makes no difference that he 
does not in terms suggest that A should commit any unlaw ¬ 
ful act, or even that he affects to dissuade him from it. 
Not only a wilful miGrepresentation, but also a wilful coii- 
cealment of a material I'act wliich he is bound to disclose^ 
constitutes an abetment by instigation (s. 107, Explanation. 
1). The concealment must be prior to .the commis.sion of 
the offence, and must have a direct tendency to bring it 
about. Suppose a person desiring, for purposes of plunder,. 
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0 cause the destruction of a train, were to conceal from the 
railway authorities the fact that a bridge had broken down 
a short distance ahead; this would be an abetment of any 
injurious consequences that might follow. And so it would 
be if a witness at a trial, in pursuance of a conspiracy to get 
au innocent man punished, were to conceal some material 
fact wliich he ought to disclose; the concealment of an 
cflence after it has taken ])bice cannot be said to cause or 
procure it to be doue.^ It is equally an offence to instigate 
A to instigate C, and so on indednitely, provided the object 
is ultimately to arrive at somebody who will be influenced 
to the commission of a crime (s. 108, Explanation 4). But 
the mere refraining to dissuade another from the commis¬ 
sion of a crime which he is contemplating, or even passively 
acquiescing in the idea, is not an abetment. “ As if A says 
he will kill J.S., and B says, you may do your pleasure for 
me, this makes not B accessary.” 

§ 234. The offence of abetment by instigation is complete 
as soon as the abettor has incited another to commit a crime, 
whether the latter consents or not, or whether, having con¬ 
sented, he commits the crime. Nor does it make any dif¬ 
ference in the guilt of the abettor that the agent is one who, 
from infancy or mental incapacity, would not be punishable; 
or that lie carries out the desired object under a mistaken 
belief that the act he is employed to do is an innocent one; 
as where a mechanic is employed to make moulds for coining, 
without knowing the purpose for which they are to be used ; 
or that he falls in with the plans of the' abettor, knowing 
his criminal purpose, but intending to cause its detection.^ 
The offence consists in the abetment. The consequences are 
only material as aggravating the punishment. 

It is, however, necessary that the act abetted should be 
in itself an offence, altliough the person doing it may, from 
youth or other incapacity, be excuised lor the committal of 
■it. A man was indicted tor abetting a bigamy. The alleged 
bigamy consisted in the fact that he, being a Mahomedan 
•nnd the guardian of a young girl, caused a marriage cere¬ 
mony to be performed in her absence and without her know¬ 
ledge, the effect of which was alleged to be that she, being 
already married belbre, became the wife of a second man. 


’ See lieg. V, Iihadim, 4 B.k-Tt. A. Or. 7, which miebt he brouj’ht 
^'Vithin s. 107, cl. 3, but not under Explanation 1 ; see pM, § 288. 

" 1 Hale, P.C. 616. " Kfu'^ress v. Troylukho, 4 Cal. 366, s. 108. 
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evident that in this case, assuming that the ceremony 
did amount to a valid marriage, the girl could not possibly 
have been indicted under s. 494 in respect of an act of 
which she knew nothing. Therefore there was neither an 
offence nor an offender, and of course there could not be an 
abetment of that which did not and could not exist.^ 

§ 235. Lord Hale says:^ ‘‘A commandsB to kill C, but 
before the execution thereof, A repents, and counteiTnands 
B, and yet B proceeds in the execution thereof. A is not 
accessary, for his consent continues not, and lie gave timely 
countei-mand to B ; but if A had repented, yet if B had not 
been actually countermanded before the fact committed, A 
had been accessary.” This may be good English law, a& 
depending on the peculiar relation oi accessary and prin¬ 
cipal, which apparently must be in existence at the com¬ 
pletion of the act. So, also, no one can be liable as acces¬ 
sary, unless a substantive felony has been committed. But 
the mere inciting of another to commit a crime is itself a 
misdemeanour by English law, though no offence is com¬ 
mitted in pursuance of the incitement.^ There seems to be 
no reason why this offence should be purged by repentance 
and countermand, any more than a theft is by restitution,^ 
or a criminal conspiracy by withdrawal from it.^ It is 
evident that the person incited might be much more power- 
iully influenced by the original instigation than by the 
subsequent repentance. Where the instigation is by letter,, 
the abetment is not complete until the letter Js read by the 
person \vhoni it is intended to incite. If it* never reaches 
him, or is handed over by him to some one else before 
reading it, the act is only an attempt to abet.'= 

§ 236. 2. A conspiracy is where two or more persons 
plan or act together to effect the commission of a crime. 
It is not necessary that all the conspirators should be in 
communication with each other, or even that tliey should 
know ot each other’s existence (s. 108, Explanation 5). But 
they must all be acting in furtherance oi a common object, 
and in accordance with the same concerted plan. So long, 




1 jLmpi'ess v. Jhdool Kurreem, I Cal. 10. 
- J Hale, P.O. G18. 


2 East, 5; Ber/. v. Gregonj, L.R. 1 C.C. 77. 
‘ 1 Hale, P.C. 533; 1 Haw k. P.O. 213. 

^ Coleridge, CJ., 21 Q.B.D., p. 549. 


" Jfeg. V. Hansford, 13 Cox, 9. 

‘ See fuller discussion, post, § 273. 
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as the conspiracy rests in mere plotting, it does not amount 
to an abetment under s. 10/, cl. 2. Some act or illegal 
omission must take place in pursuance of that conspiracy, 
and in order to the doing of^tliat thing. The act done need 
not be in itself illegal^' nor need the acts and omissions, 
taken together, go so far as an attempt (jyost, § 681); but 
they must amount to a preparation for the crime intended, 
sufficiently to show that there is a plan in actual progress. 
In this respect the law of the Penal Code seems to differ 
from the English law of conspiracy, where the offence con¬ 
sists in the mere unlawful combination, though iiothiug is 
done in furtherance of the common object.^ “ Where there 
is reasonable ground to believe that two or more persons 
have conspired together to commit an oflence or an action¬ 
able wrong, anything said, done, or written by any one of 
such persons in reference to their common intention, after 
the time when such intention was first entertained by any 
one of them, is a relevant fact as against each ot the persons 
believed to be so conspiring, as well for the purpose of 
proving the existence of the conspiracy, as for the purpose 
of showing that any such person w'as a party to it. ^ 

§ 237. It has been laid down by the Calcutta High Court 
that a person cannot be convicted of abetment ot a false 
charge, under ss. 109 and 211, solely on the ground of his 
having given evidence in support of such charge. The C/Use 
was one referred by the sessions judge under s. 434 of the 
Crim. P.C., and in his letter of reference he made the 
following observations:— 

“ After careful consideration, I hold that s. 108 does not 
contemplate any acts of subsequent abetment, and that the 
Code does not provide for the punishment of such oflences, 
except when they are such as are defined in ss. 212 to 218 
of Chap. XI. of the Indian Penal Code. Many very excel¬ 
lent reasons could be assigned for this apparent, though not 
real, omission. It will, however, suffice lor the purpose of 
this reference to point out that it the iulerior and theoreti¬ 
cally less experienced criminal courts were allowed to 
punish as abettors persons who gave evidence in support ot 
false charges, or rather charges found by the said courts to 
be false, the provisions of the Procedure Code by which the 
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punishment of the crime of false evidence can only be 
inflicted by the Sessions Court would be practically neutra¬ 
lized and set at nought. It is, I think, obvious that this 
^Ya8 never intended, and that the framers of the Criminal 
Procedure Code, although they allowed the lower criminal 
courts to punish for false charges, never vested them with 
authority to punish those who supported such charges, not 
by previous acts, but by evidence only/' ^ 

The High Court simply expressed their concurrence with 
the sessions judge, and set aside the sentence. 

The decision was, no doubt, right in the particular instance 
stated. Wliere there was no case whatever against the 
prisoners, except that they had given evidence which the 
Court considered to be false, it is plain that they ought to 
have been charged with that as a substantive oftence. It 
is an evasion of the law to twist a primary into a secondary 
offence, merely for the purpose of introducing a different 
jurisdiction, or a lower scale of punishment. Accordingly, 
in the case of The Queen v. Boulton and others, where the 
evidence, if believed, established the systematic commission 
of unnatural oflences, while the Crown had limited the 
indictment so as only to charge a misdemeanour. Cock- 
burn, C.J., directed the jury to acquit. But the reasons 
given by the sessions judge, and apparently concurred in 
by the High Court, seem to me to be of very questionable 
soundness. It is quite true that assistance given to anothei', 
subsequent to and independently of the substantive offence, 
does not amount to an abetment of it. But if the assistance 
was given as part of the original scheme for committing the 
offence, and for the purpose of furthering or facilitating it, 
the case would fall under the second and third clauses of 
s. 107. For instance, the mere harbouring of a murderer is 
punishable under s. 212, and nut as an abetment of the 
murder. But if it were arranged that a murder should be 
committed at a particular place at night, and that the 
prisoner should leave liis house door open so that the mur¬ 
derer might at once slip in and so escape observation, there 
can be no doubt that the proper way to charge the offence 
would be as an abetment. So, if it were determined to 
crush a particular man by a false charge, and the part ot 
thu plot assigned to one or more of the conspirators was the 
s*ipp(;i ting oi the charge by false evidence, there can be no 
doubt they wuuld be legally punishable as abettors of an 

■ lic(j, V. Jhm Vanda^ 9 B.L.li., App. xvi.; S.0.18 Siith. Or. 28. 
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offence under s. 211. Nor is there anything conclusive 
against this view in the fact that the charge would be 
cognizable by a tribunal inferior to that which could tiy 
a charge of false evidence. Suppose the person who ha 
actually preferred the charge had himself sworn to its truth. 
It could not be contended that this would be a "round or 
quashing his conviction under s. 211. If not, there is no 
greater anomaly in allowing his confederates to be indicte 
for abetting him. There might very well happen to be 
difficulties in procuring a conviction for giving talse evidence, 
which would vanish if the charge were limited to one 
under s. 211. 


§ 238. 3. A person abets by aiding, when by any act or 
illegal omission, done either prior to, or at the time or, t ie 
commission of an act, he intends to facili^te, and <loes in 
fact facilitate, tlie commission thereof (s. 107, cl. 3, Explana¬ 
tion 2). Of course, mere presence at the coinmission ot a crime 
cannot amount to intentional aid, unless it was intende o 
have that effect. The priest who officiates at a bigamous 
marriage intentionally aids it, but not the persons who aio 
merely present at the celebration, or who permit its cele¬ 
bration in their house, where such permission affords no 
particular facility for the act.^ A debtor paid a sum o 
money and asked for a stamped receipt, but was unable to 
obtain one, the creditor having no stamp. He then accepted 
an unstamped receipt, saying he would affix a stamp, ^ 
he did not do. He was indicted for abetting, under s. it / , 
the off’ence of making an unstamped receipt. It was le (. 
that he could not be convicted. He had done nothing, aiK 
be had omitted nothing which it was in his power to etlect. 
On the other hand, a head peon who, knowing that cer am 
persons would be tortured to confess, purposely kept out o 
the way, was held guilty of abetment.* ihe mere ac o 
supplying food to a person who is known to be o 

commit a crime, is not necessarily an act done to faciUtMte 
its commission, uulo.-iS such a supply was part of the aiiangc 
Silent by which the crime was to be effected. i ^ • 

Abettiug by illegal omission is the intentional abstaining 
li-om doing an act which it was tho person’s duty to do, ami 


> Empress v. C Bom. 146. 

- Rea V. Mithu B All. 18. 

3 Era, Y. Kali Chuvn, 21 Suth. Cr. 1,1. 

4 Empre!^^ v. Liiujanij 1 ^lad, 137. 
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^vhich it may be assumed be would have done, it lie had not 
wished to further the commission of the crime. For instance, 
wilfully withholding the information which every one is 
bound to give under ss. 44 and 45 of the Crim. J?.C. (see 
post, § 245). So if a servant were intentionally to have a 
door unlocked, in order to facilitate the entrance of a 
burglar; if a nurse were intentionally to refrain from giving 
a sick man his medicine, in order to hasten his death. The 
intention is essential to make the omission amount to an 
abetment. Without that intention it may be punishable 
civilly or criminally, but not under s. 107. 

Where the parties indicted as principal and abettor stand 
in the relation of master and servant, and where the acts 
of the latter are not in themselves unlawful, the^ guilty of 
each party will depend upon the knowledge and intention 
with which such acts were done. Where the keeper of a 
place of public resort left liis premises in the management 
of a servant, and prostitutes were suffered to meet together 
and remain tliere, contrary to law; it was ruled, that it the 
servant, in knowingly suffering the prostitutes to meet 
together and remain, was carrying out the orders of his 
master, the master was guilty as a principal, and the servant 
as abetting.^ And so the loading of his master’s gun by a 
servant might be an innocent or a guilty act, according as 
he thought his master was going to shoot a tiger or to 
commit a dacoity. 

§ 239. A person may abet the commission of an offence 
upon himself, provided he would have been criminally 
punishable if the offence had been completed. For instance, 
a woman may be punished for conspiring with others to 
cause herself to miscarry, for it is an offence in her, as w^ell 
as in those who help her, if it is carried out.^ But a girl 
under ten could not be charged for abetting a rape upon 
herself under s. 375, cl. 5, because the prohibition in the 
Penal Code is intended for her own protection, and does not 
contemplate her being punishable.*^ And so it is expressly 
provided by s. 497 that the wife shall not bo punishjible as 
an abettor of adultery with herself, she not being punish¬ 
able under that section. 

§ 240. The result of an abetment will be either that no 


' nr'son V. Stewart, 32 L.J. M.C. 198. 

‘ 8(3ctiou 312, Iteq, v. WiitcJmrch, 21 Q.B.D. 420. 
^ Soo //c//. V. Tyrrell (1894), 1 Q-B* 310. 
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offence is committed, or that the offence is committed 
wliich was intended by the abettor, or that a different 
offence is committed. The mere abetment of an offence 
Avhich comes to nothinp^ is punishable by ss. 115 and 11b, 
according to the gravity of the intended crime, and by 
s. 117 according to the number of persons n'ho were insti¬ 
gated. When the crime proposed is actually accomplished, 
the abettor is treated as being equally guilty with the 
actual perpetrator, whether he were absent or present at the 
actual committing of the crime (ss. 109— 114). The only 
■case that ever creates any difficulty is the last, viz. where 
one offence is abetted and another is committed. In this 
case the abettor will not be answerable at all, if the offence 
is not committed in consequence of the abetment (s. 109, 
Explanation, s. 111). If a person, by suggesting to another 
n particular crime, simply rouses the criminal propensities 
of that other, the former is not responsible if those propen- 
«ities break out in a different direction. If A incites B to 
gamble, he is not liable if B steals or commits breach of 
trust to supply himself with funds.^ Nor would A be liable 
if he instigates B to commit a particular crime, and B 
commits a crime of the same sort, but different frorn the 
one suggested ; as, for instance, if he incites him to kill X, 
or to break into and rob the house of Z, and B falls in with 
the general idea, but goes and kills Y, or breaks into his 
house. A adviseth B to burn the house of 0, wliich house 
B well knoweth. He spareth the house of C, and ^burneth 
the house of D. A is not accessary before the fact.’ " 
so it would be if A advised B to steal the horse of 0, and 1^ 
steals his cow; or if he incited liiin to burn the house ot G, 
und he killed C or robbed him ; or to take C and carry him 
■away, and if he robbed 0 of his jewels.^ “But it the 
principal in substance complies with the temptation, varying 
only in ciivmmstances of time or place, or in the manner oi 
■execution, in these cases the person soliciting to the offence 
"will, if absent, be an accessary betore the lact (abet^O, i 
pi’eseut, a principal.” As if A commands B to poison C, and 
he kills him with a sword. ^‘So where the principal goes 
heyond tlie terras of the solicitation, if in the event the 
felony committed was a probable consequence of what was 
ordered or advised, the person giving^^such order or advice 
be an accessaiy to that felony ” For instance, if A 


^ Ihster, Grim. L. 


^ Plowden, 475. 


^ 1 Hale, P.G. 617. 
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incites B to burn tbe bouse of X, and any inmate of the 
house is burnt in it, or if the fire spreads to other houses. 
So if a Zemindar orders a number of his followers to arm 
themselves with clubs, and to take iorcible possession of the 
lands of an adjoining proprietor, and a man is killed in the 
fight which ensues.^ Whether a man who abets a robbery 
or a housebreaking will be criminally responsible if the 
person assailed resists and is killed, would depend upon the 
answer to this question : Was the mode in which the abettor 
advised that the crime should be effected, and in which ne 
might reasonably have supposed that it would be eftected, 
likely to result in such violence as might probably be 
followed by a death ? ^ ‘ 

§ 241. A ease which has caused much difference of opinion 
among the English writers is this: If A incites B to kill X, 
and he by mistake kills Z, or aiming a blow at X kills Z,. 
will A be guilty of murder? Lord Hale, following some 
earlier authorities, says xV is not accessary to the murder ot 
Z, because it differs in the person.® Foster says that the 
answer must depend upon whether the killing of Z was, or 
was not, the probable result of B’s acting upon the instiga¬ 
tion of A. If A tells B that X will pass a particular lonely 
place on liis way home at night, and B w'aits for him there, 
and kills Z, whom he supposes to be X, Foster says that A 
is as guilty as B, and Sir James Stephen accepts that view.^ 
Suppose that X really did come as expected, and was accom¬ 
panied by Z, and that B fired at X, but killed Z, or that in 
attempting to kill X a fight ensued, in which B either 
intentionally or accidentally killed Z, 1 should think the- 
same decision would be given. Saimders's case,*^ Avhich was 
the source of this discussion, was as tollows: Saunders 
wanted to kill his wife, and Archer advised him to put 
poison into a roasted apple and give it to her to eat. She 
ate part of it, and gave the rest to her child ; Saunders was 
standing by, but was afraid to interfere, and the child ate 
the poison and died. Saunders, of course, was guilty of 


« Fo.ster, Grim. L. 869, 870; P.C., s, 113. 

“ Seo Eni^'rL!i& y, Mathura 6 All. 491, where Straight, Olfg. C.J.,. 
took a more merciful view than the eiirly English writers would have 
done. 1 Hale, P.G. C17; Foster, Grim, L. 870; Steph. Dig., art. 41, 
IlIUB. 2. 

1 Hale, P.G. 617. 

Eoetef, Grim, L. 870; Stoph. Dig., art. 41, illiis. 1. 

Piowden, 475. 
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murder, but it was agreed by the judges upon conference 
that Archer was not accessary to the murder, it being an 
offence he neither advised nor assented to. Foster agrees 
with this decision, and distinguishes it from the first case 
put, because there was no mistake on the part of the father 
for which the adviser could be responsible; the father stood 
by, and suffered the child to eat the poison prepared for the- 
mother. Sir James Stephen also adopts itJ It does not 
appear from the case whether Archer had understood and 
expected that Saunders would himself give the poison to 
his wife, and see that she ate it, and that nobody else did. 
If that were so, he would be protected by the terms of s. 111. 
If he advised Saunders to put poison in food prepared for 
her, and run the risk that no one else would take it, the 
case w'ould come very near illustration (a) to that section. 
It is plain that in Foster’s opinion the only thing wliich 
saved Archer was Saunders’s presence, which thereby gave 
a definite direction to the poison which Archer had not 
intended. 

§ 212. An abettor may succeed in rendering himself 
liable for two offences, when he only intended to bring 
about one, if the one which he intended causes another 
v?hich he ought to have anticipated, and if they are botli 
distinct offences, so as to be subject to distinct punishments 
(s. 112). He may even commit a more serious crime, and' 
subject himself to a heavier penalty than his agent, who 
actually does the act. Suppose A, desiring to cause the 
death of X, tells B that he will find X in the bedroom of 
B 8 wife, and B rushes there, and finding X, kills him. The 
provocation might reduce the ofience of B to culpable 
homicide not amounting to murder (s. 300, Excep. 1). A 
has received no provocation, and will bo punished exactly 
fts he had induced B to kill any man in the street (s. 110). 

Except that the mistake has actually been made, I should 
have thought it unnecessary to point out that a person who 
has been convicted of an offence, as principal, cannot also be 
pnnished for abetting it.^ 

§ 243. Concealment of Offences.—Sections 118> 119, 120, 
and 123 are all different forms of the same offence, viz. the 
case of a person who, intending to facilitate, or knowing 
that he will be likely to I’aciiitute, the commission of an 

I Foster, Grim. L. 372; Steph. Oig., ait. 41, illus. 3. 

“ V. Jeetoo, 4 JSuth. Cr. 23; Jley, v. Bamnann’n, ibid. 37. 
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offence, voluntarily conceals, by any act or illegal omission, 
the existence of a design to commit such offence, or makes 
any representation whicli he knows to be false respecting 
such design. Of these sections all but s. 119 may be 
<>ommitted by any one, and only differ in regard to the 
gravity of the offence intended to be furthered. Section 
119 can only be committed by a public servant, in respect 
to offences the commission of which it was his duty, as such 
public servant, to prevent. All the acts punishable under 
these sections would probably be acts of abetment under 
s. 107. I suppose the sections were inserted, fro majovi 
•caiitelcij to include cases where the application of s. 107 was 
doubtful. The only difficulty that can arise as regards 
them is as to the meaning of the words illegal omission.’^ 
This means something different from the offence, now 
practically obsolete in English practice, of misprision, which 
is defined by Lord Hale as being “ when a person knows of 
a treason or felony, though no party or consenter to it, yet 
conceals it, and doth not reveal it in convenient time. 
There was no such offence as misprision of a misdemeanour.^ 
This offence assumed that the substantive crime had been 
already completed, whereas the illegal omissions in the 
sections under discussion are something antecedent to the 
•commission of the offence, and intended to help in its 
•execution. 

^ 244. I think every public servant is under a legal 
obligation to disclose a design to commit any offences which 
would affect the particular state department to which he 
belongs. A policeman has a general duty to prevent all 
crimed and is therefore bound to give information of any 
‘Crime which he may know to be contemplated. In other 
branches of the public service tne duty is more restricted: 
a soldier would be bound to give information of a design to 
mutiny, to attack military posts, to steal arms or ammuni¬ 
tion. An officer in the customs, the stamp, salt, or opium 
department, would be bound to give notice of frauds going 
on or contemplated in those departments. So a revmiuo 
officer, in regard to frauds on tlie land revenue, or an officer 
of any court in regard to the funds in its custody. The 
same obligcition, it seems to me, would attach upon an 

1 1 llale, P.C. 871, 374; 1 Hawk. P.C. 60. ID; vStepli. Dig., note ix. 
.348. 

See Act XXIV. of 1859, s. ‘21 ; V. of 1861, s. 2d ; XVI. of 1873, s. 8 ; 
XV. of 1887, s. C; Bombfiy Act, VIII. of 1867, s. 6. 
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officer of any private trading company, such as a railway or 
a bank. Possibly even upon private servants, as regards 
the particular sorts of property under their charge. The 
concealment of a design to commit an offence in reference 
to any subject-matter as to whicli the accused has a duty, 
for the purpose of facilitating commission of the offence, 
would almost necessarily be an abetment of it within s. 107^ 
Explanation 1. The breach of this obligation would, at the 
very least, justify the summary dismissal of the ofiender, 
without notice and with loss of pay or pension, and this 
4issumes that the act relied on as a justification is a breach 
of duty.i It would follow that such abstaining to give 
information for the express purpose of facilitating an offence, 
must be an illegal omission. 

§ 245. There are also many cases in which the law 
imposes a direct obligation to give information of included 
■crimes. 

Under the Crirn. P.C., it is enacted that— 

44. ‘‘ Every person aware of the commission of, or of the 
intention of, any other person to commit any offence made 
punishable under ss. 121, 121 A, 122, 123, 124, 124A, 125, 
126, 130, 143, 144, 145, 147,148,2 302—304, 382, 392—399, 
402, 435, 436, 449, 450, 456—460 of the Indian Penal Code, 
shall, in the absence of reasonable excuse, the burthen of 
proving which shall lie upon the person so aware, forthwith 
give information to the nearest police officer or magistrate 
of such commission or intention.’* 

Any act committed at any place out of British India, 
which, if committed in British India, would be punishable 
binder any of the following sections of the Indian Penal 
Code, namely, 302, 304, 382, 392, 393, 394, 395, 396, 397, 
398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 460, 
«hall be deemed to be an offence for the purposes of this 
section (Act III. of 1894, s. 1). 

45. Every village h.eadman, village accountant, village 
Watchman, village police officer, owner, or occupier of land, 
^Rd the agent of any such 6wner or occupier, and every 
•officer employed in tho collection of revenue Or rent of 
mnd on the part of the Government or the Court of Wards, 

forthwith communicate to the nearest magistrate or 
’to the officer in charge of the nearest police-station, which- 

I the definition of ilh f/dl, r.^4, s. 43. 

Ihese last five sections ho ve .ulded by Act X. of 1894, s. 1. 
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ever the nearer, any information wliich he may obtain 
respecting— 

(a) the permanent or temporary residence of any 
notorious receiver or vendor of stolen property 
in any village of which he is headman, accoun¬ 
tant, watchman, or police officer, or in which he 
owns or occupies land, or is agent, or collects 
revenue or rent; 

(t) the resort to any place within, or the passage 
through, such village of any person whom he 
knows, or reasonably suspects, to be a thug,^ 
robber, escaped convict, or proclaimed offender; 

(e) the commission of, or intention to commit, in or 
near such village, any non-bailable offence, oy 
any offence punishable under sections 143, 144, 
145, 147 or 148 of the Indian Penal Code; 

(d) the occurrence in or near such village of any 

sudden or unnatural death, or of any death under 
suspicious circumstances (Act X. of 1804, s. 2); 

(e) The commission of, or intention to commit, at any 

place out of British India near such village any 
act, which, if committed in Biitish India, would 
be an offence punishable under any of the follow¬ 
ing sections of the Indian Penal Code, namely, 
302, 804, 382, 392, 393, 394, 395, 39G, 397, 398, 
399,402,485,436,449,450,457,458, 459 and dOa 
(Act III. of 1894, s. 2). 

(/) Any matter likely to affect the maintenance of 
order or the prevention of crime or the safety of 
person or property, respecting wliich the district 
magistrate, by general or special order made with 
th(^ ]neviou 3 sanction of the Lotuil Government, 
has directed him to communicate information 
(Act X. of 1894, 8. 2). 


In this section - 

(i) “ village ” includes villagedunds ; and 
(zz) the expression “ procLiimed offender*' includes any 
person proclaimed as an offender by miy court or 
autliority eshiblislied or cont inued by the Governor- 
General ill Council in any part of India, in respect 
of any act, which, if committed in Britisii India, 
would be punishable under any of the following 
sections 01 the Indian Penal Code, namely', oi):p 


304 , 382 , :> 02 , 893 


395 , 306 , 397 , 39 >>, 899 , 
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402, 485, 436, 449, 450, 457, 458, 459 and 460 
(Act III. of 1894, s. 2). 

Similar provisions aro contained in th.e Lo\Yer Burmali 
Towns Act, IX. of 1892, s. 4. 

§ 246. Under ss. 176 and 177, persons who are legally 
hound to give notice, or to furnisLi information to public 
servants, are punishable if they omit to give notice or 
information, or fnrnisli false information, and special punish¬ 
ment is imposed if the information is required concerning 
the commission of an offence, or to prevent its commission, 
or for the apprehension of an offender. It has been held by 
the ]\Iadras High Court that the words “ legally bound in 
these sections must be taken in the sense defined by s. 43, 
as something whicli it is illegal to omit, and which illegal 
omission is an offence, or is prohibited by law, or would 
furnish ground for a civil action, therefore that it does 
«ot apply to omissions, which are merely a breach of depart¬ 
mental rules.^ {Sections 201—203 have special reference to 
^similar offences, whose object is to prevent the detection 
of crime that has been actually committed (see 
§§ 336—338). 

§ 247. Harbouring.—The fourth mode of criminal respon¬ 
sibility referred to in § 228, is where a person keeps the 
offender after the act, with a view to screen him from justice. 
A person who does so is called in England an accessary 
after the fact. In tlie Penal Code he is said to J\arbour au 
offender. By s. 212, whenever an offence has b(*en com¬ 
mitted, whoever harbouis or conceals a person whom he 
knows, or has reason to believe to be the offender, 'vith the 
intention of screening him from legal punishment, is liable 
to a punishment which varies accoroing to that applicable 
to the ofi'eiice of the persun harboured. By s. 216, whenever 
any person convictiMi of, or charged with an offence, being 
in lawful custody for that offence, escapes {'om sucheustodv. 
or whenever a publu’ servant, iii the (^x ^rcise ot tlie lawlnl 
jiowers of such public sersant, orders a certain person (o bo 
apprehended for aii oft*enc(\, whoever, knowing ot such escape 
or order for apprehension, harbours or conceals that person 
with the intention of prc\cntiug hiui Irom being appro- 
hended, is punishable in a similar i lunner. By s. 216A, 
whoever knowing or having i'ea.->on to believe that any 
“persons are about to commit, or liave recently coiumitl.cd 

* Y. 11 ^hid. 
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robbery or clacoity, harbours them with the intention of 
facilitating the commission of such robbery or dacoity, or 
of screening them from punishment, commits a punishable 
offence. Harbouring any officer, soldier, or sailor, in the 
army or navy of the Queen, who is known, or whom there 
is reason to believe, to be a deserter, is also an offence under 
s. 136. All these sections exempt from criminality the 
wife of the offender, when the harbour is given by her to 
her Imsband. No such exemption is to be found in s. 130, 
which relates to assisting a State prisoner, or prisoner of 
war, to escape, or rescuing him, or resisting his recapture, 
or harbouring or concealing hereafter his escape from lawful 
custody; noi^in s. 157, where the person harboured is one 
who has been hired or engaged to join an unlawful assembly. 
Sections 225 and 225B provide for resistance or illegal 
obstruction to the apprehension of any other person for an. 
offence, and for rescue or attempt to rescue from lawful 
custody for an offence. Aiding, or permitting the escape 
of offenders who have been committed to custody, is punish¬ 
able under different circumstances by ss. 123, 129, 130, 221, 
222 and 223. 

§ 248. By English law a man can onl)rbe an accessary 
after the fact to a felony.^ By the Penal Code any of the 
above acts arc punishable where the person assisted is 
charged with any offence as defined in s. 40. And in cases 
within ss. 212 and 216, the word “offence’’ is extended to- 
certain charges founded on acts which are crimes in British 
India, but which were committed out of it. The term 
“ harbour,” which was previously unexplained, is now defined 
by s. 210B, as including “the sujiplying a person with 
shelter, food, drink, money, clothes, arms, ammunition, or 
means of (!onveyance, or the assisting a person in anyway 
to evade apprehension.” This definition, however, is said 
to apply only to the use of the word in ss. 212, 216, and 
216A. 1 cannot understand why it is not to apply to ss. 130 
and 136, where the same wwd is used. Probably the omis¬ 
sion is a mere oversight. 4'he definition in 216B is itself a 
compendium of the principal acts which at common law 
tendered a man an accessary after the fact. Hawkins sum¬ 
marises them as follows “Any assistance whatever given 
to one known to he a felon, in order to hinder his being 
apprehended or tried, or suffering the punishment to whitdi 

* 1 Hale, P.C. Git:. ^ Ih^-wk. P.C. 415. 
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he is condemned, is a sufficient receipt for this purpose; 
^vhere one assists him with a horse to ride away with, or 
with money or victuals to support lum in his escape: or 
where one harbours and conceals in his house a felon under 
pursuit, by reason whereof the pursuers cannot find him ; 
and much more where one harbours in his house, and openl w 
protects such a felon, by reason whereof the pursuers darV 
not take him. Also I take it to be settled at this day that 
whoever rescues a felon from an arrest for the felony, or 
voluntarily suffers him to escape, is an accessary to the 
felony. Also some have said that all those are in like 
manner guilty who oppose the apprehending of a felon.’" 
It will be seen that under the Penal Code all the above 
acts are provided for under special sections. 

§ 249. As, under English law, a man could only be ac¬ 
cessary after the fact to a felony, it follow^ed that the felony 
must hove been actually committed and complete at the- 
time he became an accessary. If a w^ound which was not tv 
felonious act, was given to a man who afterwards died of it, 
one who harboured the person who gave the wound before 
the death occurred would not be an accessary after the faetd 
Under the JPenal Code, of course, the wound would itself he 
an offence, and harbouring the person who gave it would be 
punishable under s. 212, irrespective of the consequences 
which ensued. It would, however, be a matter of the greatest 
importance as to the form of the charge, and the penalty, 
whether the consequences had taken place at the time of the 
harbouring or not. If the death had actually taken place,, 
and amounted to murder, the harbourer would be chargeil 
and punished under the first clause of s. 212. If it had 
taken place and amounted to culpable homicide not auuiunt- 
ing to murder, he would be charged and punished under the 
second clause. If, however, the injured person was still 
living, the only offence then coinmitted would be one of the 
forms of hurt, or negligence, and although, if the man sub¬ 
sequently died, his assailant might be guilty of the murder, 
the harbourer could only be convicted with rereren{^e to tiu- 
offence which hud actually been committed at the time ol 
the harbouring; for this is the only offence which, under 
s. 212, he could have known, or have had reason to believe, 
the offender had committed. On the same principle there 
must have been an offence actually committed, and not 

^ 2 Hawk. P.C 418. 
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merely suspected to have been committed. A cbavge 
s 212 alleged that Sitaram bad been murdered, and tliat 
tiie accused harboured Reoti, kimwing, or having reason to 
believe, that Eeoti was the murderer. It appeared that 
there was no proof that Sitaram’s death was caused by the 
unlawful act of any person, and Eeoti, when tried for miirder, 
was unhesitatingly acquitted. It was held that conjmtion 
for l.arbouring could not be sustained.^ If, however, a 
warrant had been issued against Eeoti, or if he had beeii 
taken into custody on a charge of murder and had escaped, 
the defendant might have been convicted s. 216, 

thouffli no offence liad been committed in fact, provided be 
knew of the escape, or order for apprehension. 

& 250 Under s. 212 not only must it be shown that tliere 
was an ofience committed, but that the accused had know- 
lede-e or information which would lead him to believe in 
tL°commis 3 ion of the offence, and the guilt ot the person 
harboured."* Suppose, however, that an offence had been 
committed, and that the accused harboured the offender, 
believing he had committed quite a different offence, as 
for instance, if a murderer asked for refuge m the defendant s 
hut, saying that he had assaulted a policeman, who was 
nursuing liim. The defendant certainly could not be con¬ 
victed under cl. 1 of s. 212, because he did not know or 
believe that the fugitive was a murderer. Nor do i think 
that he could be convicted under any other clause, it 
mWht be truly alleged that he harboured a person whom 
he^supposed to have committed an offence punishable with 
two yLrs' imprisonment under s. 353 But then no such 
TfibuL had been committed, or could be alleged to Lave 
been committed. 

& ->51. The act which is charged as harbouring must_ be 
something which is a personal assistance to the criminal 
himself. The mere receipt of the produce of a robbervis 
not such an act, however punishable it may be under other 
sections ® “ But,” Lord Male says, “ it seems to me that it 

B S cime to C, and Iwl d«li»o.«d Inm t.« goo^ 

.to keep for him, C knowing that they were stolen and that 

stole them; or if C receives the goods to iacilitale the 

‘ V SoKjh. All. 4*'32. . -«#• n n i 

^ Fai<^ 12 All. 432; MaCm Mmcr v. Ua., 11 Cal. 

. 1 ) 19 . a decision on 8. 201. , n f- v. p w; 

■ 1 Hale, P.O. 019; A.;y. v. 9 C. A F. -' w- 
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escape of B ; or if C knowingly receives them upon agree¬ 
ment to furnish B with supplies out of tliem, and accordingly 
supplies them, this makes C accessary, for it is relieving 
and comforting/* ^ 

The acts which amount to harbouring must, under s. 212, 
be done with the intention of screening the offender from 
legal punishment, and, under s. 216, with the intention of 
preventing him from being apprehended. If a person from 
mere ^ motives of humanity, and without any intention of 
enabling the fugitive to escape from justice, were to give 
food to a man who was starving, or surgical assistance to 
one who was wounded, even with a full knowledge of his 
character, it would .seem that he had committed no criminal 
act/ In no case does mere omission amount to harbouring ; 
as, for instance, failure to give information, or to levy hue 
and cry upon an offender, or to pursue Iiim when hue and 
cry is levied, or to arrest him when there is an opportunity. 
Such omissions may be punishable os substantive offences 
(see ss. 176, 202), but they do not amount to harbouring 
Tinder the Penal Code, nor did they make any one an 
accessary after the fact under English law.^ 

In England it has been held, “ a man may make himself 
an acces.sary after the fact to a larceny of his own goods, or 
to a robbery on himself, by harbouring or concealing the 
thief, or assisting liim to escape. ” ■ Such conduct would, 
of course, be punishable under ss. 212 and 216. 

§ 252. Screening an Offender. —Under s. 213, ‘‘ whoever 
accepts, or attempts to obtain, or agrees to accept, any 
gratification (see s. 161, Explanation) for himself or any 
other person, or any restitution of property to himself or 
any other person, in consideration of his concealing any 
offence, or of his scremiing any person from legal punish¬ 
ment for any offence, or of his not proceeding against any 
person for tlie purpose of bringing him to legal punish¬ 
ment,' is liable to penalties which vary according to those 
•which may be awarded for the offence. Section 214 renders 
similarly punishable whoever gives or causes, or offers or 
agrees to give or cause, any gratification to any person, or to 
restore or cause the re.storation of any property te any 

' 1 Hale, P.C. 620. 

“ See the cases put, 1 Hale, P.C. 620, 621. They all, however, are 
cases of itlief or assistancu to a [person who is actually in custody v>r 
/rut on Imil. ’ 


1 Hale, P.C. Cd8, 619. 
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person, in consideration of that person’s concealing an offence, 
or of his screening any pei'son from legal punishment for 
any offence, or of his not proceeding against anyjierson for 
the purpose of bringing him to legal punishment.” 

S 253. It has been decided upon the analogous ss. 201,, 
203, and 212 and 216 (see ‘post, §§ 335, 337, ante, §§ 249, 
250), that it is essential to show that an offence was 
actually committed and not merely suspected. The same 
construction should obviously be put upon tlie word 
“offence” in ss. 213 and 214. The Madras High Court, 
however, has gone further, and has decided that in cases 
under ss. 213 and 214 it is necessary to show that the person 
whom it was intended to screen had actually committed the 
offence of which he was or might have been accused, ilie 
Court said; “As pointed out by Jackson, J., mReg. v. Joy- 
naram Fatro,^ we think the intention was to discourage- 
malpractices where offences have been actually committed, 
or when persons really guilty are screened, and not to ensure 
general veracity on the part of the public in regard te 
imaginary offences or offenders.” ^ In the case cited, which 
was brought under s. 20.3, Jackson, J., said nothing about 
offender.s, but only that the lower court was wrong in hold¬ 
ing that it was not necessary that the commission of any 
offence should be made out, so long as the party charged 
had reason to believe that the offence had been committed. 
He said; “In this opinion I am unable to agree. It 
appears to me that the object of the Legislature was not to 
insure general veracity, or the making ol correct statements 
in regard to supposed offences, or to offences the commis¬ 
sion of which might be falsely or incorrectly reported, but 
to discourage and punish the giving of false intormatioii to 
the police in regard to offences which had been uetually com¬ 
mitted, and which the person charged knew or had reason 
to believe had been actually committed. 1 he Madras Court 
also relied upon three other decisions,'^ and considered that 
the construction placed by them upon similar words in s. 201 
applied to s. 214 also. But those decisions also referred to 
nothing beyond what had been settled in /oynurraeas case; 
they did not touch the point now under discussion. On the 

^ ; hitli. Cr. 6G. 

" Itc(j, V. Saminathii 14 Mad. 400. 

Ileg. V. Abdul Kadii\ 8 Ail. 279; 

Maiahi Y. lloi.y U Cal. 619. 


T. Fiiidi St/toJiy 12 All. 432; 
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other liand, it lias been held in two cases in Calcutta ^ upon 
ss. 201, 217, and 218, that the guilt of the person screened 
was immaterial. In s. 201 the words are “ causing evidence 
to disappear with the intention of screening the offender 
from legal punishment.” In ss. 217, 218, public servants 
are punishable if they do certain acts with intent to save 
any person from legal punishment.” Upon all these sections 
it may well be that the Legislature does not concern itself 
with cases where no offence has been committed. But 
where there has been an offence, it is a matter of public 
interest that it should be fully investigated, and that all 
charges against persons reasonably suspected should be 
inquired into. If a person who is in possession of informa¬ 
tion pointing to the guilt of a particular individual, consents 
from corrupt motives to keep back his knowledge, or to 
stifle a prosecution against him, this is itself a grave offence 
against public justice.^ It is difficult to see how this offence 
can depend upon the fact that the guilt of the person 
screened from justice cannot bo proved, or even that he is 
subsequently tried and acquitted. Either of these results 
may follow from the very conduct which is charged under 
ss. 213 or 214. It would be curious if that which constitutes 
the evil should condone the offence.^ 

§ 254. The stat. 18 Eliz,, c. 5, s. 4, rendered it a punish¬ 
able offence, if any person by colour or pretence of process, 
or without process upon colour or pretence of any matter of 
offence against any penal law, make any composition, or 
take any money, reward, or promise of reward.” Upon this 
statute, which was passed to discourage malicious informers 
on penal statutes, and to provide that offences, wlien once 
discovered, should be duly prosecuted, it has been decided 
that the ofience of compounding a charge is complete, 
whether the person from whom money has been taken could 
or could not have been convicted.^ This shows that the 
ofifencje is complete as soon as a corrupt agreement has l^en 
made, or attempted, to suppress evidence which might 
result in the detection of crime. Accordingly, it has been 

^ Y,Ilurdiii Surma, 8 Suth. Or. G8; Bog. v. Ajnirrudikai, 3 Cal. 
412. 

“ Also all who endeavour to stiflo tho truth and provont the due 
ex^ ition of public justice are highly })uni8hable, as thosu who dis- 
s' 3 , or but endeavour to dissuado, a witness from giving evidence 

’ 'ist a person indicted (1 Hawk, P.O. 

• ■ 8ee as to the analogous ss. 201,202, 208, posty 386—388. 

Ouileg, liuss. c'k By. 84; Nog. v. Best, 2 Moody, 124 



held in England, that where such a corrupt agreement has 
been made, the oflence is not altered by the fact that the 
person making it afterwards prosecuted the* criminal, and 
procured his conviction.^ 

§ 255. The exception to s. 214 provides that the pro- 
yisions of ss. 213 and 214 do not apply to any case in which 
the offence may lawfully be compounded. The whole law 
as to compounding offences is now laid down by s. 345 of 
the Crim. Procedure as follows:— 

The offences punishable under the sections of the Indian 
Penal Code described in the first two columns of the table 
next following, may be compounded by the persons men¬ 
tioned in the third column of that Table : — 


Offence. 

Sections of 
Indian Penal 
Code appli¬ 
cable. 

Person by whom 
offence may bo 
compounded. 

Uttering words, etc., with deliberate 
intent to wound the religions feel¬ 
ings of any person. 

298 

The person whose 
religious feel¬ 
ings are in¬ 
tended to be 
wounded. 

Causing hurt 

323,334 

The Iverson to 
whom the hurt 
is caused. 

Wrongfully restraining or confining 
any person. 

34:1,342 

The person re¬ 
strained or con¬ 
fined. 

Assault or use of criminal force 

352,355, 
358. 

The ix^rson as¬ 
saulted or to 

1 whom criminal 
j force is used. 

Unlawful compulsory labour 

374 

iThe person com- 
1 pelled to labour. 

Mischief, when the only loss or 
damage caused is loss or damage 
to a private person. 

426,427 

j The person to 
j whom the loss 
j or damage is 
caused. 


^ licg. V. Burgess, IG Q B.D. HI* 
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Offence. 

Sections of 
[udian Penal 
Code appli¬ 
cable. 

Person by w^hom 
offence may be 
compounded. 

Criminal trespass 

4471 

The person in 
possession of tho 

House-trespass ... 

448) 

property tres¬ 
passed upon. 

Criminal Hreacli of Contract of Service 

490,491, 
492 

Tho person with 
whom tho of¬ 


fender has con¬ 
tracted. 


Adultery 

497 \ 


Enticing or taking away or detaining 
with a criminal attempt a married 

CO 

The husband of 
the woman. 

woman 

1 

Defamation 

j 500\ 


Printing or engraving matter know¬ 
ing it to be defamatory ... 

501 \ 

The person de¬ 
famed. 

Sale of printed or engraved substance 



containing defamatory matter, 
knowing it to contain such matter 

50‘Jj 


Insult intended to provoke a broach 
of the peace 

501 

The person in¬ 
sulted. 

Criminal intimidation, except when 



the offence is punishable with im¬ 
prisonment for seven years 

1 506 

1 

The pei-son in¬ 
timidated. 

1 

1 


The offeuce of voluntarily causing hurt, 
causiu" grievous hurt, causing hurt by an act 
ZLSJ life, or oaoring grir.oo. Irmt by S rf 

?he Indian Penal Code, may. vv.th the ts 

court before which any prosecution tor such ofte 
pending, be compounded by the person to whom the hurt 

^^\Vhen any offence is coinpoundablo under this section, 
the abetment of such offence or an attempt to 
offence (when such attempt is itself an offence) may b> 
compounded in like manner. 
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When the person who would otherwise be competent to 
compound an offence under this section is a minor, an idiot, 
or a lunatic, any person competent to contract on his behalf 
may compound such offence. 

The composition of an offence under this section shall 
have the effect of an acquittal of the accused. 

No offence not mentioned in this section shall be com¬ 
pounded (s. 345). 

§ 256. In a case under the Criminal Procedure Code of 
1872, a man was convicted of adultery at the suit of the 
husband. After his conviction, and pending an appeal by 
him to the High Courfy the husband took back his wife, 
and at the hearing of the appeal applied for leave to the 
court to compound the offence. The High Court considered 
that leave to compound could not be given at that stage of 
the proceedings, but under the circumstances of the case 
directed the release of the prisoner, considering that he had 
been sufficiently punished.^ Under s. 345 of the Crim. 
P.C., I imagine the compounding must be before trial. It is 
to be treated as an acquittal, and must be pleaded as such 
when the prisoner is put on his defence. Compounding 
between the parties c-annot operate as an acquittal of a 
person who has been convicted. There is no longer any¬ 
thing to compound, as the offence is merged in the con¬ 
viction and the sentence following upon it, and of this the 
record is conclusive proof. 

§ 257. AVhere a person who is charged with an offence 
pleads that it has been compounded, it lies upon him to prove 
that there has been a composition which is valid in law. 
In general, the person compounding the offence receives 
some gratification, not necessarily of a pecuniary character, 
as an inducement. Probably such an agreement would not 
come within the provisions of the Contract Act, s. 25, as to 
the necessity for consideration, but the proof of the arrange¬ 
ment must be similar to that which the court rec^ires for 
the proof of any agreement which is in issue. Unless it 
appears that the parties were free from influence of every 
kind, and were fully aware of their respective rights, it 
Avotild be impossible to give effect to a so-called arrange¬ 
ment or composition. Accordingly tlie plea that an offence 
was comj>ouuded, in a case where a planter had acted 
illegally to some coolies, was held not to be established by 


* Y. 2 All. 331). 
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a document signed by the coolies, for which no motive was 
shown, and which it did not appear that they thoroughly 
understood.^ 


§ 258. In the trial of summons cases under Chapter XX. 
of the Criminal Procedure, it is provided by s. 248 that 
if a complainant, at any time before a final order is passed 
in any case under this chapter, satisfies the magistrate that 
there are sufficient grounds for permitting him to withdraw 
his complaint, the magistrate may permit him to withdraw 
the same, and shall thereupon acquit the accused. 

On the trial of warrant cases under Chapter XXL, s. 259 
of the Code provides that when the proceedings have been 
instituted upon complaint, and upon any day fixed for the 
hearing of the case the complainant is absent and the 
offence may bo lawfully compounded, the magistrate may, 
in Ids discretion, notwithstanding anything hereinbefore 
contained, at any time before the charge has been framed, 
•discharge the accused. 

When this coiirs -3 has been taken the discharge of the 
accused does not operate as an acquittal, and the proceedings 
may afterwards be revived if it is thought necessary.^ 

By S.494, any public prosecutor appointed by the Governor- 
General in Council or the Local Government may, with the 
consent of the court, in cases tried by jury before the return 
of the verdict, and in other cases before the judgment is 
pronounced, witlidraw from the prosecution of any person; 
and, upon such withdrawal, 

(a) if it is made before a charge has been framed, the 
accused shall be discharged; 

(h) if it is made after a charge has been framed, or when 
under this Code no charge is required, he shall be acquitted. 

In cases of contempt of the lawful authority of a public 
servant, the complainant is the public servant whose 
authority has been resisted, and not the private person 
injured by the resistance. The withdrawal, therefore, of 
such a charge must be based upon the application of the 
public servant resisted, or of the authority who sanctioned 
the proceedings.® 

§ 259. Corrupt Restitution of Property.—By s. 215 of the 
Penal Code, whoever takes, or agrees or consents to take, 


* Murt'tnj V. Pu'(j,, 21 Cal. 103, 

» Jte(j, V. Devamma, 1 bom. decided on s. 215 of Grim. P.C. of 1827. 
" i^v/. V. Jfuse Ab\ 2 Eom. .653. 
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any gratification under pretence or on account of helping 
any person to recover any movable property of which he 
shall have been deprived by any offence punishable under 
this Code, shall, unless he uses all means in his power to 
cause the offender to be apprehended and convicted of the 
offence, be punished with imprisonment of eitlier- description 
for a term which may extend to two years, or with fine, or 
with both. 

This section is borrowed from a series of English statutes, 
the first of which, 4 Geo. I., c. 11, s. 4, was passed to put a 
stop to the trade of the notorious Jonathan Wild, who was 
ultimately convicted un^er it and executed.’ The primary 
aim of the section is to punish all trafficking in crime, by 
which a person knowing that property has been obtained by 
crime, and, knowing the criminal, makes a profit out of the 
crime, while screening the offender from justice. It is not 
an offence to take money from another in order to help him 
to find the property and to convict the thief. It is an 
offence for one who knew of the commission of the crime, 
and who could at once have informed upon the offender, to 
wait till a reward is offered, and then to take money from 
the owner of the property under colour of getting the 
property back for him. It is an ofience for one who is 
mixed up with the original crime to receive or to bargain 
for money as a reward for the restitution of the property.^ 
It is also an offence to assist the owner of stolen property to 
purchase it back from the thieves, not meaning to bring 
them to justice.^ And the offence is equally committed 
where a person has accepted or bargained for any gratification 
under pretence of helping the owner to goods stolen from 
him, though the prisoner had no acquaintance with the 
thiel', and did not pretend that lie had, and though he had 
no power to apprehend the original criminal, and though 
the goods were never restored, and the prisoner liad no 
power to restore them.^ 

Section 215 only applies to jiersons who receive or bargain 
lor money, for tho purpose of helping another to recover 
propeity which has been unlawfully taken; but, of cuurse, 
any one who instigates such an offence will be punishable 
as an abettor. Great caution will, therefore, be necessary 
in offering rewards for the recovery of stolen property. 

1 2 East, P.O. 770. 2 y. Kiruj, 1 Cox, 36. 

- Reg. v. Pascoe, 1 Den. 45G; S.O. 18 L.J. M.C. 186, 

^ Reg. X. J.cdbifteVf 1 Moody, 76. 
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TJnclei- 9 Geo. IV., c. 74, s. 112, now repealed, it was made 
an offence to publish any advertisement for the return of 
property, where any words are used purporting that no 
questions will be asked, or that a reward will be paid 
without seizing, or making an inquiry after, the person 
producing such property. The spirit of this Act will pro¬ 
bably guide the courts if any indictment is preferred for 
abetting an offence under s. 21.5. Every such advertisement 
should stipulate for such information as may lead to the 
apprehension of the criminal. 
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CHAPTER V. 


OFFENCES OF A PUBLIC CHARACTER. 


]j'irst .—Offences against the State, §§ 2G0—281. 

I. Waging War against the Queen, §§ 2G4—271. 

II. Conspiring against tlie Queen, §§ 272—27G. 
in. Seditious Language, §§ 277—281. 

Second .— Offence® against Public Tranquillity, §§ 28..—.-yo. 
I. Unlawful Assembly, §§ 282—291. 

II. Eioting. § 292. 

III. Turbulent Assemblies, §§ 293, 294. 

IV. Affray, § 295. 


•§ 260. Offences against the State.—Chapter VI. of the 
Code deals ^¥ith offence against the State in its corporate 
capacity; that is, offences which attack the existence or 
constitution of the State itself, ns distinguished from those 
acts which are offences against the State by reason of their 
injurious effect upon the subjects. Of these, sections 121, 
121 A, and 124A are those which alone require any detached 
notice. 

First of all as to their application. It will be observed 
that the general word “whoever” which commences^each 
section makes no distinction as to nationality. Every 
person who, being within the jurisdiction of the Indian 
flovernment, makes any attempt to overthrow it or its 
allies, is e(pallv guilty. This was expressly intended by 
the framers of the Code,* and is in accordance with tho^law 
of England, and indeed of every other country. In 1781, 
one i)e La Motte, a Frenchman resident in England, was 
indicted for holding treasonable communications with the 
French Government. Buller, J., in sentencing him, said, 
“ Dui'ing your residence in this country, as well as during 
the course of the trial, you have received th(> protection of 
the laws of the land ; as such you owe a duty to those laws, 


’ Second Eeport, 1847,'''. 13, p. 343. 
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and an allegiance to the King whose laws they are.” ^ The 
•same rule applies to those foreigners who have only entered 
the country for the purpose of attacking it. An alien 
•enemy, if he comes into the realm, does not owe any 
allegiance, and cannot be indicted for treason, but shall be 
punished by martial law.” ^ But this is only true as regards 
aliens, who belong to a nation which is actucilly at war with 
Great Britain. In 1837-38 a rebellion took place in 
Canada, and a number of citizens of the United States 
•crossed the border in arms, to assist the rebels. They were 
•defeated, and some remained as prisoners in the hands of 
the Canadian Government, who felt a difficulty as to the 
mode of dealing with them. The question was referred to 
the English law officers (Sir John Campbell, afterwards Chief 
Justice and Chancellor, and Sir E. M. Eolfe, afterwards 
Lord Cranworth, Chancellor), and they advised unhesi¬ 
tatingly that the prisoners should be tried for treason in 
the ordinary courts. They said, An alien enemy occupies 
a portion of the British territory, as the territory of his own 
sovereign; the laws of his own country are supposed to 
prevail there, as far as he is concerned, and he owes 
exclusive and undivided allegiance to his own sovereign. 
If he is captured, he is to be treated as a prisoner of war; 
he can in no shape be tried as an ofiender for any act of 
hostility in which he may have participated. An alien 
•amy is subject to the law of the country where he is, and 
he cannot be permitted, without authority from his own or 
any foreign Government, to absolve himself from this obliga¬ 
tion by saying that he entered the country as an enemy. 
He cannot claim to be treated as a prisoner of war, or to be 
ransomed or exchanged.” ^ 

§ 261. If an alien whose sovereign is at war with Great 
Britain chooses to live in British territory, he is under the 
same obligation to allegiance as if the two countries were at 
peace. For he accepts a protection, which carries ^^ith it 
the obligation to obey. In 1707, when England was at war 
with France and Spain, the judges assembled to consider 
such questions by the Queen’s command, and laid do^\u tho 
further rule, that “if such alien, seeking the protection of 
.the Crown, and having a family and effects here, should, 
during a war in his native country, go thither, and tliero 


^ n. v. J)e La Matte, 21 St. Tri. (>87, at 
- 1 Com. Dig. 754, citiiig Calvia's case, 
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adhere to the Kind’s enemies for purposes of Iiostility, he 
might be dealt with as a traitor. For he came and settled 
here under the protection of the Crown; and though his 
person was removed for a time, his effects and family 
continued under the same protection.” ^ 

§ 262. A different case arises where a British subject is 
captured among the armed forces of a lawful belligerent. 
When Wolfe Tone fell into the hands of the Irish Govern¬ 
ment under the circumstances already detailed {a7ite, § 100), 
he appears to have claimed a different treatment from 
that of an ordinary rebel, on the ground that he held a 
commission as an officer in the invading force from the 
French Government. He committed suicide before that, 
or any other point, could be raised on Ids behalf. It is 
clear, however, that it could not have availed him. In the 
days of Queen Elizabeth Dr. Story was indicted for treason. 
It was admitted that he had been born in England, but ho 
pleaded that ho was, and had been for seven years, a subject 
and seijeant of the King of Spain. The plea was held bad.^ 
In the rebellion of Prince Charles in 1745, Macdonald was- 
captured, and tried for treason. He pleaded that he was 
born in France, which would have been a good defence, 
but was found against him. He admittedly had lived from 
childhood, and been educated in France, and he held 
a French commission, dated 1st June, 1745, which 
appointed him commissary of the troops of France, which 
were then intended to embark for Scotland, France and 
England being at the time at war. These facts were held 
to be no defence. The Court said, “ It never was doubted 
that a subject born, taking a commission from a foreign 
prince, and committing high treason, may be punished^ as 
a subject for that treason, notwithstanding his foreign 
commission. It w^as so ruled in Dr, Storifs case ; and 
that case was never yet denied to be law. it is not in the 
power of any private subject to shako off his allegiance, and 
to transfer it to a foreign prince. Nor is it in the power 
of any foreign prince, by naturalizing or employing a 
subject of Great Britain, to dissolve the bond of allegiance 
between that subject and the Crown.” ^ 

§ 263. As regards naturalization abroad, the law has 
been altered by stat. 33 & 34 Viet., c. 14, s. 6, which provides 


' Fostor, Ci’im. L. 185. - D>or, 8(X), A. 

" I’oster, C'rim. L. 59. 
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tlmt “ any British subject who has at any time before, or 
may at any time after the passing of this Act, when in 
any foreign State, and not under any disability, voluntarily 
become naturalized in such State, shall, from and after the 
time of his so having become naturalized in such foreign 
State, be deemed to have ceased to be a British subject, 
and be regarded as an alien.” It will be observed that it 
is not sufficient that lie should have adopted the foreign 
country as his permanent rpsideuce, so as to be domiciled 
there. That is quite consistent with his continuing to be a 
British subject. He must, by a formal act, have been 
accepted by the foreign country as its subject, for whose 
acts they become responsible. 

Further, “ when by treaty, especially if ratified by Act 
of Parliament, our Sovereign cedes any island or region to 
another State, the inhabitants of such ceded territory, 
though born under the allegiance of our King, or being 
under his protection while it appertained to his Crown and 
authority, become eftectually aliens, or liable to the dis¬ 
abilities of alienage, in respect of their future concerns 
with this country.” ‘ 

§ 264. Waging War against the flueen, with its various 
phases of actually waging war, attempting to wage it, 
abetting the waging of it, or making preparations to wage 
it, are offences punishable under ss. 121 and 122. Con¬ 
cealing the existence of a design to wage war against the 
Queen, in order to facilitate such war, is punishable by s. 
123, while s. 125 contains provisions similar to those of 
s. 121 as regards the waging of war against any Asiatic 
power in alliance or at peace with the Queen. In all these 
sections the only difficulty is as to the meaning to be 
attached to the words “ waging war.” The phrase used in 
the English statute of treasons, 25 Edw. III., stat. 5, c. 2, 
is ‘-levying of war,” which seems exactly synonymous witi 
the terms of the Penal Code. Did Uie Iramer.s of the Code 
intend to use an equivalent to the English term, which 
should be .subject to the well-known jntlicial constriu.-tion 
placed upon it, or did they adopt a different wording so as 
to escape from that construction, and if .so, what is the con¬ 
struction they intended ? 

The Indian Law Commissioners in their second report, 
1847, ss. 9, 10, p. 342, refer with approbation to the language 


‘ 1 Bac. Abr. 108. 
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of the English Criminal Law Commissioners in their sixth 
report. “The crime,” they say, “is in plain and unambiguous- 
terms declared by the statute to consist in a levying of war. 
There is nothing* to indicate that these terms were intended' 
to be used otherwise than according to their literal sense,- 
and, indeed, the context, as well as the history of the times 
antecedent to the declatory Act, confirm the position that 
thev were meant to be used in tliat sense. After much 
reasoning on the subject they say in conclusion, “ Under these 
impressions we are inclined to recommend that the use of 
all constructive interpretations of the statute of treasons,, 
both in the article of, levying war and of compassing the 
King’s deatli, should be abolished by the Legislature ; and 
we have accordingly inserted in the Digest provisions which 
will have the effect of excluding them.” In another place 
the Commissioners say, “The terms of tlie .statute seem- 
naturally to import a levying of war by one who, throwing 
ofi' the duty of allegiance, arrays himself in open defiance of 
his Sovereign in like manner and by the like means as a 
foreign enemy would do, having gained footing within the 
State. So also we conceive the terms ‘ waging war against 
tlie Government ’ naturally import a person arraying himself 
in defiance of tlie Government in like manner and by like 
means as a foreign enemy would do; and it seems to us, as 
we presume it did to the authors of the Code, that any 
definition of terms so unambiguous would be superfluous.” 

§ 265. Judging from these extracts, it would appear that 
the Indian Law Commissioners accepted the phrases “ levy¬ 
ing war ” and “ waging war ” as identical in meaning, and 
thought that no sensible man could mistake the meaning of 
either phrase, if he kept in mind that a social and an inter¬ 
national war Avere both alike in their manner and their 
means. With grea’t respect to both sets of Commissioners, 
it appears to me that this is a fallacy. So far from being 
alike, the two sorts of war have nothing in common except 
that they are both carried out by violence; they differ in 
their methods and in their aims. The social war has 
neither the legal origin nor the organized procedure of 
international war. It always begins in mere local disturb¬ 
ance. The most successful rebellion of modern days, that 
which produced the United State.s of America, commenced 
in a series of liots no way distinguishable from the Gordon 
riots of 1730, or the Bristol riots of iSBl.i If it is not 

' Leeky, History of Euglaacl, iii. 
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cliecked it matures into rebellion, and culminates in civil 
war. Again, the object of international war is to subdue the- 
State but to preserve the Government. The object of 
rebellion is to overthrow the Government, in order to get 
possession of the State. The former unites society, the 
latter dissolves it. Every day that a rebellion continues it 
is strengthened by new recruits, and the power of the 
Government is weakened. The governor who waits to 
recognize a rebellion till it looks like a war, will probably 
find that he has waited too long. That which distinguishes 
a riot, which is the beginning of waging or levying war, 
from a riot which will end in plunder and broken heads, is 
the object with which it is started. That is the principle of 
English law, and although the application of the principle 
is always difficult, and has often been too severe, it seems to 
me that the principle itself is sound, and' that there is no 
country in which it is so necessary to enforce it as in- 
India. 

§ 266. The material parts of the statute of Edward III., 
the whole of which is set out in 1 Hale, P.C. 89, are as 
follows: “ Whereas divei's opinions have been before this 
time in what case treason shall be law, and in what not, the 
King, at the request of the lords and of the commons, hath 
made a declaration, in the manner as lierein followeth ; that 
is to say, when a man doth compass or imagine the deatli of 
our lord the King ; ” ‘‘or if a man do levy war against our 
lord the King in his realm, or be adherent to the King’s 
enemies in his realm, giving to them aid and comfort in the 
realm or elsewhere;” ‘4t is to be understood, that in the 
cases above rehearsed, that ought to be adjudged treason.” 

And if per case any man of this realm ride armed covertly 
[in the original descoverty which, as Sir James Stephen 
points ouV should be translated ‘overtly’ or ‘ openly,’ not 
‘ covertly ’], or s^^cretly with men of arms against any other 
to slay him, or rob him, or take him, or retain him, till he 
hath made fine or ransom for to have his deliverance, 
it is not the mind of the King nor of his council, that in 
such case it shall be judged treason, but shall be judged 
felony or trespass according to tlie laws of the land of old 
time used, and according as the case requireth.” 

The invariable construction put upon this statute, vvhich 
was itself declaratory of the common law, has been, that no 

*2 Criia. L. 269. 
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acts, however violent or lawless, even if they took tbe form 
of open war between two great nobles, or insurrection by the 
commonalty,^ amounted to a levying of war against the 
King, where the object was to procure some private advan¬ 
tage or to redress some private injury. To make out the 
offence, it was necessary to show that- the distinct object 
aimed at was, either directly to overthrow the authority and 
power of the Sovereign, or to do so indirectly by coercing 
the Sovereign and his advisers into adopting some different 
policy, or passing or repealing some law in a matter of 
general concern. The judges considered that those who, by 
violence or intimidation, compelled the Sovereign to do that 
which he would not otherwise have done, overthrew his 
•authority, and possessed themselves of it, exactly as if they 
had formally deposed him from his throne. Any acts of 
violence intended to have this effect were held to be a levy¬ 
ing of war against the King.^ 

§ 267. In earlier times it is probable that this principle 
was stmined to meet cases, which would now be charged 
•only as riots and unlawful assemblies. In Messenger's case, 
in 1668,® where a mob pulled down a number of brothels, 
under colour of reforming them, and resisted the troops who 
were brought out against them ; and in Dammaree's case, in 
1710, where the mob, during the Sacheverell riots in Queen 
Anne’s reign, destroyed numerous meeting-houses, the 
offenders were lield guilty of levying war against the King. 
In the latter case, Parker, C.J., said, in reference to the 
case of the brothels : If it be a particular prejudice to any 
one, if he himself should go in an unlawful manner to 
redress that prejudice, it might be only a riot. But if he 
will set up to pull them all down in general, he has taken 
the Queen's right out of her hand. This is a general thing, 
and affects the whole nation.” * The most authoritativo 

' See 1 Halo, P.O. 140, 14?u 

- 1 Halo, P.G. 183—14G; Foster, Grim. L. 208—211. The laiignnge 
of Mr. Justice Fost< r lias always been adoptal in snhsequent caFcs, 
aud was road out to the jury as an autlioiitalive exposition of tlie 
law by Lord Loughl)or()ugii in cases arising out of the Gordon riots 
(21 St. Tri., p. 4{)0), and by Tindal, C.J., FroH's case (0 G. & P., 

p. 101). 

Kelyng, 70; 6 St. Tri. 879. Hale, C.B., differing from all the other 
jurlgc.s,tli( light the offence was a misdemoiiuour only. Lord Gampbell, 
'in his “Lives of the Chief Jnsticts,"'i. 5t)B, beaxiB ridicule upon the 
decision, and upon (ihief Justice Kelvog, who immounced it. 

^ 15 St. Tri. 522, pp. 006- 009. 
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cases of modern times are those of Lord George Gordon and 


of Frost.^ 

§ 268. The Gordon riots, in 1780, originated in the passing 
of an Act for the relief of Iloman Catholics in England from 
political disabilities. The proposed extension of this Act 
to Scotland had led to a series of outrages against the 
Papists in Edinburgh and otlier towns, which induced the 
Government to abandon their intention. Encouraged by 
this success, a body called the Protestant Association ^ in 
England was formed for the purpose of repealing the English 
Act, and TiOrd George Gordon, who had been active at the 
head of the malcontents in Scotland, was chosen their 
president. The fir.st ste]) was the preparation of a petition 
to Parliament for the repeal of the obnoxious law, which was 
presented by Lord Getu’ge Gordon, backed by about ten 
thousand men, who marched in three organized bodies. 
^Hien they arrived at Westminster the mob insulted and 
maltreated the members of both Houses as they arrived, 
when they were known to be of the party who favoured the 
Catholics, and tried to ibrce them to promise that they 
woidd vote for the rejieal of the Act. They waited outside 
the House till the petition was rejected, and the^n proceeded 
to demolish some Roman Catholic; chapels. For nearly a 
week the riots continued, the principal object of attack being 
Catholic chapels and the houses of prominent Catholics and 
persons known to be in their favour. Tin- gaols were burnt 
down and the prisoners released.'-* Lord George Gordon 
was indicted for his part in these proceedings, ^and was 
charged with levying war against the King. The case 
against him was that he had instigated the mob who 
followed him to We.stmiustor to iutimidato the members of 
both Houses, in order to repeal the Act, and that he had 
further incited the rioters to commit the subsequent excesses 
for the .same purpose. Erskine, who defended him, did not 
dispute that such a case, if made out, would have been .t 
levying of wur under the statute, but he denied that he had 
taken part in the riots beyond this lawful act of presenting a 
petition to Parliament. He was acquitted by the jury. 
Lord Manslield, C.J., laid dowm the law very mu.’h in tlio 

' The Bristol riots of 18dl, tliougti they oi-L'nateJ in a lawless 
denionstrution of the reforming ]>arty ay.unst Tory llccoracr, Sir 
Charles Wetherell, wore not iiiiuod ut ■. ffectiug any political object. 
See x\ni;. Hog. of 1831, y^p. 291—294. 

- Ann. Iteg. of 1780, 254—262: 
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•«mngua<re of Mr. Justice Poster.^ He said: “ There are two 
kiuds of levying war — one against the person of tlie King; 
to imprison, to dethrone, or to kill him, or to make hmi 
change measures or remove counsellors ; the other, which is 
said to be levied against the majesty of the King, or, in 
otlier words, against him in his legal capacity— as°when a 
multitude assemble to attain by force any object of a general 
public nature; that is levying war against tile majesty of the 
King; and most reasonably so held, because it tends to 
dissolve all the bonds of society, to destroy property, and to 
overturn Government, and by force of arms to restrain tlie 
King from reigning according to law.” ‘' In the present 
case, it does not rest upon an implication that they hoped by 
opposition to a law to get it repealed, but the prosecu¬ 
tion proceeds upon the direct ground, that the object was, 
by force and violence, to compel the Legislature to repeal a 
law; and, therefore, without any doubt, I tell you the 
joint opinion of us all,'^ that if this multitude assembled 
with intent, by acts of force and violence, to compel the 
Legislature to repeal a law, that is high treason.” 


§ 269. Frost was a leader of the Cliartists, who were 
associated I'or the purpose of procuring various constitutional 
changes. In lti4U he and others concerted a rising in 
Wales. Three bodies of armed men were to attack the tow'u 
of Newport, overcome the military, stop the mails, and then 
signal to Birmingham, where a similar rising was to take 
place. It was expected that the insurrection would spread 
over the north of England, and then chartism was to be 

E roclaimed the law of the laud. Nothing was contemplated 
y chartism beyond six changes in the constitution of 
Parliament; three of whicli have already been granted, and 
no one of which was inconsistent with a reasonable govern¬ 
ment by King imd Parliament. The attempt was made as 
planned, but failed, and Frost, with two ottier riuglcailers, 
wci.j indicted for levying war against the Queen.** The 
defence was, tltat the insurrection was only intended for the 
purpose of releasing some Chartists, who were impri,soned at 
VVestgate, and procuring better treatment for another who 
was in prison at Monmouth. Tindal, C.J., in summing up 
tlie case to the jury, after reading Foster Crim. L,, pp. 210 


’ *21 St, Tri. 48(1, at p. 643. - Willes, Ablimst,andBuller, .TJ. 

^ •' Tlio case is badly reported in 9 (J. & P. P2‘J; the report in 4 8t. Tri. 
86 is full and accurafe. 
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and 211, said: “ So that I think the rule of law may be laid 
•down in a few words in this manner; To constitute a high 
treason by levying war, there must be insurrection; there 
must be force accompanying that insurrection, and it must 
bo for the accomplishment of an object of a general nature. 
But if all these circumstances are found to concur in any 
individual case, that is quite sufficient to constitute a 
levying of war.” As to the defence that was suggested, he 
said, t^at if it were made out, the acts ]n-OYed would _ be 
deficient in the main ingredient of the offence of levying 
war against the Queen within her realm; it would want the 
compassing and designing to put down the authority ot the 
Queen.^ 

§ 270. It will be observed that (iJhief Justice Tindal 
speaks of “force accompanying an insurrection,” not of an 
.armed or military insurrection. Mr. Justice Foster notices 
a distinction taken by Hale,® “ between those insurrections 
which liavo carried the appearance of an army formed under 
leaders, and provided with military weapons, and with 
drums, colours, etc., and those other disorderly, tumultuous 
assemblies, which have been drawn together and conducted 
to purposes manifestly unlawful, but without any of the 
ordinary show and apparatus of war before mentioned.” 
U{)ou this he says, “ T. do not think any great stress can be 
laid upon that distinction;” and points out the absence of 
.such circumstances in cases which had been held to amount 
to a levying of rvar. “ The number of the insurgents 
supplied the want of military weapons; and they were 
provided with axes, crows, and other tools of the like nature 
proper for the mischief they intended to effect —Furor anna 
rninistrat. The true criterion therefoi-e in all these ca.se3 is, 
Quo animo did the parties assemble ? ” ® 

As the specific intention is the essence of the olloucc of 
levying war, it must be made out by the prosecution. It 
may be info red from the acts proveil and from the state¬ 
ments accompanying them, but the Crown is bound to 
make out a complete case. The prisoner cannot be called 
on to prove his intentions.^ But, of course, in this, as in all 
other cases, if the prosecution has made out a case which is 
.sufficient in itself, if there is other evidence which would 


’ 4 St. Tri. N.S., pp. 4o9-443. 
- 1 Hale, .h.0.181. 

• Foster, Crim. L. 20S. 
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; ‘tuk, § 2C>'J. 


6i 


WAGING WAB. 



refute the presumption so raised, it must be produced by 
the defence. 

§ 271. Levying war as one of the branches of high treason 
is delined by'the English Commissioners in the following 
section, whicli in their Ke^yort of 1879, p. 19, they say, “exactly 

follows the existing law.’^ _ tit • * 

Section 75 (/). Levying war against Her Majesty 
either with intent to depose Her Majesty from tlie style, 
honour and royal name of the Imperial Crown of the United 
Kingdom of Great Britain and Ireland, or ot any other ol 
Her Majesty’s dominions or countries; or, in order, by lorce 
or constraint, to compel Her Majesty to change her measures 
or counsels, or in order to intimidate or overawe botli 
Houses, or either House of Parliament. . 

This ao-rees substantially with tlio definition given by 
Lord Mansfield ot levying war against the person of the 
King^ It must be remembered that in the time ot 
Edward III., and very long after, the King was the 
Government in a very different and more practical sense 
than he is now. The real offence consisted m using force 
for the purpose of taking authority out of the hands in which 
it was lawfully deposited. The offence is the same, vvhether 
that dewsitoiy was the King in person, as m the days ot 
the Plautagenets, or the Queen represented by her ministry 
in Parliament, as in England at present, or the <government 
of India, or the various Local Governments, as in l^^duu 
When the Indian Law Commissioners, in the passage already 
cited (ante, § 264), speak of the term “waging war against 
the Queen” as au unambiguous term, which is not to be 
subject to the constructive interpretations of the statute ot 
treason, it is probable they were referring to that levying 
of war against the majesty of the King, which led to such 
cases as those of Messenger and Damaree {ante, § 2b/;. 
They cannot have meant that no case could amount to 
a waging of war against the Queen, except an armed and 
organized rebellion for the purpose of substituting the 
native for the British Kaj, or handing over the Linpire ot 
India to the Kmsians. Ii a riot arose ^tween Hindus and 
Mahommedans in consequence of the killing of cows, and it 
the riot spread, and had to be put down by armed iorce, 
resistance to the soldiery would not be a waging of war 
under s. 121. But if an insurrection accompanied by torce 

1 Lord Ui.orge Gordon's ease, onU-, § 268. 
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was got np by leaders with the view of inducing the Hindu 
community to rise, and l)y violence or show of violence to 
coerce the Government of India into prohibiting tlie killing 
of viows, that, according to all English decisions, would 
certainly be a levying of war against the Queen, within 
the statute of Edward III.; and I imagine the Indian courts 
won d hold it to be a waging of war within the definition 
ot the Penal Code. It would be well, however, in all such 
cases to add charges under s. 121A, and under any of the 
sections of Chap. A^III. appropriate to the case. 

§ 272 Conspiracy.—Section 121A was added to the 
Penal Code by Act XXVII. of 1870, s. 4. It gets rid of 
•the same difficulty which was found in the Treason Act, 
where levying war against the King was treason, but con- 
spuing to^ against him was, as a mere conspiracy, 

only a misdemeanour. This was got over in .England by 
treating a conspimcy to levy war as an overt act^of com¬ 
passing the King s death, whose life was supposed to be 
endangered by an invasion, or any other enterprise which 
might place him in the hands of his enemies. For 
experience hath shown that between the prisons and the 
graves of princes, the distance is very small.” ^ In 1848 
s^t. 11 & 12 Viet, c. 12, s. 3, expressly enacted that 
ofiences similar to those in s. 121A should be punishable 
as lelonics, if the Crown chose only to treat them as such.*^ 
Ihe only difficulties that can arise under the latter section 
are as to what constitutes a conspiracy. 

§ 27t^>. A conspiracy may be defined as a combination bv 
•two or more persons to do an unlawful act, or to do a lawful 
act by iiidawlul moans. In England iiulictineuts for con- 
spiiacy in every possible sort oi case arc most frequent. 
L'udcr the Penal Code, tlie present section is the only one 
which renders punishable a mere consjiiracy to do an illegal 
act, which does not go beyond the conspiracy Tlie onlv 
other part of the (’ode where the word is used is in s. liil 
-and the other sections relating to abetment, and there it is 
oxpressly enacted that a conspiracy only amounts to abet¬ 
ment, “it an actor illegal omission takes place in pursuance 
of that conspiracy, and in order to the doing of that thing/’ 
By toe Explanation of s. J2lA, it is dcclariHl that 

J Fbstcr, CriiD. L. 195 197. 
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constitute a conspiracy under this section, it is not necessary 
that any act or illegal omission shall take place in pursuance 
thereof.’’ This brings a conspiracy under that section into* 
conformity with the English law. 

In the case of Mulcahj v. The Queen, where a Fenian was 
convicted under the Treason-Felony Act, and appealed to* 
the House of Lords, Willes, J., in delivering the opinion 
of the judges, laid down the law as to conspiracy as follows: 

A conspiracy consists not merely in the intention ot two- 
or more; but in the agreement of two or more to do an 
unlawful act, or to do a lawful act by unlawful means. So* 
long as such a design rests in intention only, it is not 
indictable. When two agree to carry it into effect, the^ 
very plot is an act in itself, and the act ot each ol the 
parties, promise against promise, act'm contra actum, capable 
of being enforced, if lawful, punishable, if for a criminal 
object or for the use of criminal means. And so lar as 
proof goes, conspiracy, as Grose, J. said in Hex v. Brissac,^ 
IS generally ‘ matter of inference deduced Irom certaim 
criminal acts of the parties accused, done in pursuance ot 
an apparent criminal purpose in common between them.’ 
The number and the compact give weiglit and cause danger,, 
and this more especially in a conspiracy like those charged 
in this indictment.” ^ 

§ 274, Treasonable correspondence, either by inciting a. 
friendly 8tate to hostility, or by furnishing valuable informa-^ 
tion to an enemy, used in England to be charged either aa 
an overt act of compassing the King’s death, or as adhering 
to his enemies,'^ Under the Code it would clearly be punish¬ 
able as a conspiracy under s. 121A. In such a case. Lord 
Kenyon, C.J., said: ‘‘The criminality did not rest on an 
invitation to the Frencli to invade the country. It, accord¬ 
ing to Lord Manslield, in Bex v, Hensey, the communication 
was likely to be of use to the French to enable them to 
annoy us, defend themselves, or shape their attacks, sending 
such a paper with a view of its going to the enemy was 
undoubtedly high treason.”^ And it makes no difference 
that the letters, etc., were interrupted, and never reached 
the enemy, for the crime consists in the attempt to injure,, 
nut in the injury done.^ 

^ d East, 171. ^ b.h., 3 H.L. 317. 

^ Jieg. V. Ihmey, 1 burr. G13; Foster, Criin. L. IH*.'. 
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^^^ 275. As to the evidence of such a conspiracy, loose 
words spoken without relation to any act or design are not 
treason, or an overt act; but arguments,.and words of per¬ 
suasion to engage in such design or resolution, and directing 
or purposing the best way for effecting it, are overt acts of 
high treason; likewise consulting together i'or such a pur¬ 
pose/* ^ But words may be evidence of treason, either as 
explaining an act which might otherwise be innocent, or 
when accompanied by an act in furtherance oi the intention 
expressed by thein. For instance, in an old case it was 
held that threatening to kill the King, provided the person 
afterwards comes^to England for that purpose, was an overt 
act of treason.^ So letters and papers, whether published 
or unpublished, which “ were written in prosecution^ of cer¬ 
tain determinate purposes, which were ail treasonaole, and 
then in contemplation of the offenders, and were plaiidy 
connected with them. But papers not capable of such con¬ 
nection, while they remain in the hands of tlie author un¬ 
published, will not make a man a traitor.” ^ The most 
important rule of evidence, however, in eases of conspiracy, 
is that which makes the acts, wTitings, and words of any 
one member of the conspiracy, in reference to their common 
intention, admissible against every other member (Act L 
of 1872, 8. 10, § 230). An early example of this rule 

is to be found in the trial of Lord Preston^ in 1001 for 
^ high, treason, before Chief Justice Holt, where the defendant 
*with pathetic persistence continually interrupted the judge 
in his summing up to point out that such an act was not 
done in his presence; while the jndge, with unfailing 
patience and perfect courtesy, stopped to explain to him 
that when ho had once got into the meshes of a conspiracy 
he was answerable for anything done by ins associates. So 
ill Stone's case,' w’here he was charged with conspiring with 
Jackson to send treasonable information to i ranee, a letter 
by Jackson, which had f.*een intercepted in England, was 
held admissible against him. yimihirly in the case of 
Huni^ where Hunt and others were indicted for uula\vfiul> 
meeting together for the purpose of exciting di.sa£tection, 
it was held that resolutions proposed at a former inoeting 
at which he had presided, w'ere admissible as showing the 

> Per Holt, CJ., i'. V. Charnod\, m 1096; 12 St. Tri. 1377, at i*. 
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intention of those who assembled at the second meeting, 
both having avowedly the same object. The meeting in 
question w^s attended by large bodies of men who came 
from a distance, marching in regular military order; and 
it was held to be admissible evidence of the character and 
intention of the meeting, to show, that, within two days of 
the same, considerable numbers of men were seen training 
and drilling before daybreak, at a place from which one ot 
these bodies had come to the meeting; and that on their 
discovering the persons who saw them they ill-treated them, 
and forced one of them to swear never to be a King’s man 
again. Also, that it was admissible evidence for the same 
purpose to show, that another body of men in their progress 
to the meeting, in passing the house ot the person who had 
been so ill-treated, exhibited their disapprobation of his 
conduct by hissing. And inscriptions, and devices on 
banners and flags, displayed at a meeting were held to be 
admissible evidence for the some purpose. 

§ 27(j. Evidence of the acts of one person can only bo 
used against another, “ where there is reasonable ground 
to believe that two or more persons have conspired together 
to commit an offence, or an actionable wrong.” ^ As it has 
been laid dowm in England, “ before yon give in evidence 
the acts of one conspirator against another, you must prove 
the existence of the conspiracy, that the parties were 
members of the same conspiracy, and that the act in ques¬ 
tion was done in furtherance of the common design. Of 
course if tliis rule were to be taken literally, it would be 
impossible ever to prove a conspiracy. The evidence would 
be inadmissible till the proof was complete. Practically, 
the dilliculty is got over in this way. Counsel for the 
Crown states the case he expects to prove, and the general 
evidence by which he hopes to make it out. When evidence 
i.s tiflered which strictly only affects one defendant, it is 
received provisionally against the others, subject to the 
undertiiking that sufficient connection will bi' established 
between them as the case goes on. When the evidence is 
completed, it is the duty of the judge to denude whether, 
upon the whole facts, supposing them to be proved, sufficient 
connection is sliown between the parties to make the acts 
of one evidence against the other. It is for the judge to 
Hay, as a matter of Jaw, whether particiilar evidence can be 
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submitted to the jury. It is for the jury to say, as a 
matter-of-fact, whether they believe the evidence. They 
are told by the judge that if they disbelieve the connecting 
evidence, they must disregard . the evidence which assumes 
the connection. Where the judge tries a case without a 
jury, of course he performs all these mental operations 
himself.^ 


§ 277. Seditious Language.—Section 124:A reproduces 
f?. 113 of the Code as originally drafted by Mr. Macaulay. 
By some curious omission it seems to have dropped out of 
‘the Code, as finally passed in 18G0.“ It Wiis adopted with 
some verbal alteration by Sir James Stephen, and added to 
the Code by Act XXVII. of 1870, s. 5. Without it there 
would have been no law by which what is known in 
Engiatid as seditious language could have been punished in 
India. Possibly, if occasion arose, sedition might have been 
treated as an oifence not provided for by the Penal Code, 
nnd therefore, under s. 2, punishable by some other process. 
Such a stej), however, would have been a very extreme 
measure ; and the remarks of the Commissioners in Note C. 
of the lieport of 1837, p. 117, show that the result would 
have been very doubtful. The section is very carefully 
drawn, so as to represent the law as it has settled down in 
England since Mr. Fox’s Libel Act of 1792.^ The most 
complete description of that law with which I am acquainted, 
is contained in the charge delivered by Mr. Justice Fitz¬ 
gerald to the Grand Jury in 1868, when two journalists 
were tried for seditious writings, in furtherance of the 
Fenian conspiracy.^ He said: ‘‘Sedition is a crime against 
society, nearly allied to that of treason, and it frequently 
precedes treason by a short interval. Sedition in itself is a 
comprehensive term, and it embraces all those practices, 

' Grim. P.C., 1882, ss. 298, 299. 

- Sec 19 Cal., p. 42. 

*' 2 8teph. Grim. L. 359. 

* Boj, and 11 Cox, p. 15. Tlio hinjj^iuigo ns4.:d by 

him was quoted aud relied on by Cave, rj., in the case oi Jlr;/. v. Jlurns, 
10 Cox, 305. It condenses the remarks addressed to the jury at the 
trial by Fitzgerald, J.,in SuV 'tvan'fi case, 11 Cox, p. 53, and by Dcasy, B., 
in Fir/oU'8 case, 11 Cox, j). 00. It is also in acoordaiicc with the g'*’;eral 
language used by the English judges in directing juries in simiiar 
cases. See mr Lord EllenlKjrough, V. v. Luiuhvrty 2 Camp. 400; j>cr 
Best, J., iG V. liunu(t, 4 B. A A., pp. 120. 131; ;>rr Littlcdaln, J , 
Beg. V. r.7u>is, 9 C. & P. 450, at p. 101; Beg, v. L.vtU, 9 C. A P. 4i;2, 
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whether by word, deed, or writing, which are calculated to- 
disturb the tranquillity of the State, and lead ignorant 
persons to subvert the Government and the laws of the- 
Empire. The objects of sedition generally are, to induce 
discontent and insurrection, and stir up opposition to the 
Government, and bring the administration of justice into- 
contempt; and the very tendency of sedition is to incite the 
people to insurrection and rebellion. Sedition has been 
described as disloyalty in action, and the law considers a& 
sedition all those j^ractices which have for their object to 
excite discontent or dissatisfaction ; to create public dis¬ 
turbance, or to lead to civil war; to bring into hatred or 
contempt the Sovereign or the Government, the laws or 
constitution of the realm, and, generally, all endeavours to 
promote public disorder.” On the other hand, no criticism 
of the Government or its acts, however severe; no disappro¬ 
bation, however serious or strongly expressed, amounts to 
sedition, where it takes the form of free and fair discussion,, 
and where its object is to reform grievances, not to excite 
disaffection. ‘‘Journalists are entitled to criticize the 
conduct and intentions of those entrusted with the admin¬ 
istration of the Government. They are entitled to canvass 
and, if necessary, censure either the acts or proceedings of 
Parliament, and are entitled to point out any grievances 
under w'hich the people labour.” “ When a public writer 
exceeds his limit, and uses his privilege to create discontent 
and dissatisfaction, he becomes guilty of w'hat the law calls 
sedition.” ^ Exactly similar language was used by Petherain,. 
C.J., in the only case under this section which appears to 
have arisen as yet in India. He pointed out the diflerence 
between the meaning of the words “disapprobation” and 
“ disaffection,” and juweeded as follows : “ If a person uses 
father spoken or written words, calculated to create in the 
minds of the persons addressed a disposition not to obey the 
lawful authority of the Government, or to subvert or resist 
that authority, if and when occasion should arise; and if he 
does so with the intention of creating such a disposition in. 
liis hearers or rcjulors, he will be guilty of the offence of 
att( 3 mpting to excite disaffection within the meaning of thu 
section, tiiough no disturbance is brought about by his 
words, or any feeling of disatVoction, in fact, produced by 
tlu 3 m. It is sufficient for the purposes of the section, that 
tliu words used are calculated to excite feelings of ill-will 

‘ 11 Cox, pp. 5o, rut 





against tliG GoyGminGnt, and to hold it up to tlio liatied 
and contempt of the people, and that they were used ’\r\ith 
the intention to create such feeling.” ^ 


§ 278. It will be observed that both in the explanation 
of s. 124A, and in the language quoted above, the essence 
of the crime consists in the intention with which the 
language is used. But this intention must be judged solelj 
by the language itself. Intention for this purpose is really 
no more than meaning. When a man is charged in respect 
of anything he has written or said, the meaning of w'hat he 
said or wioto must be taken to be his meaning, and that 
meaning is wliat his language would be understood to mean 
by the people to whom it is addressed. The mode of putting 
this part of the case to the jury is admirably stated by Best> 
J., in JR, V. BuTdett? ‘‘With respect to whether this was 
a libel, I told the jury that the question, whether it was 
published with the intention alleged in the information, w^as 
peculiarly for their consideration; but I added, that the^ 
intention w^as to be collected from the paper itself, unless 
the import of the paper Avero explained by the mode qi 
publication, or any other circumstances. I added, that if it 
appeared that the contents of the paper \vere likely to excite 
sedition and disaflection, tlie defendant must be pr^umed 
to intend that which his act was likely to produce.” The 
meaning is to be collected from the whole document, and 
not merely from isolated passages.*^ External evidence may 
be offered either to prove or to rebut the meaning ascribed 
to the language by the prosecution. For instance, w’here the 
libel consisted in asserting that the King’s troops had 
inhumanly murdered their American fellow^-subjects at 
Lexington, and the indictment asserted that the libel was- 
concerning His Majesty’s Government and the emjdoyment 
of his troops, and the defendant produced an oHicer who 
had been present at Lexington; Lord ^r.insfield held that 
he was a proper witness, not to show that the troops luid 
behaved inhumanly, but that they had been employed on 
behalf of the Kii^g as his troops.* So where a person is 
libelled anonymously, it is every day’s experience that 


^ V. Jt^fjendra Chv>\der Bose, 19 Cal. 35, at p. 41. 
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witnesses are called to say to whom they understood the 
libel to refer. But however different may be the construc¬ 
tions suggested, the final question to be decided is, not 
what was the metming of the writer, but what was the 
meaning of the language he used.^ As Chief Justice De 
Grey said in Horne’s case,*^ ‘‘ As the crime of a libel con¬ 
sists in conveying and impressing injurious reflections upon 
the minds of the subjects, if the writing is so understood by 
all who read it, the injury is done by the publication of 
these injurious reflections, before the matter comes to the 
jury and the court. The true rule to go by is laid down by 
Lord King in the case of li. v. Matthews^ that the court and 
jury must understand the record as the rest of mankind do. 

§ 279. The truth of language charged under s. 124A as 
being seditious, can neither be pleaded nor proved. It is 
quite immaterial. This might be expected as a matter of 
■common sense. The statements are generally true enough 
as matters of fact. When, for instance, the Sangobasi com¬ 
plained ^ that we suffer from the ravages of famine, from 
inundations, from the oppressive delays ot law courts, from 
accidents on steamers and railways ; ’’ no one could deny 
the facts; and as to the Jaw courts and the railway accidents, 
it was equally true that those misfortunes had become more 
prevalent with the extension of English rule in India. I he 
offence consists in making use of statements whether true 
or false; whether the facts are or are not grievances, as a 
means of exciting subjects against their rulers. As Lord 
.Mansfield said in K v. Horne ‘‘It may vary the degree 
of mischief, malice or guilt, but it is totally immaterial as 
to the constitution of the crime upon the record, whether 
the words refer to something that has existed, and^ mis¬ 
represent such existent facts, or are an entire fiction. As 
a matter of authority it is equally clear. Even as regards 
libels upon private individuals, it was the well-established 
rule, “that in an indictment or criminal prosecution for 
libel, the party cannot justify that the contents thereof are 
true, or that the person upon whoi:' it is made has a bad 
reputation.’^® As regards seditious libels, the rule was 
equally clear, and in BardetCs case it was laid down as 
l)eyond doubt; and although the objection was made that 
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the facts asseiterl by the defendant were true it was not 
even attempted to bo supported bv argument at the tr.aL 
By Lord Campbell’s Act (6 & i \ ict, c. 9G, s .6), the law 
wL altered to this extent, that on the trial of any indict¬ 
ment or information for a defamatory libel, the defendant 
was entitled to plead that the facts alleged were true, and 
that it was for the public benefit that they should be- 
nublished. This act, however, does not apply to seditious 
libels, as to which the law remains unaltered. In the case 
of Charles Cavan who indicted in Irelan^or 

seditious libel in 1847, a plea framed under Lord Campbell s 
\ct was held to be bad in law. Blackburn, C.J., saul. it 
requires verv'little consideration to see that a provision ot 
this sort would not apply to libels, seditious or blasphemous 
In a more recent case, where the same point 
above decision was affirmed. Lawson, J., said: The Couit 
is c^ravelv asked to gweamamlamus requiring themagistiate 
to receive evidence, for the purpose of proving that it was 
for the public benefit that a libel should be published, witk 
the intention of bringing the Clovernment of the 
and the administration of the law into hatred and contempt, 
and of exciting hostility.” ^ 

^ ‘’80 In the case of the Bangobasi newspaper, it was 

contended for the defence that only the actual .speaker or 

T\'riter of the seditions language was liable, ihis plea was 
of course set aside at once.^ A much more .substantial- 
question. however, arises, whether evidence ot *’6 1’^“; 
tion of such language, in the literal sense, without furthei 
complicity, is sufficient to warrant a conviction under the 
sectmn. ^nder the old law in England it certainlv was. 
In one of the prosecutions arisin_g out of the celebrated 
letter bv Junius to tlie King in 1769, Almon, .a bookseller, 
was indicted for the publication of tlie libel. He had done 
nothincr but sell the letter in tlie ordinary way of busine^ 
At the trial a juror put to Lord Mansfield this care ully 
prepared question, “ Whether the bare proof of the sale in- 
Slr.^Almon’s shop, without any proof of bn««’^edge, 

consent, approbation, or maha anmiis, in Mr. Almon him¬ 
self was sufficient in law to convict him oriminally of pi - 
lishinir a libel.” Lord Mansfield answered, tliat it was con- 
ciusivl evidence, upon whidi the defendant was convicted. 

1 i B. & A., pp. 1-15,146,181. - ” V. 
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Upon the subsequent discussion of the case, Lord Mansfield 
explained his answer as meaning: If it is believed, and 
remains unanswered, it becomes conclusive/’ He went on 
to say: "‘It is liable to be contradicted where the fact will 
bear it, by contrary evidence tending to exculpate the 
master, and to show that he was not privy, nor assenting 
to it, nor encouraging it.” What evidence would make out 
tliis defence he did not suggest. Probably nothing short of 
-proving that the paper had gone into his shop without his 
knowledge or against his orders. In this and later cases 
the judges put it on the simple principle, that a person who 
makes a profit by the sale of an article in his shop, is 
responsible for the act of his servant in selling it.^ Upon a 
similar indictment against the proprietor of a newspaper, lie 
proved that he lived in the country, that the whole manage¬ 
ment of the paper was entrusted to an editor, and that 
he knew nothing of what it was to contain, or of what it 
did contain, till he read it next day. TJiis, again, was held 
to be no defence.^^ In this respect also the law was altered 
by s. 7 of Lord Campbell’s Act, which authorized the 
defendant ‘^to prove that such publication was made without 
his authority, consent, or knowledge, and that the said 
publication did not arise from want of due care or caution 
on his part.” In a case upon this section, it was pointed 
out by the judges that the mode in which the above 
•cases had been decided was in direct contravention of 
the fundamental principle, that to constitute guilt there 
must be a mms rea, an intention to violate the law.” A 
j)erson who employs another to do a lawful act is to be 
taken to authorize him to do it in a lawful, and not in an 
unlawful, manner. This is the principle which is applied to 
otlier cases of acts done by servants, when it is sought to 
fix <u’iminal liability on the employer. If the paper was a 
c*alumnious papei’, its general character would negative the 
ordinary presumption of innocent intention, and lairly lead 
to the inference that the proprietor authorized the insertion 
of [slanderous articles.” ‘‘Whore a general authority is 
given to an editor to publish libellous matter at his discre¬ 
tion, it will avail a proprietor nothing to show that he had 
not authorized the publication oi the libel complained of. 
It is equally clear that though, in iho authority originally 
given to the editor, no licence to publish libellous matter 
juay liave been contained, still such an authority may be 

J li . V. Almonr 0 Burr. - Ji. v. 3 Bsp. 21, 
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inferred from tlie conduct of the parties; as, for instance, 
from the fact that other libels have been published in 
the paper, which have come to the knowledge of the pro- 
pi ietor, and without his remonstrance or interference, or the 
Teinoval of the editor, from which the assent of the pro¬ 
prietor might well be inferred ” ^ Of course Lord Camp- 
'bell’s Act is not law in India, but the rules laid down in 
the last case appear to be in accordance with s. 124A. The 
•offence constituted by it requires an act coupled with a 
distinct intention. The man who intentionally gives circu¬ 
lation to seditious language is even more criminal than the 
men who useil it to a limited audience. But it must be 
proved, by direct evidence, or necessary inference, that it 
Avas circulated with his knowledge or by his authority. As 
Petheram, 0.J., said : ^ “ The offence is attempting to excite 
disaffection by words intended to be read, and I think that, 
‘^vhoever the composer or the writer might be, the person 
who used them for that purpose, within the opinion of the 
jury, was guilty of an offence under s. 124A.” 

§ 281. The mere writing of seditious words which are not 
intended for publication, and are kept by the author in his 
own possession, would not be punishable under the above 
f?ection.‘’^ But if a person writes seditious words, intending 
them to be published, and they are afterwards published, 
though in a different way, and to a greater extent than he 
had conteinplat'‘d, this completes his offence. It is also to 
be remembered that the act of publication is complete as 
soon, as the contents of the writing have been communicated 
to any person, or even if the writing itself has been parted 
with by the author with a view to a subsequent publication, 
•though the person who receives it is unable to read it, and 
even though the document is intercepted, so that it never 
reaches the public for whom it is intended. As a matter ot 
jurisdiction the offence is complete in the district where the 
author bands over the document, for the purpose of being 
communicated to tlie public.^ 

§ 282. Offences against the public tranquillity, as <lelined 
by the Code, come under the general heads of unlawful 
assembly, rioting, turbulent assembly, and affray, numerous 

* IiC(j, V. Holbrook, 4 Q.B.D. 12, at ))p, 50, 58, 01. 

- 19 Cal, p. 41. 

^ Foster, Orim. L. 198, 

^ li, V. Bimkit, 4 B. &: A 95, at I'P- 1’26,185 -137,14^-111, 153, 
15B--100. 
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variations arising according to the mode, or the circum¬ 
stances of aggravation, wliicli accompany the special offence. 

Unlawful Assembly.—By s. 141, an assembly of five or 
more persons is designated an unlawful assembly,” if the- 
common object of the persons composing that assembly, is— 
First —To overawe by criminal force, or show of criminal 
force, the Legislative or Executive Government of India, or 
the Government of any presidency, or any Lieutenant- 
Governor, or any public servant in the exercise of the- 
lawful power of such public servant; or, 

Second ,—To resist the execution of any law, or of any 
legal process; or, 

Third ,—To commit any mischief or criminal trespass, or* 
other offence (see § 40, ante) ; or, 

Fourth ,—By means of criminal force, or show of criminal 
force to any person, to take or obtain possession of any 
property, or to deprive any person of the enjoyment of a. 
light of way, or of the use of water or other incorporeal- 
right of which he is in possession or enjoyment, or to enforce 
any right or supposed right; or, 

Fifth .—By means of criminal force, or show of criminal 
force, to compel any person to do what he is not legally 
bound to do, or to omit to do what he is legally entitled 
to do. 

Explanution .—An assembly which was not unlawful when 
it assembled, may subsequently become an unlawful 
assembly. 

§ 283. An assembly becomes unlawful by virtue of the 
unlawful purpose for which it is constituted, or by which it. 
is actuated, although no actual offence is committed by any 
one in pursuance of such purpose. If it was originally 
brought together for an unlawful object, it is illegal from 
the vei*y first. If it was originally an innocent assembly,. 
as where a number of persons unite for lawful discussion, or 
to form a religious or caste procession, it will become illegal 
as soon as, from any cause, the purpose of the assembly 
changes into an unlawful piupose. One who is innocently 
mixed up with, or is a s}>ectator of such an unlawful assembly,, 
is not said to be a member of it, unless he has intentionally 
joined it or continued in it after he became aware of the 
facts wliicli render it unlawful (s. 142). On the other hand, 
no one who intentionally joins or continues in an assembly 
which is or has become illegal, is allowed to say that he* 
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was mevely a harmless spectator. The danger of such an 
assembly arises from the mutual encouragement given by 
its numbers to those who form it, and the intimidation to 
those who are affected by the assembly. A person wlio, 
having innocently got into a crowd, is unable by the mere 
sveiglit and pressure ot numbers to escape from it, could not 
be said to continue intentionally in it. Such a case, how- 
-ever, would have to be made out by the person who alleged 
it. It should hardly have required a decision of the Hi^h 
CovLYt to show that a person does not join an unlawful 
assembly, which he has gone out to oppose, merely by 
getting physically mixed up in it.^ 

§ 281. The essence of the offence defined by s. 141 is the 
common object of the persons forming the assembly; there¬ 
fore in a charge under that section, or for rioting, it is 
necessary to state distinctly in the charge what is alleged 
to have been the common object, and this object must be 
proved and found by the jury or Court. In a case in wliich 
the judge in his charge had referred to two possible common 
-objects, one of which only had been alleged, and there v\as 
nothing in the verdict to show which of these views had 
been accepted by the jury, it was held that there must be 
a new trial, as the prisoner might have been convicted of 
assembling with some object of which he had not been 
accused, and which he had not an opportunity of meeting. 

The objects of an assembly, alleged to be unlawful, would 
be established by its acts, by the placards and advertise- 
ments convening it, and by the language and conduct ot 
its individual members, and still more ol its leaders and 
instigators.^ 

§ 285. Clause First—Vhe mere assemblage of large masses 
of persons for the purpose of hearing political addr^ses, 
or even of demonstrating by their numbers the weighty ot 
public opinion which is arrayed on either side of any question 
of the dav, is not illegal, as an attempt to overawe the 
Oovernment or its oHicers. -To bring it witliin this clause 
it would be neccssarv to show, that the object of the meeting 
was not a hona fide desire to exhibit and to influence pub ic 
opinion, but a menace «>f the physical force which the 
promoters of the meeting could bring to b .‘ar in support of 


* iSivjoo Shitjh V. lihovh JjnHy NV.H. Cr. OG. 

Siihiv V. ‘22 Ciil. 276. ^ 

Evkkmce Act, 1. of ib72, s. 10; ante. >§ 28b, 
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their views. It was on this ground that the Government 
put a stop to the series of monster meetings which O’Connell 
had organized in Ireland, in 1843, in support of Repeal of 
the 'Union. On his trial next year. Chief Justice Penne- 
father in charging the jury pointed out, that it was not 
necessary to sliow that any breach of the peace had taken 
place, or was intended to take place at such meetings. It 
was sufficient if ^^the persons who had collected that mass 
and multitude together, did so for the purpose of making 
a demonstration of immense physical force and power, 
guided and actuated by the will and command of the person 
who had caused that meeting to assembleand if ^‘his 
object was to overawe the Legislature, who are likely to have 
to consider certain political subjects in which he was 
interested, and for the purpose of deterring the Legislature 
and the Government of the country from a free, cool, and 
deliberate judgment on the subject.”^ And so it would be 
if crowds were to assemble to hoot a Government official, 
who had made himself obnoxious in the discharge of his 
public duties, or who was supposed to favour some measure 
which was opposed to the popular wish. 

§ 286. Clause Second .—The circumstances under which the 
execution of legal process may lawfully be resisted, have 
already been considered (ante, §§ 2U6—214). But it by no 
means follows that persons other than the party aggrieved 
may join him in such resistance, and still less that they 
may get up an opposition on their own account. The view 
of the English authorities appears to be, that when the 
illegal act of a public official creates a breach of the peace, 
the bystanders may interpose to prevent tlie peace being 
broken, and that if they use excessive violence, the pro¬ 
vocation will be an extenuation of their offence {ante, § 226). 
I know of no case in which it has been held lawful to 
collect a number of persons to resist the execution of legal 
process. Hawkins says that ‘‘an assembly of a maids 
friends in his own house, for the defence of the possession 
thereof, against those who threaten to make an unlawful 
entry thereinto, or for the defence of his person against, 
those who threaten to beat him therein, is indulged by law, 
for a man’s house is looked on as his castle.” Here he is 
evidently referring to threats of pure violence, and in the 
same section lie states that no assembly of a man’s friends 

’ Ann. lieg, of 1844, 363: 5 St. Tri. N.S., p. G08. 
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in public, to defend bis person against those who threaten 
to beat him is lawful; for sucli a proceeding would raise 
tumults and disorders, and the proper remedy is by resort 
to the public authorities.^ The case of E^g. v. Allen {ante, 
§ 226) seems also to negative tlie legality of any pre¬ 
meditated resistance to legal process, though in itself 
irregular. 

§ 287. Clause Third ,—The object under this clause must be 
to commit mischief, criminal trespass, or some other offence. 
Where a criminal intention is a necessary ingredient in 
the offence, as it is in those specifically mentioned, the 
clause will not be satisfied, if it can be shown that the 
defendant had a right, or honestly believed that he had a 
right, to do the act complained of. In this respect it 
differs from cl. 4. A and B were joint owners of a piece 
of land. A erected an edifice on it without the consent of 
B, who obtained a decree of the Civil Court directing its 
removal, and removed it accordingly. Subsequently the 
servants of B found the servants of A putting up the 
erection again; they protested against its erection, pulled 
down the part already put up, and thrust aside the servants 
of A. They were convicted of rioting. This conviction 
was set aside by the High Court. It was clear that the 
defendants were not committing mischief, so as to bring the 
case under cl. 3, since they w’ere doing on behalf of their 
mastejT what he was legally authorized to do; nor criminal 
trespass, as they were on their master’s land. Nur did the 
case come under cl. 4, as they were doing what they ^vore 
entitled to do in defence of their possession of the common 
property. Tliere was no violence or breach of the peace, 
and the police were standing by and looking on wliile the 
acts complained of took place.*-^ 

§ 288. Clause Fourth .—Under this clause it is humaterial 
whether the possession or enjoyment sought to be recovered 
was claimed under colour of title, or without it, and whether 
the right which is asserted is a valid or invalid one. The 
object of the clause is to prevent breaches of the peaco, by 
compelling every one who desires to enforce a dis;>uted 
right, to do so under the authority of the law.® The 
princii>le is the same as that under w^hich the magistrate is 

• 1 Hawk. P.C. 516. 

" Jl'g. V. y Siuffi.. 8 Cal. 576, pp. 584—5b7. 

^ Mohtr fShcik/i V. -1 Cal. 692, 
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autliorized in cases where a breach of the peace is appre¬ 
hended, to maintain the party in possession until suit 
brought, or to restore to possession one who lias been dis¬ 
possessed by criminal force.^ It is in accordance with the 
old stat. 5 Rich. II., c. 7 ; “ And also tlie King defendeth, 
that none from henceforth make any entry into any lands 
and tenements, but in case where entry is given by law; 
and in such case not with stronir hand, nor with multitude 
of people, but only in peaceable and easy manner.” This 
corresponds with the Code, which only creates an offence 
where the persons who are_ attempting to enforce a real or 
supposed right, do so by criminal force, or show of criminal 
force; that is (s. 350) intending to cause injury, fear, or 
annoyance to those who might wish to resist them. And so 
Hawkins says, “ It is to be observed that wherever a man, 
either by his behaviour or speech at the time of his entry, 
gives those who are in possession of the tenements whicli 
he claims, just cause to fear that he will do them some 
bodily hurt, if they will not give way to him, his entry is 
esteerned forcible, whether he cause such a terror by carry¬ 
ing with him such an unusual number of servants, or bv 
arming himself in such a manner as plainly indicates a 
design to back his pretensions by force, or by actually 
threatening to kill, maim or beat those who shall continue 
in possession, or by giving out such speeches as plainly 
imply a purpose of using force against those who shall use 
any resistance.” And, “ if an entry be made peaceably, 
and if before actual and complete possession has been 
obtained, violence be used towards the person who is in 
possession, that is criminal within the statute of Richard 
II.” Where there is a dispute as to the right to possession, 
neither party being in undisturbed possession, whichever 
party forcibly attempts to secure the nght which he claims 
IS punishable under this .section.' 

§ 289. Ibis provision is one of those rare instances in 
rvhich an act, which, in the view of the civil law, is lee-al, 
and gives no right of action to the person affected by it, is 
punishable criminally on account of its injurious conse¬ 
quences to the public peace. Vviiero a tenant bolds over 


• Grim. P.C, Rs. 145, 522: Jimwit Naik v. Iteg., 6 Mad 215 • re 
yn/naaA 23 Sutb. Cr. 25. i • > 

=* 1 Jlawk. P.C. 5(Jl; Mihur v. 2 C. & P. 17. 

■> /’er Fry, .J., Edwkk v. n<mkrs, 18 Uh. D. 199. 

■' A-e Pcan/ Mnh u, Sir-ar, Ciil. 639. 
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after his tenancy has come to an end, the landlord may 
enter upon the land or house, and dispossess him If he 
does so in a tumultuous and forcible manner, the landlord 
IS liable to be indicted; but the tenant cannot brin^^ any 
action anjainst him for trespass.^ And so “if the like 
number (in India five or more persons) in a violent and 
tumultuous manner join together in removing a nuisance, 
which may lawfully be done in a peaceful manner, they are 
as properly rioters as if the act intended to be done by 
them were never so unlawful ; for the law will not suffer 
peisons to seek redress of their private grievances by such 
dangerous disturbance of the public peace.” “ And violent 
resistance to processions, whether legal or otherwise, on 
the plea that the procession was a nuisance, is ilie<»al 
undei s. 141, cl. 4."’ Such an indictment cannot, however, 
be supported by evidence of a mere trespass, or of an 
entry which had no other force thau such as is implied by 
the law m every trespass. There must be proof of such 
force, or, at least, of such show of force, as is calculated to 
prevent any resistance.^ Further, if the legal owner of 
property, entitled to immediate possession, can obtain com¬ 
plete and peaceful possess!..n, where there is no one present 
to resist, aud uo breach ot the peace can possibly take place, 
he may do so, and my attempt forcibly to turn him out of 
possession will be illegal. A house was mortgaged to Lo\ns 
in lee. Jde lelt the mortgagor in possession, and the latter 
let the pr(‘mises to Teltoid. Lows went to the house early 
m the morning with a carpenter and another man, there 
being no one inside, took the lock oli’ the door and entered 
into actual possession. Subsequr ^ly Telford and another 
got in at a side v\indow and ejected Lows. It was hold by 
the House ot Lords that Lows iiad done nothing which was 
illegak that he had acquired a lego] possession of the house, 
and that the forcible entry by Teltord wa.s an indictable 


^ ^ 431. Wlietlior the tenant can sue for 

personal violence uec 1 m the necessary process of turning him out is 
a qutistion which apj^-ars still to be uuueciri.:d. ISeo Xewtun v. Hat laud, 

p 442* 11 .M. A W., 
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offence.^ Where, however, tlie property is land, of which 
it is impossible to obtain complete and exclusive physical 
possession by mere occupation of part, it would be unsafe, 
and probably illegal, to attempt such a proceeding.*^ 

§ 290. It has been frequently held that the mere assem¬ 
blage of numbers, with a view to repel illegal aggression 
upon property which is in the peaceful possession of another, 
is not an unlawful assembly, and that actual resistance, 
within the limits allowed by law, is not rioting.^ A good 
deal of discredit, however, was thrown upon this view by a 
recent case before the Calcutta High Coiirt.*^ In that case 
the following facts appeared. A watercourse issued from a 
river, and after passing on for about two miles, irrigated the 
lands of Fazilpore. The point of junction of the river and 
the watercourse, and the lands between this point and 
Fazilpore, belonged to a person who was known as the 
Mohashoy. Fazilpore belonged to the Thakurs. The 
Thakurs asserted that they had a right to erect a bund 
at the point of junction, so as to secure the irrigation 
of Fazilpore. This right was denied by the Mohashoy ; 
but it was found, as a fact, by the courts below that 
it had been the practice to erect such an embankment. 
On the occasion in dispute the Thakurs went to the spot, 
either to renew a bund which bad been entirely washed 
away, or to renew a bund which had been partially washed 
away. They went peacefully, at 10 a.m., in such numbers 
as were necessary for the purpose, and without arms or any 
show^ of force. While they were working, about twelve 
hundred of the Mohashoy’s people, many of them armed with 
latties, and headed by the petitioners, assembled together, 
and proceeded to the bund. Then twenty-five or thirty 
men detached themselves, and attacked the Thakurs parly, 
the most of whom had already fled, wounded five, and loft 

1 Lows V. Telford, 1 App. Ca. 414; see per Lord Selborne, at p. 126. 
It must be remembered tliat under the English statutoa forcible entry 
may be committed by a single person as well as by twenty. 1 Hawk. 
P.C. 502. 

- See 2)0r curiam, 6 Mad., p. 2-16. 

^ V. Jfiilo Sinith, 8 »Suth. Cr. 41; Beg. v. Sachec, 7 Suth. Or. 112 ; 
Beg^ V. Tuhi, 2 B.LJi. A. Cr. 16; S.C. 10 Suth. Or. 64; Beg. v. Otmo 
(yharait, 6 Appx. 9; S.C. 14 Suth. Cr. 69; Jiirjoo Singh v. Khuh 

Lfill, 19 Suth. Cr. 66; re Skunker Singh, 23 Suth. Cr. 25; Beg. v. Baj- 
coomar Singh, 3 Cal. 584. See, too, 4 Mad. H.C. Bulings Ixv., which, 
however, may l>e doubted. 

4 Oanovri Lai Dos v. Beg., 16 Cal. 206, pp. 213—221. 
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three senseless on the ground. The petitioners were 
acquitted on the charges of wounding, which, with regard 
to the provisions of s. 149, was a matter for some congmtu- 
lation. They were convicted of rioting under s. 147, which 
raised the question whether, before the use of actual 
violence, they were members of an unlawful assembly. The 
High Court affirmed the sentence, and there can be no 
doubt was perfectly right. Even if the Thakurs were tres¬ 
passers, wdiich they probably were not, the case was specially 
one which the authorities should have been called on to 
settle, and the amount of violence, prepared for and used, 
was, under any circumstances, indefensible. The Court, 
however, proceeded substantially to lay down the general 
rule, that no force could be used against trespassers, unless 
their trespass amounted to a crime. They seemed to think 
that this was undoubtedly tlie law* of England. I have 
already pointed out {ante, § 220) that the law of England 
does not permit the owner of property to attack a trespasser ; 
but it does permit him gently to press the trespasser away, 
and, if resisted, to continue the pressure while protecting 
his own person against any violence that may be offered. 
This principle appears to have been followed in India in the 
cases cited above. Some of them were distinguished by the 
High Court, on the ground that the acts resisted were 
crimes, and came within s. 104. In some of them this does 
not appear to have been so, and one such case ^ the Court 
proceeded to overrule. It seems strange to assert that if 
half a dozen men came and sat down in your house, or took 
possession of your garden, they could not be interfered with, 
except by a[)plying to a magistrate, who might bo twenty 
miles off. In support of tliis view, the Court said (p. 219): 

The section refers to ‘ right or supposed right.* Tliis would 
seem to make a division into (Isr) rights in actual enjoy¬ 
ment when interfered with ; (Znd) rights claimed, though 
not in actual enjoyment wlieii interfered with. And this 
would again indicate that the section, in some cases at any 
rate, makes unlawful an assembly which by force, etc., 
defends the right by restoring the status quo ante, and with 
it the actual enjoyment.’* It seems to me, with great defer¬ 
ence, that the words are meant to show that, in cases to 
which the section applies, tumultuous force is illegal, 
whether the person has or lias not the right which he claims. 
Does the section apply only to cases in which a claiihant, 

1 Jkg. V. Mitto Singh, 3 Suth. Cr. 41. 
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being out of possession, seeks to oust the person in posses¬ 
sion by^ force, or does it also extend to cases in which a 
person in peaceful possession uses the necessary force to 
prevent being dispossessed ? Take one of the illustrations 
given by the Court. If my neighbour refuses to allow me 
to draw water at his well, I cannot use numbers and force to- 
assert my right, though it is a perfectly good one. But if I 
find half a dozen men standing round my own well, am I to- 
do without water till I can get a magistrate to help me ? 
It is clear that a previous peaceful possession is not displaced 
by a mere act of illegal violence. ‘‘ If there are two persons 
in a field, each asserting that the field is his, and each doing 
some act in the assertion of the right of possession ; and if 
the question is, which of the two is in actual possession, I 
answer, the person who has the title is in actual possession, 
and the other person is a trespasser.” ^ On the other hand, 
where a right is exercised over the land of another, such as 
a right of way, a right of common, a right of water, no one 
is in possession of it, except during the actual moment when 
he is peacebilly exercising his right.^ Any attempt to 
vindicate such a right by force must necessarily be an 
atteinpt to enforce a right, or supposed right, within (he 
meaning of s. 141, cl. 4, and not an act done to maintain an 
existing and peaceful possession, within the meaning of the 
cases previously cited. 

§ 291. Clause FiftL —An assembly will also be unlawful, 
where its object is, by criminal force or show of force, to com^ 
pel a person to do what he was not legally bound to do, or to 
omit to do what he was legally entitled to do. This clause 
differs from cl. 4 in the omission of any reference to a 
supposed right. A gathering of ryots to prevent a distress 
lor land revenue or rent, or to prevent a purchaser at an 
auction sale from taking possession of the property sold to 
him, would come within the section, if the proceedings 
taken were legal.^ Assemblages to resist religious or cast© 
processions would be illegal under this clause, if the pro¬ 
cession was itself one which the persons forming it had a 
right to carry out. Even if its legality was doubtful, 
resistance might still be unlawful under cl. 4. (See casea 
cited, ante, § 289). So all violence used to compel work- 

^ For Maule, J., iu Jones v. Chapman, 2 Exch., p. 821, cited and 
approved by Lord 8el borne, 1 App. Ca., p. 426. 

- 1 Ikwk. P.C. 502. 

See 4 Mad. H.C. Pulinga Ixv.; Itty. v. Fairnyya, IB Mad. 148. 
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men to join in a strike, or to refrain from continuing in their 
employment. Where a number of people united in makincr 
disturbances at Covent Garden Theatre, and prevented the 
perfoi-mances going on, in order to show their disapprobation 
ot a diange in the prices of admission. Sir J. Mansfield 0 J 
said : “ If people endeavour to effect an object by tumult 
and disorder, they are guilty of a riot. It is not necessarv, 
to constitute this crime, that personal violence should have 
been committed, or that a house should have been pulled 


_§ 292 Rioting. —As already observed, the mere fact of 
joiniu" an unlawful assembly is itself an offence, and is 
punishable under s. 143. If any force or violence is used 
by an unlawful assembly, or by any member thereof, in 
prosecution of the common object of such assembly, every 
member of such assembly is guilty of the offence of riotin^ 
by s. 146, and is punishable under s. 147; or if the offeude° 
was armed with a deadly weapon, under s. 148.^ Further, 
by s. 149, if any specific offence was committed by au\’ 
member ot the unlawful assembly, everv person who, at the 
time of committing it, was a member of'the same assembly, 
IS gimty of that offence, provided it was committed, or was 
an oflence which the members knew was likely to be cbm- 
mitted, in prosecution of the common object of tliat assembly. 
lhi.s subject has already been discussed with reference to 
8. 84, and the kindred sections in §§ 229—232, to which the 
reader is referred. Whether the unlawful act was committed 
in prosecution of the common object, so as to bring the case 
within ss. 146 or 149, is a question of fact on all the 
ciicunistances of the case.® Where the object of the 
assembly was to drive oft' some herdsmen, and after this 
object had been accomplished, the defendant got into, a 
merely personal altercation with one of tho opposite party, 
and wounded him with a spear, it was held that the other 
members of the party were not liable in respect of this act 
under s. 149.^ Similarly, it was held that a man who had 


I Cliffot'd V. lirandw), 2 Campb. ,558. 

IIIOD,” see lifff. V. Nathu, 15 All. ly. 
only can be convicted under s. 148 { 'kibir v, .'.-. y., 

3 Y.bolam, 4 ft. & R., Apps. 47; S.C. .] :) Suth. Cr. 33; Mol., .• 
Sio:,9Ail. 64?*' ^ ^‘-.7..22 Cal. 306; Ae,. v. 
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]*etired wounded from a figlity liad ceased to be a member of 
the assembly, so as to be liable for what liappened alter- 
wards.^ And even where the party was engaged in the 
common object of ejecting the opposite party from land, 
the title to which was disputed, and one of the aggressors, 
who was armed with a gun, fired it in the heat of the 
struggle, and killed his opponent, a Full Bench of the High 
Court of Calcutta exonerated the other members of the 
same party from the charge of murder, holding that the 
act was sudden and unpremediiated on the part of the man 
who fired, and that no homicidal intention had been enter¬ 
tained by any of the others in entering upon the contest.^ 
Persons who, under similar circumstances, wish to avoid a 
similar risk, Avould do well not to allow men armed with 
deadly weapons to join their enterprise. 

It must be remembered that where a person is guilty of 
rioting, and at the same time commits a distinct offence 
independent of the rioting, he may be charged and punished 
separately for each offence.^ 

§ 293. Turbulent Assembly. — An assembly of five or more 
persons likely to cause a disturbance of the public peace 
is of itself illegal under English law, but is only punishable 
criminally under the Code after such assembly has been 
lawfully commanded to disperse (s. 151). Such a dis¬ 
obedience to summons where the assembly is unlawful is 
punishable additionally by s. 145. 

A magistrate, or oJBEicer in charge of a police-station, 
may command any unlawful assembly, or any assembly of 
five or more persons, likely to cause a disturbance of the 
public peace, to disj^erse, and it shall thereupon be the duty 
of the members of such unlawful assembly to disperse 
accordingly.” ^ On failure to do so, the magistrate, or 
wdiere no magistrate can be communicated^ with, any coib- 
missloned officer of Her Majesty’s Army, may ilisperse it 
by military i’orce.^ 

§ 294. The Penal Code contains no definition of an 
assembly likely to cause a disturbance of the public peace. 

^ lieq. V. KahiL 8 B.L.R, A. Cr. 1. 

Jieq, V. Sahed AH, 11 B.L.R. 347; S.C. 20 Suth. Cr. 5. 

^ V. Callaxhauf^, 7 Suth. Cr. W; Iteg. v. JJisheshar^ 9 All. fil5 ; 
and see Part I., liote to s. 73. 

^ Criin. P.C., s. 127. 

" Crim. P.C., ss. 1^— 1.31. Tho entire law.as to dealing with un-, 
lawful and riotous a.ssemblies has been discussed, ar.Uy §§ 9*2 — 9G. 
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Ill V. Vmcent,^ AldersoD, B., stated the law as follows • 

•Any meetmg assembled under sncli circumstances a-s’ 
according to the opinion of rational and firm men, are likely 
to produce danger to the tranquillity and peace of the 
neighbourhood, is an unlawful assembly; and in vieirina- 
this question the Jury should take into their consideration 
the way in which the meetings were held, the hour at which 
tliey met and the language used by the persons assembled, 
■and by those who addressed them; and then consider 
whether firm and rational men, having their families and 
pi operty there, would have reasonable ground to fear a 
breach of the peace, as the alarm must not be merely such 
as would frighten any foolisli or timid person, but must be 
such as uould alarm persons of reasonable firmness.” 

An assembly is not unlawful as likely to cause a disturb- 
ance of the public peace, unless the disturbance is likely to 
follow from_ its own acts. This was so held in the case of 
the baivahon Army. They assembled with otliers for a 
strictly lawful purpose, _ viz. the promotion of religious 
feelings aecorduig to their own special procedure, and with 

witlTB.e r 1 ' unlawful manner, but 

^ 11,1 J-tf ^'“owledge that their assembly would be opposed, 
and uith good reason to suppose that a breach of the peace 
would be committed by those who opposed it. It was held 
that this^ did not constitute their meeting an unlawful 
assembly. Ihe same rule would govern cases of pro¬ 
cessions, and meetings, public or private, which, though in 
themselves lawful, might be at the time obnoxious to 
j)opalar leeluig. 

§ 295. .^ay.—The essence of an aftray (s. 159) consists 
in the publicity of the place, and the disturbance of the 
public peace. “ It is said tliat the word ‘ affrav ’ is derived 
liom^ the French word effraier, to terrify, and that, in a 
legal sense, it is taken for a public offence to the terror of 
the people. From this definition it seems clearly to follow, 
that there may be an assault which will not amount to an 
allray; as where it happens in a private place, out of the 
Rearing or seemg of any except the parties concerned, in 

of the 

people. Ihere is a distmciion between doing an act in 
public, that IS in a jdace where it can be seen by the public 


9 C. & 1>. 91. 




AFFEAY, 




and doing it in a public place, that is, in a place to which 
the public have lawful access by right, permission, usage, or 
otherwise. In the latter case, an affray is an infringement 
on the lawful right of access enjoyed by the public. It is 
not so in the former case. Hence it was held that no 
offence was committed under s. 159 by a fighting which 
fook place on a cliahutTa, which was private property 
adjoining a public road, although the public could see what 
was taking place.^ 

As to taking security for keeping the peace, see 
§ 773, 


^ Pie(j, V. Sri Lai, 17 All. 166; see also Part L, note to s. 294. 
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CHAPTER VI. 

DISOBEDIENCE TO ORDER OP PUBLIC SERVANT. 

§ 296. Chapter X. of the Penal Code contains various 
sections which are grouped under the general hladTf 
Contempts of the liawful Authority of Public Servants 
Few of these require any detailed elamination, bevond the 
short notes whicli are appended to the sections in Part T 
Sections 181 and 182 are examined in Chapter VII In’ 
this chapter some remarks will be offered upon the section 
relatog to Disobedience to an order of a PuWic SeSrSf 
Whoever, knowing that, by an order promulc^ated bv a 
lawfully empowered to promul'i^ate such 
order, he is directed to abstain from a certain act*^or to take 
certain order with certain property in TrpoLessiof tr 
under his management, disoLys such directum, sliall if 
such disobedience causes or tends to cause obstruction 
annoyance, or injury, or risk of obstruction, amioyanS ot 
injury, to any person lawfully employed, be punisLd with 

month a wWch may Ltend to one 

month, or with fine which may extend to two hundred 
r^ees or with both; and if such disobedience causes or 
tends to cause danger to human life, health, or safety or 
causes or tends to cause a riot or affray, shall be punished 
with imprisonment of either description for a term which 
may extend to six months, or with flue which may extend 
to one thousand rupees, or with both. ^ ^ 

“ecessary that the offender sliould 
ntend to produce harm, or contemplate his disobedience as 
likely o produce harm. It is siilHcient that he knows of 
the order w^ich he disobeys, and that his disobedience 
produces or is Jikely to produce harm ” (s .188) 
lu order to constitute the offence created by this section 
It IS nece^ary to show: First, a lawful order promulgated 
by a public .servant; second, knowledge of the order®and 
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dieobeclionce to it; and, thirdly, a special class of results 
likely to follow from sucli disobedience. 

§ 297. Some of the most important cases of orders by 
public servants are those provided for by Chapters X., XL, 
and XII. of the Grim. F.O. Chapter X., s. 133/ autho¬ 
rizes the magistrate to issue a conditional order for the 
removal of nuisances, which becomes absolute in the ways 
specified in ss. 136, 137, 139, and breach of which, when 
it has become absolute, is declared to be punishable under 


s. 188 of the Penal Code.‘^ 

Under Chapter XI., s. 144, in cases where, in the opinion 
of a district magistrate, a sub-divisional magistrate, or of 
any other magistrate specially empowered by the Local 
Government or the district magistrate to act under this 
section, immediate prevention or speedy remedy is desirable, 
such magistrate may, by a written order stating the material 
facts of the case and served in manner provided by s. 134, 
direct any person to abstain from a certain act or to take 
certain order with certain property in his possession, or 
under his management, if such magistrate considers that 
such direction is likely to prevent, or tends to prevent, 
obstruction, annoyance or injury, or risk of obstruction, 
annoyance or injury, to any persons lawfully employed, or 
danger to human life, health or safety, or a riot or an affray. 
An order under this section may, in cases of emergency, or 
in cases where the circumstances do not admit of the serving 
in due time of a notice upon the person against whom the 
order is directed, be passed ex f(xrte. An order under this 
section may be directed to a particular individual, or to the 
public generally when frequenting or visiting a particular 
place. Any magistrate may rescind or alter any order 
made under this section by himself or any magistrate 
subordinate to him or by his predecessor in office. No 
order under this section shall remain in forCe for more than 
two months from the making thereof; unless, in cases ot 
danger to human life, health or safety, or a likelihood ot 
a riot or an affray, tlie Local Government, by notification in 
the official Gazette, otherwise directs.’’ 


§ 298. Under Chapter XII., s. 145, where a magistrate 
is satisfied from a police report or other ini’oriuation, that 
a dispute likely to cause a breach of the peace exists, con¬ 
cerning any tangible, immovable property, or the boundaries 


^ 8eo it cited in full, yoU, § 373. “ Grim. P.C., s. 110. 
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thereof within the local limits of his jurisdiction,” he is to 
malvo certain inquiries as to the fact of actual possession 
of the subject of dispute.^ ‘^f tlie magistrate decides 
that one of the parties is then in such possession of the 
said subject, he shall issue an order declaring such party to 
be entitled to retain possession thereof until evicted there¬ 
from in clue course of law, and forbidding all disturbance 
of such possession until such eviction. Nothing in this- 
section shall preclude any party so required to attend from 
showing that no such dispute as aforesaid exists or has 
existed; and in such case the magistrate shall cancel his 
said order, and all further proceediims thereon shall be 
stayed.” 

A similar power is given under s. 147, where the dispute 
arises as to the right to exercise some privilege in the 
nature of an easement. By the various Police Acts, the 
superior officers of police are given full authority to direct 
processions, and to regulate the use of music in streets.^ 

§ 299. Where a public officer has passed an order which> 
he is competent to make in a matter over which he has 
jurisdiction, it is no defence to a charge for disobedience 
under s. 188 that the order was one which, from some error 
in law or in fact, he ought not to have made. So long as 
the order exists it cannot be questioned by any one, who 
would otherwise be bound by it, on the ground that it 
oiight not to have been passed.^ Nor can it be set aside by a 
Civil Court, whose function is to determine rights, whereas 
the power's in question are given to the magistrate to 
prevent injurious consequences to the public arisini^ from 
the exercise of rights. As regards Chapter X. tins was 
decided by a Full Bench in Calcutta, under the correspond¬ 
ing chapter of the Act of 1861,^ and s. loo of the present 
Act expressly provides that no order duly made by a 
magistrate under this section shall be called in question in 
any Civil Court.” As to orders under Chapter XL, s. 144, 
it was decided on the corresponding sections of the Codes of 
1801 and 1872, that the procedure, being a summary process 

^ As to the term mdicate<l by the words " actual possession,” see 
Kairas-JheiTiah Coal Co, v. iSihkr/sta Daiv, 22 Cal. 297. 

- Act V. of 1861 (General), and ss. 30, BOA, as amended by Act VIIL 
of 1895, SR. 10,11 ; Act XXT V. of 1859, s. 49 (I^Iathas); Bengal Act IV 
of 18G0, s. 62; Bombay Act lbG7, s. 27. 

^ Jleg. V. Nnrayanay 12 Mad. 475. 

Ujalaraayi v. Chandra Kumar, 4 B.LR, P.B. 21. 
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'intended to meet cases of emergency, was not a judicial 
proceeding, and was not subject to revision by the High 
Court,^ and could not be interfered with under s. 15 of the 
Charter Act.^ Orders made under Chapter XII. are on 
their face provisional, and only remain in force till the 
question of right is decided by a Civil Court; ^ till such a 
decision has been given, the High Court has no power to 
review the finding of the magistrate as to possession,^ and 
disobedience to the order is punishable under s. 188 of the 
Penal Code.® As soon as, from any cause, an order has 
lapsed, or where it is from its nature temporary, it is no 
offence to act as if it had never existed.® 

§ 300. It is not a punishable offence to disobey an order 
which it is not competent for the magistrate or other public 
authority to make. As, for instance, an order made under 
s. 62 of the Act of 1861, corresponding to s. 144 of the 
present Act, directing the removal of an embankment, on 
tlie ground that the adjacent lands were in danger of being 
flooded.'^ A similar order, by way of a municipal bye-law, 
announcing that owners of cattle would be punished if the 
cattle did mischief by straying.® An order by a Mamlut- 
dar, directing the accused to keep his gateway open, so as 
to give effect to a right of way through it claimed by 
another person.® So orders issued by the district magis¬ 
trate of Broach, and by the municipality of Ahmedabad, 
forbidding the giving of caste dinners, at a time when an 
outbreak of cholera was a[)prehended, however sensible as 
mattei's of advice, were held to be absolutely invalid, and 
convictions under s. 188 for disobedience to them were set 
aside.“ It has also been held that a magistrate cannot, under 
a section corresponding to s. 144, make an order which is in 
its nature irrevocable, such as directing the owner ot land 
to cut down a large quantity of trees.^^ 

‘ lieg. V. Abbas All, 6 B.L.E. 74 ; per Turner, C.J., Hitndram v. Itcg., 
6 Mad., p. 222. 

- Ite Chioncler Nath Sen, 2 Cal. 293. , 

Crim. P.O., ss. 145,147. ^ 

^ JSharut (Jhuader v. Divarhinath Chovjdhoy, 15 Siitb. Cr. 80. 

Qoluck Chandra v. Kali Oharaji, 13 Cal. 175. 
llefj, V. Sheodin. 10 Ail. 115. 

' 5 Mad. H.C. Rulings xix. 

« Me(j. V. Amiritddin, B.L.K. 78, n.; S.C. 12 Suth. Cr. 3G; Hey. v. 
yiazaff/r Khalifa, 9 B.L.R., Appx. 36; S.C. 18 8uth. Cr, 21. 

]{v(j. V. Kh'indoji, 5 Bom. H.C. C.C. 21. 

Hey. V. Sakhonldas, 14 Bom. 165; liey. v. Jlarilal, ibid. 180. 

’ Uttam Chundcr v. Ham Chunder, 13 8utb. Cr. 72. 
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$ 30]. The^ validity of a magistrate's order imder 
Chapters X., XI., XIL, depends not ou the illegality of 
the act forbidden, but on the injuriou.s consequences to the 
public- liealth, safety, or peace, which may arise from its 
being loi bidden. In some cases the existence of such con¬ 
sequences is itself sufficient to make the act illegal. As for 
instance, where a traae, which is a perfectly lawful occupation, 
and carried on in a lawful manner, is a public nuisance from 
the^noxious fumes or smells which it produces (see, post, 
§ 3/1). In some cases the act is absolutely lawful, but in 
certain conditions of popular feeling is likely to lead to a 
breach ot the peace, which justifies a suspension of its 
exercise for the sake of the public. For in>tance, where a 
landholder has established a new hat, or market, near an old- 
established hat belonging to a neighbourhood, and public 
disturbances were apprehended, it was held that the magis¬ 
trate was justified in forbidding the holding of the new hat 
on the same days as were usual for the old one.^ In a 
similar case, where the magistrate had issued an order 
absolutely forbidding the liolding of a hat on Tuesdays and 
Fridays, the High Court of Calcutta ruled that the order 
was illegal. The magistrate “ might have prohibited the 
holding ot the hat on any particular occasion or occasions ; 
but he had no right to deprive the plaintiff for ever of a 
right, to which by law he was entitled/’^ This difficulty i.s 
got over by the clause in s. 144 of the Act of 1882, which 
provides that, as a general rule, no order under that section 
shall remain in force for more than two months. On the 
other hand, where the magistrate directed the hereditary 
in’iests and managers of a temple to widen and heighten the 
doorway, so as to supply better ventilation, and safer means 
of ingress and egress for the crowds of pilgrims who resorted 
to it in certain times of the year, the order was held valid, 
and disobedience to it punishable under s. 188.^ If such an 
order were made under s. 144, it would probably be held 
that tlie clause limiting the duration of the order hud no 
application to cases where the order dire/'ted a single act, 
and was exhausted when that Uct wa.s executed. Wiiere, 
however, a magistrate was asked to issue an injunction 
under o. (52 of the Act of 18G1, forbidding a man from 


^ lie B^hunt'ram, 10 13.L.R. 434; S.C. 18 Sulh. Gr. 47, under s. {‘>2 
of the Act of 18G1. 

“ Oopi Mohun v. Tarnmoni, 5 Cal. 7, under ?* 518 of the Act of 1872. 
•' Ileg. V. IiamacJtt'ndra E/cnaih, 6 Bom. H.C. C.C. 30. 

2 Iv 
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building a house, whose drippings when finished would fall 
on the petitioner s premises, and the magistrate bound the 
opposite party over under s. 282 of the same Act (ss, 144 and 
107 of the Act of 1882) on the ground that a breach of 
the peace would be likely to ensue if the contemplated 
building was carried out, the whole proceeding was held to 
be illegal. It is obvious that the case was not one which, 
on the petitioner’s own showing, would have warranted an 
order under s. 62, the ground of complaint being some 
future evil which might never happen, and could be 
adequately redressed by a civil suit. As to s. 282, a 
magistrate had clearly no right to bind A over not to do 
a perfectly lawful act, merely because B said that he might 
be unable to refrain from beating A if he did it.^ 


ir' 


§ 302. A very common instance in which these questions 
have been discussed is in regard to the right to go with 
processions or insignia on the public higliways. Primd facie 
every individual has a right to pass along the public high¬ 
ways in any manner, and with any number of attendants, 
he chooses, provided he does no injury to any one else. 
And the fiict that he has never done so before is no reason 
why he should not do so now. Accordingly, the Madras 
Sudder Court ruled that a priest had a right to pass with a 
palanquin in procession through the higli street of Salem, 
accompanied by his disciples, bands of music, banners, etc., 
and laid it down that “such right is inherent in every 
subject of the State, not requiring to be created by sunnud 
or patent, and it lies upon those who would restrain him in 
its exercise, to show some law, or custom having the force 
of law, depriving him of the privilege.^ On the other hand, 
the persons who exercise this right must not interfere with 
the ordinary use of the streets by the public, and must 
submit to such directions as the magistrates may lawfully 
give to prevent obstructions of the thoroughfare, or breaches 
of the public peace, or to maintain the corresponding rights 
of other religious sects. For instance, an order forbidding 
the use of music by a procession while passing a place of 
public worship, where worship is actually going on, would 
be legal, though it would be illegal to direct that music 
should always cease when a procession passed a place of 


1 lie Kashi Chundcr Doss, 10 B.L.R. 441; S.C. 19 Suth. Cr. 47. 

^ Mad. Dec, 219 of 1857 ; (Jhurrij v. Mahalinga Chetti, 1 

? Mad. H.C. 50. 
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worship where no ceremonies were taking place at the 
time.^ 


§ 303. A very important question may arise as to whether 
a magistrate should invariably prohibit certain acts, merely 
upon the ground that they may endanger public tranquillity. 
There may be cases in which religious or political bigotry 
will render it certain that a disturbance will ensue upon 
the exercise of certain rights, and yet it may be the duty 
of the magistrate to support the parties who claim that 
exercise in" the face of all opposition. For instance, the 
establishment of a Christian place of worship in a Brahmin’s 
village, and the attendance of native converts at Divine 
Avorship, might be certain to produce a breach of the peace; 
and yet it would, I conceive, be the duty of the magistrate 
to call out an armed force, if necessary, rather than to allow 
unoffending persons to be intimidated out of their lawdul 
privileges. Accordingly, the right of the members of any 
religious sect to build places of worship upon their own 
property, however near to other places of worship of rival 
sects, and to perform their worship, provided they do not 
cause material annoyance to their neighbours, has been 
recently recognized in the most unqualified manner by the 
Indian courts." I imagine the true rule to be, that where 
the exercise of a right is a mere luxury, the temporary 
denial of which would not practically interfere with a man’s 
general rights as a subject, he may fairly be forbidden to 
enforce his rights at the risk of public disturbance. But 
where the right is one of a substantial nature, which enters 
into the daily usages of life, there the magistrate is bound to 
support the subject against illegal opposition. Tranquillity 
ought not to be maintained by a sacrifice of liberty. For 
instance, I conceive the magistrate ought, at all hazard, to 
support every sect in the practice of tlieir religious rites in 
such places as are set apart for them. This is a substantial 
right; but if they wish to parade about the streets Avith the 
symbols of their faith, this is a mere luxury, and may fitly 
be refused if it is likely to be attended with a disturbance. 
This was the ground of the recent rulings in the case of the 
Salvation Array in Bombay.’^ In a case before the Sudder 

^ Mutlualu y. Bnpun, 2 Mad. 140; Farthasaradi v. Chlnna KHshva, 
5 Mad. 304 ; Svndnim Ch tty v. G Mad. 203. 

“ Seshaijyaiiyar v. Stshayyafiyar, 2 Mad. 143; Madary v. Qohurdhm, 
.7 Ciil. 694; Farthasaradi v. Lhirtim Anshna, 5 Mad. 304. , 

Feg. V. Tucker^ 7 Bom. 42. 
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Court of Madras,^ the right of a certain low caste in 
Tinnivelly to carry their corpses to burial along the public 
road, there being admittedly no other road, was successfully 
maintained. In a similar case from the same district, the 
magistrate made an order, under s. 532 of the Act of 1872^ 
corresponding to s. 147 of the present Criminal Procedure 
Code, by which he prohibited the weavers from carrying 
corpses through a public street* inhabited by Moliammedans, 
who had ofiered a violent resistance on a previous occasion. 
The order was set aside as illegal. The Court said that 
except where danger to public health was occasioned, the 
conveyance of corpses along a highway is not an unlawful 
use of a highway. When the conveyance of corpses by a 
particular highway is unnecessary and repugnant to the 
feelings of the inhabitants, a magistrate may properly 
exercise his influence to induce the persons concerned to 
abandon that rqute.^ The Court did not suggest that if 
they insisted upon tlieir right they should be compelled to 
give it up, in order to avert an illegar riot. It is evident 
that in all these cases half the opposition would die away 
when it was known that Government was not enlisted in its 
favour. Nothing fosters caste prejudice like magisterial 
countenance. 

§ 304. In order to establish disobedience to an order, it 
is essential to prove the existence of the order, and tliis tact 
can neither be assumed nor inferred. If legal evidence of it 
is wanting, the charge must fail.^ Further, the order must 
be such as the accused ought to have felt himself bound to 
obey. “The order ought to contain a clear statement of 
the facts, which the magistrate,'in the exercise of his 
judicial discretion, considers to coiistitute the material facts 
of the case, and upon the footing of which he has made the 
order. It is only fair to the party against whom the order 
is passed, that he should be made to know distinctly the 
grounds upon which the magistrate has acted, in order that 
he may be belter guided to a conclusion as to whether the 
order is one which he is bound to obey, or whether be can 
safely resist it either under the Penal Procedure, which is 
laid down by s. 188 oi the Penal Code, or by showing cause 
under the provisions of s. 308 and the following section (of 
the Grim. P.C. of 1801, s. 135 of the Act of 1882). Put 



M,P. 57 of 1959. - lie Narayatm, 7 Mad. 49. 

\ lie Bivarick. Mmcr, 18 8nth. Cr. 30. 
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an order would be bad or not, when it did n^ 
■«'^:P<Hitaiu a statement of the material facts in the way I have 
indicated, I still think that at least the record which is sent 
up to this court, when the validity of the magistrate’s order is 
])ut in question, should disclose all the facts upon which the 
inagistrate acted, and upon whicli he relied for tlie justifica¬ 
tion of his order. ... 1 tliink we ought not to maintain 
orders of this kind in force, unless we see that the facts of 
the cose as exhibited in tlie record justify them in law.” ^ 
iMirther, the order must show on its face that it applies to 
tlie accused, either as an individual or as a member of tlie 
<dass to whi(.‘h it is addressed. In a case where one Gobinda 
Ohander Sahu had established a new hat on his land in the 
neighbourhood of an old one, from which public disturbance 
was apprehended, the inagistrate issued aii order which, 
*ifter reciting the facts, ended as follows: “It is hereby 
oidered that the said Gobinda Cliander Saliu and all other 
persons akstain from holding sucli hat, or any hat whatever, 
near or within the hat at Krishnagange on any Tuesday or 
hatiirday. iUe accused was a trader who came to a hat 
which was held in violation of the order to sell his wares, 
lie wa.s convicted under .s. 188. The Court hold that the 
•convietion was bad They said of the order, “It is almost 
Jinpossiblo to read Mm words as including the conduct of 
people who do not hold the hat as owners and inanaprers, 
but who frequent it as buyers or sellers. But if wo are 
wrong 111 this interpretation of the words, at any rate it is 
clear that the order, looking at it in tho most favourable 
bght for the prosecution, is ambiguous, and does not clearly 
vincl unmi.stakal)ly prohibit traders from buying and selling 
at the hat. ^ La!fiti\% it must bo established that the order 
came to the knowledge of ;ho uccUHod bclbro lio did the act 
<Jomplaiued of. In case of orders made under ss. 133 or 144 
•of the t/iim. P.C., a particular mode of service or proclama¬ 
tion 18 provided by s. 134. A conviction under s. 188 wa.s, 
however, held to be valid, although the directions of the 
^Vt 1 ’’ observed. Wilson, J., said : 

say that the terms of s. 134 and the 
notihcatioii in the Gazette aro directory, and ought to bo 
lollowed, and that it is an irregularity when they are not; 

1 phear, J i t* Havimohun Malo, 1 B.L.R. A. Or., p. 2;S ; re 

(-'hander v. Ahdool G 

V. h'olam Ah, 7 (Jul. 46. 

- Parbutty ('harart v. AVy., 16 Cal. t). 
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•ut it does not follow that tlie order is a nullity in con¬ 
sequence, and I think that when the order has been duly 
made and promulgated, althougli not strictly in accordance 
with the terms of the law, and has been brought to the 
actual knowledge of the person sought to be affected by it,^ 
that is sufficient to bring the case under s. 188 of the Indian 
Penal Code.” 1 


§ 305. Disobedience to a lawful order is not an offence 
under s. 188, unless such disobedience causes, or tends to 
cause, some of the specific consequences stated in that 
section. It applies to orders made by public functionaries- 
for public purposes, and not to an order made in a civil suit 
between party and party. Tlie proper remedy for dis¬ 
obedience to an injunction of the court is committal for 
contempt of court.^ Accordingly, convictions under s. 188 
were set aside where the accused disobeyed an order issued 
by a Collector, forbidding him to cultivate land in the bed 
ot a tank.-'^ And so, wjiere a magistrate issued an order 
directing persons in possession of arms to take out licences 
under s. 26 of Act XXXf. of 18G0, a conviction under 
s. 188 :.or being found in possession of arms without a licence 
was quashed. What the defendants were carrying arms for 
was the lawful purpose ot destroying game, and there was 
not the slightest indication to show that, in so doing, they 
would cause, or were in the least likely to cause, injury or 
annoyance to any person.'* Where, however, the statutory 
consequences have iollowed, or might have followed, from 
the disobedience, it is no answer that the defendant neither 
intended nor contemplated them (s. 188, Explanation). 
The oftence consists in disobedience. The element of 
intentioii is immaterial. 

Where increased punishment is inflicted under the last 
clause of s. 188, the finding must state facts to show that 
the case contains elements of aggravation which would 
warrant tlie punishment.*^ 


; butty V /.'.y 16 Cal. U; Jlochm v. FMot, 5 8nth. Cr. 4. 

Jee Chahdrakanta De, h Cal. 445. 

^ 4 Mad. ir.C. Rulings vi.; S.C. Weir, 36 [57]. 

Ilnj. V. Naudkumar /toac, 3 B.L.ll., Appx. i4‘J 

y, // b/.r/av,Jim. liC. C.C. 32. * 
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§ 306. False Evidence.—In order to constitute the offence 
of givinf^ false evidence, it is necessary (1) that the statement 
should have been made under circumstances which raise it 
from a mere assertion or a promise, into what can he 
described as evidence; (2) that it should be false; and (3) 
that its falsity should be known to the person making it. 

No promise or undertaking, however formal, or however 
important it may be as evidence, in the ordinary acceptation 
of the w’ord, comes within tho meaning of the term as used 
in s. 191. It must be w statement made inrofert^uco to some 
matter as to Vnich the defendant is legally boi. i on an oath 
or by some express provision of law to state the iruth; or it 
must be u declaration which ho is bound by la y to make 
(s. 191) ; or it must be contained in a legal certificate 
(s.197); or in a declaration wliich is by law rectivable as 
evidence (s. 199). 

§ 307. The Hi’s! head includes all testimony giren by a 
witness in court. As to this, the only questions that Cm arise 


misTfff, 
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’hether tlie testimony was given on oath, and \vhetli _ 
.^^^t^jMi'itness was legally bound by the oatb. An oath defined 
y the Code^ as including “a solemn affirmation su stituted 
by law for an oath, and any declaration recjuired , autho¬ 
rized by law to be made before a public servant. , to be 
used for the purpose of ])roof, whether in a court. stice 

or not.” By Act X. of 1873, s. 6, it is provided ' here 

the witness is a Hindu or Mohammedan, or has an ion 
to taking an oath, he shall, instead of maJking an ' ^h, 
make an affirmation. In every other case ^ne shall mak. n 
oath. Section 13 enacts that “No omVssion to take any 
oath or make any affirmation, no substitution of any one 
for any other of them, and no irregir'arity whatever in the 
form in which any one of them is ad^ninistered, shall invali¬ 
date any proceeding, or render inadmissible any evidence 
w'hatever, in or in respect of which ■ such omission, substi¬ 
tution or irregularity took place, or shall affect the obli¬ 
gation of a witness to state the truth.” By s. 14, “ Every 
person giving evidence nn any subject before any person 
hereby authorized to administer oaths and affirmations, shall 
be bound to state the truth on such subject.” By the 
Indian Evidence Act, s. 114, cl. (e), the Court may presume 
that judicial and official acts have been regularly performed. 
The result of these provisions is, that the, legal obligation 
to tell the truth attaches to a witness, by the mere fact that 
he gives testimony as such in a court where he could legally 
be put on oatli, whether in fact he has been sworn or not, 
and whether the oath has been administered in a binding 
form or not. Accordingly, in a case w'here the defendant 
was charged under s. 193, and no evidence was fortliooming 
that he had been actually affirmed before giving evidence, 
the Court, independently of the jnesumption that he had 
been affirmed, said: “It seems clear that the offence of 
giving false evidence may be committed, although the 
person gi vin^r evidence has neo?> neither sworn nor affirmed ” 
This rilling has been applied to cnsos where the omission 
to adminisb an oath or affirmation was intentional and not 
merely accidental. For instance, the evidence of a child 
has been held udmissiblo where the judge considered that 
although It was incapable of understanding the nature of 
an oath or solemn afiirmation, it was caiiablo of under¬ 
standing the rtnestions put, and returning rational answers 

•* ri’ Oaths Act, X. of 1873, s. 15. 

' V. Ucg,, 19 oal. 355. 
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^Tiov^iem, and therefore recorded and acted on its state-' 
’""^iOaent, without oath or affirmation.^ In all "such cases, of 
course, it is assumed that tlie statements made are offered 
as evidence by the person who makes thcjm, and are accepted 
as such by the tribunal which records them. For instance, 
if a judge, wishing to inform his mi’ud upon any point, were 
to call upon sonie one who was present in court, and to put 
questions to him, without oath or affirmation, it would be 
fairly open to such a person, if he were indicted under 
s. 193, to say that he never considered that he was a witness 
at all, or that his answers were to be treated as evidence in 
the cause. Supposing this, to be made out, it seems to me 
that it would be a sufficient defence. In short, under s. 13 
of Act X. of 1873, the administering or omission to ad- 
aninister an oath or affirmation may be very material as 
showing that certain answers were or were not treated as 
evidence, but would be immaterial as rendering what really 
was intended to be evidence inadmissible, or as diminishing 
the responsibility of the person who gave it. 

§ 308. A witness must not only be bound, but he must 
be legally bound by an oath; that is, he must have made 
his statement before an authority legally competent to 
record a statement on oatli. It seemeth clear that no oath 


whatsoever taken before persons acting merely in a private 
capacity, or before those who take upon them to administer 
oaths of a public nature, without legal authority for their 
doing so, or before those who are legally authoiized to 
administer some kinds of oaths, but not those which happen 
to be taken before them, or even before those vho take 
upon them to administer justice by virtue of an authority 
seemingly colourable, but in truth unwarranted and merely 
void, can ever amount to perjuries in the eye of the law, 
because they are of no manner of force, but are altogether 
idle.”^ Accordingly, where an appeal was made under 


1 Evidence Act, s. 118; 7% v. Seirn Mogta, U IB.L.H. 291; 8.C. 23 
Suth. < 'r. 12; folk!. Jier/. v. Shavu, 10 ]Bom. .‘359 ; pey Mnlimoocl, J., 
liny, V. Maru, 10 All. 207, wliicli decision was approved in /iVr/. v. Jj.il 
yjiiiai, 11 All. 183, to tlio extent of holding that a judge who considers 
a witness eoiupeteut to dejwse has no option but to administer to him 
either an oath or affirmutiou. Even before Act X. of 1873,1 have 
frequently seen the judges of the High Court, at the Criminal Sessions 
in Madras, receive the evidence of a little child, after directing it 
«imply to be told to tell the truth. My own experience is that bucIi 
evidence is gt'uortilly much more to bo roiied on than that of moro 
ffunture witnesses. 

1 Hawk. P.C. 431. 
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directed the depuVj magistrate to make an inquiry into the 
case, and the accused made a statement before him on oath 
^vhich was alleged to ibe false, it was held that the deputy 
magistrate had no jurisd.’Ctioii to make tlie inquiry, and that 
no conviction could be supported, either under s. 82 of the 
Kegistration Act, or under S’.. of the I.P.Cd 

Otlier instances of unauthorized inquiries, in which oaths 
were administered without jurisdiction, and held insufficient 
to support convictions for false evidence, will be found 
below.^ Nor is a person punishable for giving a false oath,, 
where the court had power to make an inquiry, but had no 
power to put the person upon oath.-^' As, for instance, where 
a pardon was illegally tendered to an offender, who was 
then examined upon oath.*^ Where a judge, without any 
authority, altered the title of a cause, so as to change it 
into another cause, which had never been legally instituted, 
and after such change the prisoner was sworn and gave I'alse 
evidence, it was held that the conviction was bad. Cook- 
burn, C.J., said: “I think that the alleged perjury was 
committed on the hearing of a cause which had no existence,, 
and in which the judge had no jurisdiction.”® An oath 
taken in the trial of a cause w'hich the court had no 
jurisdiction to hear— as, for instance, in a Small Cause Court, 
for the possession of land — is not criminally punishable.® It 
must, however, be remembered that, where jurisdiction 
depends upon the existence of certain facts, such as value,, 
or situation of property, that a ship is of a particular class, 
or that a man is of a particular nation, and where the charge, 
on its face, brings itself within the jurisdiction, the court is. 
bound to commence the inquiry, and in doing so acts 
within its jurisdiction. If it comes to the conclusion that 
the facts necessary to give it jurisdiction do not exist, it 
will dismiss the suit or the charge, but the proceedings will 
not be null and void ah initio. If it comes to a wrong 
conclusion, its decision, if appealable, may be set aside, and 
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^yAppellate Court will pronounce the decision wliich it 
ight to have pronounced. If a court has jurisdiction to- 
commence a case, it has jurisdiction to go wrong in it. 
“The question of jurisdiction does not depend on the truth 
or falsehood of the charge (or allegations in the plaint^ 
but upon its nature; it is determinable at the commence¬ 
ment, not at the conclusion of the inquiry.” ^ Nor is it any 
objection to the jurisdiction of a criminal court that the 
warrant has been illegally issued. In such a case, it was 
argued that a witness could not be convicted of perjury. 
Lopes, J., said: “Whether S. was summoned, brought by 
warrant, came voluntarily, was brought by force, or under 
an illegal warrant, was immaterial. Being before the 
justices, however brought there, the justices, if they had 
jurisdiction in respect of time and place over the offence, 
were competent to entertain the charge, and being so 
competent, a false oath wilfully taken would be perjury.”^ 

§ 309. A magistrate who records a statement under s. 164 
of the Grim. P.G., has authority to take it on oath, and the 
statement is evidence within s. 191 of this Code.^ A police 
officer who makes an investigation under Chapter XiV. of 
•^1 examine orally any person acquainted 

with the facts of the case. He cannot administer an oath, 
but as 8. 161 requires the person interrogated to answer 
truly all questions put to liim by such officer, the statements 
made in reply are evidence within s. 191,^ The same 
principle apjilies to statements w'hich are not in the nature 
of depositions, ihe plaint and written statements in a civil 
J^wst be verified as true,''* and come within s. 191 of 
this Code, as being statements which are required by law 
to be true.® The numerous statutory declarations which 
persons are required by law to make, for purposes of 


^ ly' Loid Doiiman, C.J., v. Jioffot,, 1 Q.B. G6, pp. 73, 71 
- yj. V. Jlays, 4 Q.B.D. 61-1, p. 022. 

lb ^I ‘d. 421. So na to a statement mado 
)>eforo a police jiatel under bumbay Act VIII. of 1807, s. 13, 7?<r/. v. 
Jubasa2>u, 4 Bom. 179. ' 

bJal. 40o; Jic,,. v. Parshram Hay Siagh, 8 
J. fail to prove that the inquiry was one 

or that the statement was in answer to 
RtftWrJnf ^ 1 ^ officer, there can be. no conviction. A 

f come within s. 191 

(i%. V. Barkiiuta J.mtn, IG ( -al. 349). 

•’ Civ. P.O. 1882, ss. 52,115. 

Peg. V. Melirbc.n, 6 All. 62G. 
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ins, taxation, assessment, and the like, will also 
inal if false. On the other hand, tiie mere fact that a 
document is verified does not bring it widiin the terms of 
8. 191, unless it is required by law to be verified, or unless 
it is a statement which the person making it is required to 
make. Accordingly, false statements made in an application 
for rehearing of an ex parte decree under s. 209 of Act VII. 
of 1859,^ or for a new trial in a Small Cause Court under 
s. 21 of the Small Cause Court Act, XL of 1865,^ were held 
not to be criminally punishable. The statements were 
voluntary statements of the case, which the applicant was 
prepared to prove. They need not have been verified, and 
derived no additional weight from the fact that tlmy were so. 

§ 310. Under s. 197 it is necessary to show that the 
statement made was contained in a certificate, which was 
required by law to be given or signed, or relating to any 
fact of which the certificate is by law admissible in evi¬ 
dence. All documents of which certified copies are directed 
to be given, come under the first heatl, whether the copy 
when so given is primary or only secondaiy evidence of the 
original.^ Section 60 of the Registration Act of 1877, 
whicii provides that a certified copy of a registered docu¬ 
ment shall be evidence that the facts stated to have occurred 
at the time of registration really did occur, is an illustration 
of the second head. 


§ 311. Under s. 199 the statement must be contained in 
a declaration which any court of justice, or any public 
servant or other person, is bound or authorized by law to 
receive as evidence of any fact. The section is not satisfied 
by the fact tlmt a person has jnade a statement which could 
afterwards b(3 used in evidence against himself. This would 
be true of everything tliat a man says or writes.'* Nor by 
the fact that he has made application to a court to take 
certain steps; and that tliis application contains statements 
which are false, unless the statement is in itself evidence, 
upon which the court is authorized to act without anything 
further.'^ The declaration must itself, if believed, lurnish 


‘ Jhy. V. Kartick ('hfiwki\ 9 8utli. Cr. 58. 

V. Jlarau Maudal, 2 B.L.fi. A. Cr. 1; S.G. lU Hutli. Cr. 31. 
"See Indian Kvidenco Act, as. 65, 76—78; Registration Act, III. of 
3877, 6.57. 


* rieo ^rPhear .f.,2 }3L.l!. A. Cr., p. 5; Chu„dil‘e-My. Mdm 
Jiahman, 22 Cal. 131, p. 137, 

CufXf V- 'iOS-, h'mr n,,nder 
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i\ 0 j 2 yari, or tlie officer before whom it is made, with 
lent warrant to do the act which tiie declarant desires 
assists in bringing about. Such, for instance, are the 
statements made under ss. 35 and 5S of the Registration. 
Act, III. of 1877, or under the Marriage Acts, III. of 1872, 
s. 21; II. of 1891, s. 60. 


§ 312. Falsity of Evidence.—The statement must be 
false; that is, what the witness or declarant says about it 
must be false, and it makes no difference that the fact 
really took place as he asserts it did. For instance, nothing 
is more common in India than to produce half a dozen 
witnesses to prove that a particular document was signed, 
or a particular [)ayment was made, in their presence. Very 
often the document was really signed, or the payment was 
really made,^ but they were not there, and knew nothing 
about it. Ihis is lalso evidence. When a judgment- 
creditor presenteil an application for execution, which by 
s. 235 ot tlie Civ. P.C. he was bound to verify, and in which 
he alleged as due to him the whole amount of the judgment 
debt, without stating, as he was bound to do, the terms of 
an adjustment made with the judgment-debtor, and a pay¬ 
ment received under that adjustment, it was held that he 
had given false evidence in a stage of a judicial proceediim, 
and was pimisliable under s. 193.^ 

§ 313. Guilty Knowledge.—The statement must not 
only be false, but it must be false to the knowledge of the 
person making it. That is, he must either kuow or believe 
it to be false, or he must not believe it to be true. As 
regards the material facts of the case, there can generally 
be little doubt that if the evidence is false, the witness must 
have kuown it to be so. A man who deposes to the lact of 
an adoption or marriage which never took ph.ce, must intend 
to tell a lie. On the other, where a man swears that he 
saw A B commit a burglary, he may be deliberately im¬ 
puting to A B a crime which was, to his knowledge,* com¬ 
mitted by X or an unknown person, or he may have honestly 
mistaken A B for the criminal. Agaiu, 1 here are subjects 
on which a statement can only amount to an expression of 
opinion. A man who swears that a horse was sound wlien 
lie was sold; that a man was not suffering from consump¬ 
tion when he effected a life insurance; that; a testator was 
capable of making a will at the time of its execution, i.s. 


1 Betj. V. jUapiiJi Daijaram, 10 Born. 288, p. 298. 
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^rxWessing ft belief founded on a variety of circumatauc^ 

to his mind at the time he formed the belief. The 
circumstances may still be present to his mind, or they may 
have vanished, leaving merely the strong recollection that 
they had led him to a state of belief, which he has no doubt 
was well founded at the time. Provided he states his belief 
honestly, his evidence is true, although he cannot state the 
grounds for it, or although his reasons were erroneous, or 
his conclusion unsound (s. 191, Explanation 2). Where a 
statement involves a mixed question of law and fact, a man 
who is hone.stly mistaken in the law, and answers accord¬ 
ingly, is not criminally liable, on the principle that ignor¬ 
ance of law is no excuse. For instance, a man who honestly 
states that there is no legal impediment to a proposed 
marriage, has not given false evidence because he is about 
to marry his deceased wife’s sister, and such a marriage is 
forbidden Iv; law, if he is not aware that it is forbidden.^ 

§ 314. A very common instance of evidence which is 
false, merely because it is not believed to be true, arises 
from the inveterate habit among native witnesses of always 
answering with the greatest minuteness to details, which 
they probably never observed, and would certainly have 
iorgotten. Statements of this sort are constantly made by 
witne-sses, whose evidence in the main is truthful, to show 
the accuracy of their memory, or to strengthen the belief 
that they are talking of things which they rfially saw. It 
is a common mistake to disbelieve a native witness because 
he cTubdlisIies his facts witli a frin;;© of iiction. A European 
witness w'ho did the same would j)robably be ab.solutely 
unworthy of credit. It is an etpally common mistake to 
attribute weight to discrepancie.s in testimony. They 
generally amount to little more than this, that witnesses 
who agree in ^hat they really saw, vary in what it occurs 
to them to inverit under tho pressure of cross-examination. 

§ 315. Contradictory Depositions.—The necessity of provino- 



that any particniiar statement, which was charged ns bein” 
false evidence, w'ls false to the knowledge of the party 
mnkititr it. raised a. fvmsidernVtlo 1 .. 


’ Acy. V. MiusQii, 10 All. 212. 
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tried the case might think it was true, and acquit the 
^oner. In Madras, Reg. III. ot* 1826 autliorized the 
l^rosecution to prove the two contradictory statements, which 
was sufficient to secure a conviction, if the judge was of 
opinion tliat in one or other of them the defendant must 
have been telling a wilful untruth. A similar practice, 
founded apparently upon a futwah delivered in 1831, sprang 
•up in Bengal.j^ The original draft of the Penal Code 
■contained nothing bearing upon tlic subject, but the Indian 
Law Commissioners, in their second Report of 1847, s. 154, 
p. 387, expressed a strong opinion that the mere fact that a 
person had in any stage of a judicial proceeding given a 
statement on oath which directly and positively contradicted 
another statement similarly given, should render him liable 
to punishment. The Penal Code and the Crira. P.C. of 
1801, which came into force on the same day, contained 
provisions which were apparently intended to carry out 
this viow.2 At first it was assumed that, even in the case 
contradictory statements, it was necessary to prove which 
was false, and many conflicting decisions were recorded, 
even after a contrary ruling had been given. Finally, it 
was agreed by all the Hi^h Courts, that where the two 
Statements were so irreconcilable, that oini or other must 
necessarily be false, it was unnecessary to offer any evidence 
to negativ(3 cither assertion.” 


■§L 


§ 316. It is hardly necessary to remark, tliat the more 
(‘iKMiiDHtunco that tbo Huixie man, ut different limes, mticlo 
■cmitmdictm'y ativteiiieuts upon tlio same point, is by no 
means conclusive proof of guilt. Either statement may 
have been made under the inthieiice of forgetfulness, or 
misapprehension; or he may, when he made the second 
■statement, have discovered the falsity of what he had 
believed to be true when ho made the first statement. Still 
less 3Y0uld it be safe to convict, when each statement merely 
<3onveys an expression of opinion: for iistance, as to the 


* Per Putlioit, J., 7 All, j). 52. 

Penal Code, s. 72 ; Crim. P.U., Act XXV. of 18(1, ss. 242, 381, 382. 

VulIBenchof 
.Cr. G5;S.C. 

u 7 i'll'It -JAT 7 —' R*sh CoUit in tho case of 

Palm^y hdty, 4 ]\Iad. H.C. ol; upon tho Crim. P.C. of 1872 by a Full 

Ibxniayoon, 13 

KL.E. 324 ; S.C. 21 M,th. Cr. v2; upon the Crim. P.C. nf 1882 by tho 
High Court of .■VlWwbatl, ]i«j. v. (//<»?, /, 7 All. 44. ami by ;ho Bombay 
High Court, hey. v. Jlamji Sdjaharao. 10 Bom. 124. ^ 
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>5^-:^li-Wiitification of property, or tlie similarity of liandwriting. 
The statements must relate to matters so necessarily within 
the knowledge of the party on both occasions, that one or 
other statement must have been known to be folse when it 
was made. For instance, if a man were at one time to- 
swear that he had been beaten and robbed, and at another 
time were to swear he had neither been beaten nor robbed,, 
either assertion may be true, but he must have known one 
or other to be untrue. In charges founded upon supposed 
contradictory statements, every presumption in favour of 
the possible reconciliation of the statements must be made.^ 

§ '317. It will be observed that the form of charge given 
for such cases,- though it comes under the list of charges 
with two or more heads, differs from all the other forms in 
the same list in this respect : they charge the same trans¬ 
action as possibly constituting one or other of different 
offences. It charges two transactions, either of which may 
be innocent, as establishing that by means of one or other 
of them, it is immaterial which, he has committed the 
single offence charged. “ The course allowed by the law 
was adopted of framing a charge containing tw'o contra¬ 
dictory statements of such a nature that the two, when 
taken in combination, disclosed the specific offence of inten¬ 
tionally givin'g false evidence,”^ Accordingly, it has been 
Jield in Bombay that each of the statements relied on must 
be sufficient to constitute the offence charged. A charge 
alleged a false statement made to a public officer, and a 
contradictory statement on oath made to a magistrate, and 
alleged that by virtue of such statements he had committed 
an offence punishable under s. 182 or 193. It was held 
that if it was intended to charge two offences in the alterna¬ 
tive, the charge was bad as not being framed in accordance 
with 8. 233 of the Grim. P.C., 1882. But if the charge 
was to be taken as framed under Sched. v., xxviii. (ii.) 4 ,. 
then there could lo no conviction, us a false statement under 
s. 182 could not constitute an offence under s. 193, or vice 
vo'tn. eddorburu, J., said: “Ho cannot successfully be 
charged undc'.r r. i93 of the Indian Penal Code, because he 
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gave one deposition in whicli there are no discrepan- 
and, similarly, he cannot he charged under s. 182, 
for he only once gave information to a public servant.” ^ 
Nor can separate cliarges be framed for each offence, for 
unless there is evidence as to the falsity of either statement, 
both must fail.^ It certainly seems to me that this mode of 
charging two contradictory statements, made at different 
times, as making out a single offence, does not come within 
the terms of s. 72 of the Penal Code. It would be impos¬ 
sible under that section to charge two different acts of 
housebreaking on different nights, and to conclude that by 
means of one or other of them che accused committed an 
offence under s, 456. The whole procedure seems to rest on 
the fact, that the particular form which authorizes such a 
mode of charge is pntained in the schedule to the Crim. 
P.C., and is sanctioned by s- 554. 

§ 318. Where it is intended to support a char(;e of false 
evidence, by proving contradictory depositions givea before 
different tribunals, the proper sanction must bo obtained 
for a prosecution on eacli branch of the alteroative.’’* And 
similarly, there must be a sufficient committal to justify 
an independent trial for each false statement.-^ 


§ 310. Fabricating False Evidence.—The offtmce of fabri¬ 
cating false evidence under s. 102 involves three elements: 
(1) the causing the existence of any circumstance, or 
making any false entry, or any document containing a false 
statement; (2) with the intention that it may appear in 
evidence in a judicial proceeding, or a proceeding taken by 
law before a public servant as such, or before an’aibitrator; 
(3) in order to cause any person whose duty it is in such 
proceeding to form an opinion upon the evidence, to arrive 
at an erroneous opinion on any point material to the result 
of such proceeding. 

A person who put stolen goods in a roan’s box, with a 
view to bringing a false charge of theft against him;'^ or 
who altered the position of a Cloverument boundary stone. 


10 Bom. 1 ‘ 21 , at p. 120 ; AVv/. v. Bhanua, 

11 Bom. 702. ’ 

“ Jicfj. V. Muyapj^i, F.B. 18 Bom. 377. 

In re IMaji Setaram, 11 Boru. H.G HI. 

P.O. 1^, ss. 477, 478; Bey. v. Mah Khoitxt, 3 B.l j.R, A. Cr. 36; 8.C. 

12 Suth. Cr. 31; Beg v. AW 4 B.L.R.A. Or. 9; S.C. 12 Suth. Cr. 69. 

liey. T. booruler Pulmuk, 3 Sutli. Cr. 5U. 
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:h a view to proceedings affecting the limits of his lanct 
who changed the contents of a bag of samples, which was 
to be produced in a suit on a warranty,^ would be causino" 
a circumstance to exist within the meaning of s. 192. The 
insertion in an account-book, which is admissible evidence 
under the Evidence Act, a 34, that money had been re- 
eeived or paid ; or the entry in a revenue record that a 
particular person was in possession of land, or had paid 
revenue in I'espect of it, would be similarly punishable 
Anything is a false statement which embodies a fact 
capable of being used ir evidence; and anything under 
s. 29 IS a document upon which such mktter is capable of 
being visibly expressed. A. claimant, in a pedigree case, 
who substituted lor a genuine tombstone a false one, which 
contained an untrue stateme.it as to *i marriage, a birth, 
the date of a death, or the liice, would also be makino" a 
documeai^ containing a false statement. Where a person 
at the instigation of the^defendant applied to a stamp vendor 
for a stamp, giving his name as Chatter Singh, and thereby 
procared th^ usual endorsement to be made on the stamp, 
sliOB.ng a sale to Chatter Singh, in order to use it in sub¬ 
sequent proceedings against him ; it was held that the 
delendant had thereby labncated false evidence.^ 

§ 320 'I'he intention must be that tlie thing so fabricated 
should be used as evidence, and this intentfon must have 
existed at the time of the fabrication." It must thereforo 
be something capable of being so used. False statements 
contained in mere applications to a court or public olHcer, 
winch are not in themselves evidence of the facts they 
assert, do not come within this section." A police officer 
suppresred certain reports, and then made an entry in his 
diary that he had forwarded them, no doubt with the 
intention of producing the entry as evidence in his own 

k- "P brought against him. It was held 
that this was not an offence within s. 192, as the entrv 
though admtasible against him, could not have beL used 
tor him.' I he entry might have been very much in his 
favour in the event of a merely departmental inquiry! b“t 

* LaLukritaJl v. Jtc;/,, 7 Mad., at u 

‘ Jie;/. V. Karticl\ ‘J 8uth. (Jr. 58 - « it i -w v -rv 

8 . 9 . 10 Sutb. Cr. :n. ’ 2 B.L.R. A. Or. 1 ; 

' Reij. V. Qnuk'i iShatkhir^ (; ^ 2 , 
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would not come within the section as “a proceeding 
by law before a public servant.” It is not, however, 
luy any means clear that the defendant could not have 
managed to get the Court to look at the entry as corrobo- 
rjitive evidence, or as showing the course of proceedings in 
Iiils office, and, if received, it would have been very material. 
A witness may be indicted for giving evidence that is false, 
Ibongb, as a matter of law, it ought not to have been 
admitted.^ 


Sl 


§ i321. Where it is not the intention of the accused to use 
1 ;he fabricated evidence in a judicial proceeding, the nature 
of which is discussed hereafter (§§ 325—327), or before an 
•arbitrator, it must be intended to be used in a proceedint*- 
taken by law before a public servant as such. Where the 
lessee of a forest presented false accounts to a forest office 
dn order to defraud the Government, it was held that he had 
not committed an offence within the meaning of s. 192. 
The Court said: “ It does not appear that the forest officer 
was empowered by law to hold an investigation and take 
evidence in any matter at all. His functions seem to be 
purely ministerial, and no proceedings, by way of inves¬ 
tigation, being provided for and regulated by law, the 
statement laid before him, though false, would not be false 
evidence fabricated so as to expose the fabricator to the 
penalties of s. 193.” ^ 

§ 322. Pinally, the object of the ffibrication must be to 

cause any pei-son—whether judge, juryman, or assessor_ 

who had in the proceeding to form an opinion upon the 
evidence, to entertain an erroneous opinion upon some point 
material to its result. Not, bo it observed, upon the 
ultiruate result, but upon some point material to the result. 
For instance, suppose the issue to be decided was, whether 
the defendant had paid a particular debt, which he had in 
fact paid, and that, to strengthen his case, he inserted in 
his books a false^ entry of the paynieut. The result would 
be to induce the judge to come to a perfectly sound view on 
the issue itself, viz. whether the payr ent had in fact been 
made But he would have been led t( ‘n erroneous opinion 
as to a point material to the result, vi vhether the defen¬ 
dant’s books contained such an entry t night naturally be 
Jooked for under the circumstances. here a person who 


' Ur,/. V. :n L.J. M.C. 98; S 

- U,,/. V. 12 Bum. H.C. 
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to register a document altered its date, so that it- 
Eoight apiieur to bo presented in proper time, this was held- 
to be an offence within the section, as the object was W 
induce a public servant to act differently from the way in 
which he ought to act, in a proceedinpr taken before liim Ir/ 
law.^ On the other hand, where a Yakil filed in a civ^il 
suit a Vakaliitnamah, which contained a statement that' it 
was signed in the presence of the Adighari of the Amsliora, 
and purported to be signed by him; and it appeared that 
the Yakalutnamah was really given by the client, but tliat 
the attestation was falsf^ly added by the Yakil, to make the- 
Yakalutnamah admissible according to the rules of practice ; 
it was held that a conviction under s. 192 could not be 
maintained. The Yakalutnamah was not evidence in the 
case, and the error, if any, induced in the mind of the judge 
as to its genuineness or admissibility, could not affect his 
decision of the case.- 


§ 323. The following facts appeared in a case decided in 
Allahabad: The purchaser of land obtained a registered 
deed of sale in which the property was rightly described bv 
its boundaries, but its revenue number was wrongly entered 
as 10 instead of 272. Subsequent to registration, the vendee- 
altered the number from 10 to 272, and produced the deed 
so altered as evidence in a suit in which the })laintifl' had 
sued him for this very land, claiming it as his own under 
the number 272. The vendee established his defence, but 
upon the alteration being discovered, he was indicted under 
ss. 471 and 193. The High Court held that the charge 
could not be sustained under either section, inasmuch as 
there was no such fraud as was essential to constitute 
forgery, nor any intention t() cause any person to entertain 
an erroneous opinion touchi?jg any point material to the 
result of a proceeding, which was essential to make out an 
offence under s. 193 or s. 19G.^ It was admitted that the- 
case would have been d'fferent, if the object of the alteration 
were to make it appecr that the property intended to be 
conveyed by tbe sale-deed was other than that wdiich it 
actually did purport ) convey. The Court, however, seems 
x.> have been ot opi n that,as the property was completely 
identified by bou, iries, the insertion of the number 
whether right or >ng, was merely immaterial. On the- 

' Jie;/. Mir Ekrar, G Cal. 482. 

' 5 Mad. H.C. 37H. 

’ A/-/ V. I'afeh, 5 All. 217. 
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liand, it is obvious that considerable doubt would 
been thrown upon the title, if the title-deed professed, 
«ipon its face, to refer to a dihbrcut piece of land, und that 
it was very material to the result of the proceeding to alter 
the number so as to remove this doubt. Supposing it 
shown that the number was altered in order to improve the 
title-deed as evidence in the event of proceedings com¬ 
menced, or contemplated as likely, it seems to me, with 
great respect, that a conviction under s. 193 or s. 190 would 
have been correct. If the alteration was merely made so 
as to remove what might be a blot upon the title in case of 
a future mortgage or sale, then, I think, uo offence would 
have been committed. The date at which the alteration 
was made does not appear in the case. 

§ 324. It is not necessary, in a charge, based upon s. 192, 
to show that any actual u.se has been made of the evidence 
so fabricated. The mere fabrication is punishable under 
8. 193. The use of the fabricated article is punishable 
under s, 19G. 

It will be remarked that the same element of materiality, 
which is essential to the offence defined by s. 192, is also 
introduced into the subsequent sections (197—200). On the 
other hand, the offence of giving false evidence, as defined 
by 8. 191, is made to consist in giving any false statement, 
and nothing is said as to its being a statement material to 
the point. The omission is evidently intentional, since in 
the original draft (s. 188) the words “ touching any point 
material to the result” were introduced. Aiul so it has 
been ruled, that the materiality of the subject-matter of the 
statement is not a substantial part of the offence of giving 
false evidence under ss. 191 and 199.' Where, however, a 
criminal indictment is based upon a false statement as to a 
wholly immaterial fact, it will often be successfully con¬ 
tended that the knowledge of its falsity, which is necessary 
to secure conviction, has not been made out. Whero a 
party deliberately makes an untrue statement as to a very 
material circumstance, to which his attention is likely to 
have been directed, and when this false statement is for his 
own benefit, or for that of the person calling him, it may be 
.assumed that he knew ho was deposing falsely. But no 
such presumption can arise where the point was irrelevant, 

’ liry. V. Aidrm, 1 IMad. H.C. 38; v. /’r//•&«////, 0 Suth. Cr. 84 ; 
Itey. V. Proumf, 19 Sntli. Cr. 69. 
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Dne upon wliicli he might have answered either way, 
equal absence of result. In such a case a court would 
seldom be justified in exercising the powers of eoinillittal 
vested in it by the Crim. P.C., s. 19.5. 

§ .325. Judicial Proceeding:. — Under s. 103 the punish¬ 
ment for giving or fabricatiug false evidence in any stage 
of a judicial proceeding is heavier tlian wiien it is given in 
any other case. Tlie idirnso is borrowed from Euglish law, 
which made it one of the elements of perjury that the oath 
had been taken in a judicial proceeding.^ Hawkins says 
upon this: “ It seems to be clearly agreed that all such 
false oaths as are taken before those wlio are in any ways 
entrusted with the administration of public jirstice, in. 
relation to any matter before them in debate, are properly 
perjuries.” And it is said to he no way material, whether 
such false oath be taken in the face of a Court, or by persons 
authorized by it to examine a matter, the knowledge whereof 
is necessary for the right determination of a cause; and 
therefore, that .a false oath before a sheriiff, upon a writ of 
inquiry of damages, is as much punishable as if it were 
taken before the Court on trial of the cause.”- In the 
earliest case in which tlii.s question arose, Scotland, C.J.,. 
in the course of argument, asked counsel to define a judicial 
proceeding. The answer was, “Any step which the Court 
may take from the commencement of a suit to its termina¬ 
tion.” This definition was accepted in the judgment as- 
correct. The Chief Justice said: “ It is nothing more nor 
less than a step taken by the Court in the course of the 
administration of justice, in connection with a case pending.” 
The question there arose in a civil suit, in which all the 
proceedings from first to last are under the control of a. 
single court. The definition would have to be extended to- 
meet the case of criminal proceedings, which are conducted 
by a series of authorities before the court of trial. With 
this view, a judicial proceeding might be defined as- 
“ any step in the lawful administration of justice, in w hich 
evidence may be legally recorded for the decision of the 
matter in issue in the case, or of any question necessary for 
the decision or final disposal of such matter.” In the 
.Madras case above referred to, where it appeared that ther 

’ Fer Lord Man.sfield, v. AuJeif 1 T "R 
1 Hawk. P.C. 430. ^ 

- Ikfj. V. VevhatHchelhim Pilh;, 2 Mad. H.C. 43, pp. 45, 56. 


misr/f^ 



& 326.] JUDICIAL riJOCEEDIXG. 


of a court, twelve in number, were constantly callei 
o give evidence as to the service of summonses in 

fliffei^nt oases bofovo the Court, and that it was the 

practice to call them all ir|) at the beginning of eacll day, 
and to affirm them solemnly to give true ovidenco in all 
tlie oases coming before tlie Court that day, and one of the 
bailiffs at a later period of the day gave false evidence, it 
was Iiehl that he was properly convicted under s. 193, the 
affirmation being administered in a stage of a judicial 
proceeding/’ So false evidence given upon an application 
for bail,^ or as to facts which had to be ])roved in order to 
admit secondary evidence of a document,^ would be simi¬ 
larly punishable. If after a prisoner was convicted, evi¬ 
dence was offered that he had been previously convicted, 
in order to enhance the punishment under s. 75 of this Code, 
that again would clearly be a stage of a judicial proceeding, 
just as much as proceedings in execution in a civil suit. 
So it was held that where a police-inspector was conducting 
an inquiry into infractions of the salt laws, preliminary to 
a proceeding before a court of justice, tliis was a stage of 
a judicial proceeding.'^ It w’ould, however, be otherwise 
where the inquiry was conducted for some purpose wholly 
unconnected with the judicial proceedings. For instance, 
where a magistrate received an anonymous letter, charging 
some persons with murder, and took evidence, not for the 
purpose of tracing the murder, but of ascertaining the author 
of the letter, it was held that the inquiry was not a “stage 
of a judicial proceeding,” and that a conviction under s. 192 
could not be sustained.^ And, similarly, where the object 
of the inquiry was to discover the genuineness of the state¬ 
ments made bv the heir of a deceased person to the tele¬ 
graph authorities, claiming money due to the deceased; ® 
or where the proceedings were wholly without jurisdiction. 
Two prisoners were acquitted on a charge of murder. Pend¬ 
ing an application by the Clovernment ibr a new trial, the 
police apprehended the accused, and brought them before 
the magistrate, who, in order to prevent them from abscond¬ 
ing, if the appeal should be decided against them, ordered 


Sl 


' 1 Hawk. P.C. 430. 

^ Jleg. V. Fhillpotls, 2 Den. C.C. 302; S.C. 21 L. J. M.C. 18. 

. t y* ^oondev Putnaik, 3 8uth. Cr. 50. The report gives no 
information as to the nature of the inquiry, or the authority under 
wiiich it was conducted. 
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_— to be detained in custody. He liad no power to 
issue any such order. It was held not to be a judicial pro- 
ceedin^d 


§ 32G. The Grim. P.C., s. 4 (d), defines a judicial pro¬ 
ceeding as meaning “any proceeding, in the course of 
which evidence is or may be legally taken.” This defi¬ 
nition, however, is only applicable for the ])urposes of the 
Procedure Code, and is not a definition of the term “ judicial 
proceeding ” in ss. 192 and 193 of the Penal Code. For 
instance, statements made to a registrar of deeds, under 
Act III. of 1877, to a police officer under the Grim. P.C., 
s. IGl, to a magistrate under s. 151, if false, are punishable 
as false evidence under the second clause of p. 193 (see antCj 
§ 309), but not under tlie first. A registrar performs a 
purely ministerial duty, and though it is necessary that he 
should ascertain certain facts as a preliminary, tliis does not 
convert Ids lunction into a judicial proceeding.^ So state¬ 
ments made under ss. 161, JG4, though lawfully required, 
are not themselves evidence, either in the preliminary 
incpdry, or the final trial; and the investigation made in 
either case is not a judicial jn’oceeding.^ 

§ 327. An inquiry under the Legal Practitioners’ Act, 
XVIII, of 1879, is a judicial proceeding; •* and so is one 
under the Coroners’Act, IV. of 1871, s. 8. The proceedings 
of a coroner are in their nature regular criminal proceed¬ 
ings, having a distinct result, and a result upon which, if it 
alfects any particular person at all, ulterior proceedings can 
be taken agAnst that person. There is nothing in common 
between a coroner’s inquest and the inquiry into the cause 
of the death of a person who has died in the custody of the 
police, which is directed by the Grim. P.C., s. 17G. No 
finding or report is required by the section, and if any 
report is made by the magistrate, it is not a judicial pro¬ 
ceeding.^' Nor is an attachment ot property by a magistrate 
under s. 88 of the Grim. P.G. a judicial proceeding, as he is 
not required to make any investigation.*^ 


‘ liny. V. (iholam JsmaUy I All. 1, 

- Hey. V. Tutja, 12 Bom. 86, p. 41, 

Jicy. y. Unuii, 11 J3om. B.'SO; JUy. v. Bkur,>m 11 
‘ Habba Chetti v. Jtey., (S Mod. 25^ ^'>9. 

of Aa X.^on872^^ 7-'>2, on the corresponding section 
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18. Several false statements in the same deposition 
amount to one offence. “ Testing it by the law of 
iiJence tlie whole deposition must be looked at, it* desired, 
and one part qualified by the other. The falsity of the 
second statement was proper evidence on the first trial, but 
there were not two offences.” ^ 

§ 329. Proof of False Statement.—Where the false state¬ 
ment is contained in a document signed by or on behalf of 
the accused, such as a verified statement, or affidavit, the 
original document must be produced, and the signature 
proved. A certified copy will not do, unless under circum¬ 
stances which admit of secondary evidence. Even then the 
mere production of a certified copy is insufficient. It only 
proves that there was once on the record an original corre¬ 
sponding with the copy. Further evidence will be necessary 
<to connect the defendant with the original, and to show 
that he actually signed it, and knew its contents. Mere 
signature is, in the case of an adult male, sufficient to bind 
him in civil suits ; but in a criminal case it would be 
necessary to give at least p'imd facie evidence of actual 
knowledge of the contents. This would especially be so in 
the case of legal documents, which are generally prepared 
by a Vakil or Mukhtar, and signed on trust. Where the 
document avowedly comes from an agent, the strictest proof 
would be necessary, not only that the agent was authorized 
to sign that class of document, which again would be suffi¬ 
cient in civil suits; but that the contents of the particular 
document were known to, and understood, and authorized 
by, the principal. Where the agency is created by w'riting, 
the production of the original Mukhtaruamah is indis¬ 
pensable, if any reliance is to be placed upon the general 
authority, as distinct from the special recognition of it in 
the particular instance. 

§ 330. Where the false evidence is given in a statement 
or deposition, the actual e\idenco consists in the words the 
man used, as he uttered them, not in the formal deposition, 
if any, in which they are recorded. It is sufficient to prove 
his words by the oath of any one who In ard and can re¬ 
member them. It is not necessary that the witness should 
remember the whole statement, but be must remember 
enough to be certain that there was nothing said to alter 
♦u' qualify what is remem bored.Where a deposition has 


> G Mud. H.O. Hulings ‘27. 
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J^u taken down in writing, the proper mode of proof is to- 
call the clerk who took it dow'n, who will be able to swear 
that he took it down correctly, and that it contains what 
the witness said. If necessary, lie may use the deposition to- 
refresh his memory as to what the witness actually said.^ 
{Sometimes, however, what the witness said in one language 
was interpreted to the clerk in another language, in which 
he wrote the deposition. It will then be necefsary to call 
the interpreter, to prove that the words he gave to the- 
^o^’^’ectly represented those used by the witness. 
Where the document has been read over to the witness, 
acknowledged by him as correct, and signed by him, this- 
should also be proved. In a case where the only evidence 
ofiered for the purpose of satisfying the Court, that .a. 
deposition taken in English represented a true translation 
of the words which the accused person actually spoke in 
Hindustani, was the memorandum at the foot of the depo¬ 
sition signed by the magistrate in these words: “ The above 
was read to the witness m Hindustani, whicli he understood, 
and by him acknowledged to be correct;” Phear, J., held 
that, under s. 80 of the Evidence Act, the English deposi¬ 
tion was probably evidence, upon which alone the jury could 
lawfully act, of what the prisoner had said in Hindustani. At 
the same time, lie commented on its unsatisfactory character,, 
and said it would have been only fair to the prisoner that the 
person who took down in English what the prisoner had said 
in Hindustani, should liave been examined as a witness, that 
the prisoner might have an opportunity of cross-examinino* 
In another case, where exactly the same evidence 
was given, Jackson, J., said: “The evidence as to the 
prisoner’s deposition before the Assistant Commissioner is 
in fact, no evidence at all.”» Where anything turns upon 
the special words of the written deposition, such meao-re 
evidence, if teclimeally admissible, is eminently unsatisikc- 
tory. It must he remembered that such a deposition, when 
taken m the narrative form does not even profess to repeat 
verba/wi what the witness had said. It is a eompouna of 
the question put in the words of the examining couuseh 
and ot the answer in the words of the witness. 'The state¬ 
ment a.s final y recorded is often the result of an animated 
discussion between the clerk, the counsel and the judge, not 
• Jnd. Evidence Act, s. 150 ^ n . rv w, 

tU:i. V. Man 3 B.L.1) ^ Or 4 ?? o’**!; 
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what the witness said, but as to what he meant to sa}^ 
en the recorded evidence is read out to him, he soon 
finds that he can hardly recognize any of the language he 
really used in what has been put down. His admission 
that it is correct, if anything more tlian a matter of polite¬ 
ness, is really only an admission that the story is itself 
correct, though he could never have got it into those words. 


§ 331. It is necessary to give sufficient proof, not only of 
the words used and of their falsity, and of the defendant’s 
knowledge that they were false, but also of the circum¬ 
stances which raise mere lies into a criminal offence. These 
circumstances have been already stated. The most impor¬ 
tant is the competence of the person before whom tlie 
evidence was taken. So much of the proceedings as show 
the origin of the case, and that the officer had jurisdiction 
to deal with it, must be put in. For instance, the plaint in 
a civil suit, the proceedings on committal, and tho charge 
in a criminal case; the reference to arbitration, and the 
civil proceedings, if any, which preceded the arbitration, 
where the false evidence was given before an arbitrator. 

liere the statement has been made on a police inquiry, 
it must be shown how the inquiry was being made, and that 
the statements were not volunteered, but in reply to 
questions.^ AA here any question as to materiality can arise, 
it is necessary, and in all cases it is advisable, to produce the 
j)laint, wTitten statements, issues, and judgments, so as to 
show the bearing of the evidence, and what the witness 
came to swear to.- And, similarly, where it is alleged that 
the evidence was given in a stage of a judicial proceeding, 
all the proceedings ought to be produced to enable the 
Court to judge of their character. 

§ 332. It is a long-established rule in England that a 
conviction for perjury cannot be rested upon the uncor¬ 
roborated evidence of a single witness. Either there must 
be a second witness, or the testimony of the single witness 
must be supported by some material fact tending to prove 
the guilt of the accused. This rule was recognized by 
Act II. of 1855, s. 28, which, after laying down that 
“ except in cases of treason, the direct evidence of one 
witness, who is entitled to full credit, shall be sufficient for 
proof of any fact,” went on to enact that “this provision 
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not alfect any rule or practice of any court 
^luires corroborative evidence in support of the testimony 
of an accomplice, or of a single witness in the case of 
perjury.” In 1866 it was decided, hy a Full Bench of the 
Calcutta Court that this act was binding on the Mofussii 
courts as well as on those created by Royal Charter, and it 
was pointed out that the rule ha*d been in force in the 
Nizamut courts of Bengal before 1855.^ The Act of 1855 
was repealed by the Indian Evidence Act, and s. 134 of the 
latter Act declares that “No particular number of witnesses 
shall in any case be required for the proof of any fact.” 
It is probable that cases seldom arise in which a charge 
of giving false evidence would be based upon the evidence 
of a single witness without any circumstance of corrobora¬ 
tion. In some cases such evidence might be completely 
satisfactory. If a cooly swore that he saw the Commander- 
in-Chiel pick a pocket, the evidence of the latter, unless 
some suspicion rested on his sanity, would be amply suffi- 
(dent to warrant a conviction. WJiere, how'ever, two con¬ 
tradictory statements, either of wliich might conceivably be 
true, are sworn to by a single witness on each side, a civil 
court would necessarily have to accept one statement and 
reject the other. But a very different degree of belief is 
required to arrive at a conviction of either witness for 
perjury. The Court would probably follow the same course 
that the Indiaji courts have adopted in the case of accom¬ 
plices § 737); they would treat the necessity for cor¬ 
roboration, not as a rule ot law, but as a maxim of prudence, 
founded on long judicial experience, and would advise the 
jury, that where it was a mere case of oath against oath, it 
would be iinsale to convict either witness, merely because 
hi.s story appeared less credible than that of the other. 

§ 33.1 Using False Evidence.—As it is criminal to give or 
fabricate ialse evidence, so it is to make use of such false 
or fabricated c'vidence, knowing its false character. On 
a charge under s. 136, the lirst thing is to show that 
the eviden(.‘e was false or fabricated, and next to establish 
a guilty knowledge. The latter point will generally be 
<jstablished by the mere tact that the party has produced 
il.e false evKlenco at all events to the extent of throwing 
upon him the burthen ol showing that he (li.1 so, not cor¬ 
ruptly but honestly. The law upon this point was laid 
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Sir Adam Bittleston in Beg. v. Giingcmraali ^: 
irson calls witnesses in support of a statement which- 
I makes, and causes those witnesses to come into the box 
for the purpose of giving evidence which he knows to be 
untrue, and they give that evidence, and the jury find that 
they knew' it to be untrue, that is, evidence on which a 
jury may find tliat he solicited them ; but the jury must 
be satisfied that he knew that the statement which they 
were called to make must be untrue to their owm know*- 
ledge.” It is not sufficient that he should know or believe 
the statement to be untrue. It is necessary that the wdt- 
iiesses should have the same knowledge, for, otherwise, the 
evidence is not false. 


§ 334. If the evidence w-as fabricated, and was known to 
be so, it is immaterial that it was not originally fabricated 
for the purposes of the proceedings in which it w-as so used.- 
In this case the document which was used before the civil 
conrt had been fabricated for use before the registrar. 

A curious point was raised, though not decided, in the- 
above case : w-hether a false document, which had originally 
been prepared w ithout the intention of using it as evidence, 
could be considered as fabricated evidence, if afterwards 
used as evidence. The argument was, that when it was 
prepared it w'as not fabricated evidence, and w'hen it was 
used as evidence it was not fabricated. Exactly the same 
point would arise under s. 471, if a document, to which a 
false signature had been appended for some purpose, which 
was neither fraudulent nor dishonest, and w’as therefore not 
a forgery under s. 464, was afterw'ards fradulently passed 
off as genuine by the original maker. Suppose, for instance,, 
that a person who was fond of imitating handwriting amused 
himselt by signing a friend’s name to a receiptor a cheque; 
that he threw the papers aside, and afterw'ards finding 
them, used the receipt as evidence of a debt, and presented 
the cheque at the bank. Could be bo convicted under 
s. 471 ? If anything was added to the document at the 
time of using it, such as a stamp, a date, or a sum of money, 
he certainly could be convicted. If the papers w-ere pre¬ 
sented exactly ns originally framed, it might be difierent. 
The case is never likely to'occur. If it did, the defendant 
wonld probably find it difficult to establish the original 
purity of bis motives. A charge of using in a civil suit as 

^ 3rd Madras Sess., 18G0. - laluhnaji v. 7w;/y., 7 Mud. 289. 
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_ nuine a document which was known to he forged, is an 
offence cognizable under s. 471, and should be charged as 
such. A magistrate has no jurisdiction to deal with it 
himself under s. 196.^ 


§ 335. In cases under s. 181, for giving false statements 
on oath to a public servant, it is necessary to prove that the 
person accused was legally bound by an oath, which the 
public servant was authorized to administer {ante, §§ 308, 
309), and that his statements were false to his knowledge 
{ante, §§ 313, 314). 

The Madras High Court have held that a witness in a 
■criminal case who gives false evidence before a magistrate, 
may be convicted by a magistrate under s. 181, though he 
might also have been charged under s. 193, and, if so 
•charged, would only have been triable by the Sessions 
Court.'-^ An opposite decision has been arrived at by the 
Bombay High Court ^ and by the Calcutta High Court.^ 
The latter ruling seems to me to be the sounder. It is 
based upon the general principle that where a greater 
offence includes a lesser, a magistrate may not give himself 
jurisdiction over the case by dealing with it in its minor 
aspect, instead of committing it for trial to an authority 
capable of dealing with the more serious form."* 

§ 33(1 Causing ^sappearance of Evidence, or giving False 
Information.—Besides the sections which relate to the giving 
of false evidence, there are some subsidiary sections relating 
to analogous ohences, of which s. 201 is the most important. 
The first essential to a conviction under this section is to 
prove that there was an offence actually committed; that 
the accused knew, or had, as a reasonable man, sufficient 
reason to believe that the offence had been committed, and 
that he took the steps alleged for the purpose of screening 
the offender. A mere belief that there had been a crime, 
however well founded, or however strongly entertained, is 
not sufficient. It has been held in Calcutta that it is not 


’ Emjtrcss v. Klicrode, 5 Cal. 717. 

November 1807 xviii., confirming a previous ruling of 26th 

It. V. Dyriljl, 8 Bom. ILC. CC. 21 

27 ; U,.j. V. //«,■«„.„, ilU. 30 , 

See A'v/-V. 5 «i,fb rv i> rr n t-j j i 

lU. ii. Oo ; J’jmpress V. h/aiVilr, 5 Cal. 
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actually guilty of the offence.^ The offender must be a 
person different from the person who screens him. The 
victual criminal cannot be charged witli screening himself 
fnmi prosecution, either by causing evidence to disappear,- 
or by making false statements inculpating another in order 
to exculpate himself.^ Nor can a person who is charged 
with both the principal crime, and with getting rid of the 
•evidence of it, be punished on both charges.^ But a person 
who has been innocently present at the commission of a 
crime— as, for instance, murder —may be charged with the 
offence of concealing the body.^ In that case it appeared 
that he was frightened by the actual criminals into helping 
them to hide the evidence of their act ; but it would have 
been equally within the section if he liad done so volun¬ 
tarily, knowing that by screening them he was also helping 
to keep himself from suspicion. 

§ 337. Where the charge is founded upon an allegation 
that the accused had caused evidence of tne commission of 
the offence to disappear, it must be shown that what was 
■caused to disappear was something which, if it had remained 
as it was, would have been evidence.*’ In one case it 
4ippeared that Khhia and BUihan had murdered Jiwan in 
Bhikan’s field. Kishna w’as convicted of the murder, and 
also under s. 201 for having carried the corpse out of 
Bhikan’s field, and left it on the land of the murdered man. 
Pearson, J., said: “ He did not, by removing the corpse of 
Jiwan from one field to another, cause any evidenc.’e of 
Ji wan’s miirdcn*. which that corpse afforded, to disappear. 
His object may have been to divert suspicion from himself 
or from Bhikan, but his act does not constitute the offence 
defined in s. 201.”'' He certainly did not cause the 
evidence that Jiwan was murdered, derivable from the 
fact- that Jiwan was a corpse, to disappear; but he un¬ 
doubtedly caused the disappearance of the evidence that 
Bhikan wa^ the murderer, derivable from the fact that the 
corpse was found in his field. 

‘ Brg. V. Jurdnt Surma, 8 Suth. Cr. G9. Sco the question discussed, 
§ 253. 

Jteg. V. Jtam^ooridar, 7 Suth. Cr. 52 ; AVy. v. Kashi nalli, 8 Bom. II.C. 
‘O.C. 126; 'ie(i. v. Duitgar, 8 All. 252; Torap AU v. 22 Cal, 63s, 
Itey. I. jichala liihi, G Cal. 789. 

* He;/. Y. Jiamsondar, nh. sap. ; lief/. Laid, 7 All. 748. 

’ lief/. \ Gohnrdhuu, 6 Suth. Cr. 80. 


Ihij. V. Lam, 7 All. 748. Itey. v. Kishm, 2 All. 713. 
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f3S. Where the charge of giving false information is 
[med under s. 203, it is nnneec'ssary to prove any particular 
intention; ^ but it is stilf necessary, as under s. 201, to 
prove that an actual offence h^d been committed, and that 
the accused knew, and had reason to believe irj, its commis¬ 
sion.^ The same remarks apply to s. 202, where the offence 
consists in intentionally omitting to give information which 
the person is legally bound ^rgive. It is only necessary to 
refer to the observations contained in §§ 243—240, ante, as 
to the latter jx)int. As to the somewliat .similar sections 
(213 and 214) see ante, §§ 2^2 . 208. 

As to the necessity for Sir^ction in case of proceedings for 
giving and fabricjiting anU making use of false evidence,, 
see the remarks on the Crinj. P.G., s. 195 {b),post, § 711. 
As to the power of sessions <. ■' bllier courts to deal with such 
offences when committed 1. ore tlieinselves, see ss. 477, 478- 
and 487 of the Grim. P.G., r i.d /.' jt, § 727. 

§ 339. Fraudulent Transferr nod Suits. —Sections 20G, 207, 
and 208 aim at rendering crin. ’lal all contrivances by which 
the owner of property witli lr .\v.s it from liability to seizure 
under a sentence or judgme nt f court. Of these three no 
difficulty, except one of fact i v likely to arise under s. 208. 
It is impossible that any <> e can allow a decree to be 
passed, or process to bo ext '. cic! against him, for property 
which is his own, or money • liicli is not due by him, except 
to cheat some one else. : t he does so, it is not neces¬ 

sary to allege or }>rove any Npeciul intention. The offence 
consists in a fraudulent t"*;!]iloyment of the machinery of 
the court. Nor, again, o tliere be any legal difficulty 
under s. 207, supposing th > tiicts to be established. It is 
different with s. 206, where t accused is an owner dealing 
with his own properfc}^ ano. re acts which would other¬ 
wise be innocent, are rend* d criminal, if done for certain 
speciffed purposes, and w^:.,. .rhat state of mind which lA 
described by the word “frou'i ilimtly.” Botheldments must 
co-exist, but the most diflicid' question will commonly be, 
Wliat constitutes fraud? ny,un this point it may safely 
be asserted, that something .ull be necessary beyond that 
general flavour of decept.-.n ..hich pervades e\ery trans¬ 
action, where the appearaiici u id the reality do not corre¬ 
spond. Benami truiiiJacth n. so univer.sal au’ong the* 


Afr./, V. (;]icrl, 
V. Joyh'. 


: Suth. Cr. 18. 

. 20 Suth. Or. 6G. 
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m India, that they have received recognition from 
ghest tribunals, and are now regulated by a well- 
system of rules.^ Probably the best guidance will 
be found in that large body of decisions which sprung from 
the English statute 13 Eliz., c. .*>, and which are discussed 
in the notes to Tivyne's case.^ It is certain that nothing 
will be considered fraudulent under s. 20G, which has been 
held not to be fraudulent under that Act, though it is 
•possible that transactions which are liable to be set aside 
under the statute of Elizabeth may not necessarily be treated 
as criminal under the Penal Code. 


Sl 


§ 340. Statute 13 Eliz., c. 5, recites that gifts, grants, 
alienations, conveyances, bonds, suits judgments, and execu¬ 
tions have been contrived of fraud, malice, covin and col¬ 
lusion, to delay, hinder or defraud creditors or others of 
their just and lawful actions, suits, debts, etc., and then 
declares that all such transactions made for any of the 
above intents, shall be utterly void as against persons whose 
suits, etc., are, or might be, in anywise disturbed, hindered, 
delayed or defrauded. By s. 5, this provision is declared 
not to apply to any conveyance made to any person, 
who takes it horut fide for valuable consideration, without 
noti(‘e of the fraud intended. This statute has been declared 
by Lord Mansfield to enact nothing beyond what would 
have been attained by the common law.^ As embodying 
sound principles of justice and equity, it has been adopted 
as a rule of decision by the Indian courts, in districts wnere 
the statute itself is not in force and as regards transfers 
of immovable property, it and the cognate statute 27 Eliz., 
c. 4, have been almost literally copied in s. 53 of the 
Transfer of Property Act, IV. of 1882. It may safely be 
aspmed that the framers of the Penal Code had in view 
the statute itself, and the decisions upon it, and that they 
intended to give it a sanction by means of the criminal law. 

§ 341. English Decisions.—A conveyance will not be 
fraudulent merely V)ecause it deprives another of a security 
which he would otherwise have had, if that is not the object 
of the act. For instance, there will be no fraud in a sale 
by a debtor of his landed property for a fair aud adequate 


’ See Mayne, Hindu Law, chuj). xiii. - 1 Smith, L.C. 1. 

•• ('adofjan v. Keiinet, Cowper, p. 134. 

^ Per Lord Fitzgerald in \\C.,Ab(ln/ v. Mir Mohammed. 10 Cal. 
OIG, at p. 021; S.C. 11 I.A. 10, p. 18; ji)er \Vei=t, J., 11 Bom., p. 075; 
per Sargent, C.J., 13 Bom. 300. 
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^'S^o^sideration, though it will, of course, he much less c(^ 
Anient to tho creditors to pursue the purchase-money than 
the property. And it would make no difference whatever 
that the debtor was actually in the throes of a lawsuit. For 
he is not bound to keep his property in one form rather- 
than another for the convenience of his creditors. And in 
England it has been repeatedly held that the fact of such 
a sale having been effected when an immediate execution 
was anticipated will not vitiate the sale. In one of the late- 
cases upon the point, it appeared that a tradesman, expect¬ 
ing the execution of a writ issued out of the Court of 
Chancery for payment of costs of a suit, effected a sale of 
the whole of his furniture and stock in trade. The only 
document which passed was a receipt for the purchase 
money. A few days after the purchaser had taken posses¬ 
sion, a writ was issued, and a suit was brought by tho 
sheriff’ to decide whether the sale was fraudulent. Kinde7*s~ 
ley, V.C., said :— 

“ At the present day, whatever fluctuations of opinion 
there may have been in the courts of this country as to the 
construction of that statute,^ it is not a ground for vitiating 
a sale that it was made with a view to defeat an intended 
execution on the goods of the vendor, the subject of the 
sale, supposing it was in all other respects land fide. The 
case of Wood v. Bixie^ has settled that at law in the most 
solemn manner, on a motion for a new trial. With respect 
to the question whether the sale was bond fide, it was at one 
time attempted to lay down rules that particular things- 
were indelible badges of fraud; but in truth every case 
must stand upon its own footing, and the Court or jury 
must consider whether, having regard to all the circum¬ 
stances, the transaction was a fair one, and intended to pass 
the property for a good and valuable consideration.” ® And 
it makes no difference that the sale was of all that the 
debtor jiossessed. In Alton v. Ilarrimnfi Giffard, L.J., said: 

“1 have no heHitution in nayiuj^ that it iiiukcH no (liflbn'.nco 

in regard to the statute of Elkaheth, wlietliei’ the deed deals 
with the whole, or only a part of the grantor s property. If 

thu ilooil ia hojin fide, tbut Is, it it is not a morn clouk f'v 

retaining a benefit to the grantor, it is a good deed under 


I 13 Eliz. c. 5. ^__ 

' Ia..}. Cli. 777: S.C J 

I)ruwivl.» 2 ; A'n;,//^ '/ernj^ 30 L.J. Ex. 35D; H.C. G 11. & N. feo7. 

< i Ch. 022, at p. 020. 


7 Q.B. 892. 
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<8^tute of Elizabeth.” This dictum was adopted andk 
ed in a later case, where B. executed a bill of sale to 
^of all his property then existing, or afterwards to be 
acquired, in order to secure an existing debt and future 
advances.^ In a similar case, J. granted his farming 
property, which was all he possessed, to his daughters, in 
consideration of their paying all his debts incurred up to 
that time in connection with working his farm, and main¬ 
taining him. The plaintiff, who was his creditor in respect 
of a transaction unconnected with the farm, sued to set it 
aside. Fry, J., in affirming the grant, said: “ It is obvious 
that the intent of the statute is not to provide equal dis¬ 
tribution of the estate of debtors among their creditorr — 
there are other statutes which have that object,—nor is 
it the intention of the statute to prevent any honest 
dealing between one man and another, although the result 
of such dealing may be to delay creditors. And cases 
have been cited, accordingly, where deeds of this kind 
have been held good, though the result of them has been 
that creditors have been not only delayed but excluded.”^ 

§ 342. The mere fact that a transfer of property is for 
valuable or sufficient consideration, is not conclusive against 
its being fraudulent, though it throws a very heavy burden 
upon those who allege that it is so.^ The question will 
still be, was it a hond fide transaction, which may be good 
though it has the effect of delaying or excluding creditors, 
or was it one which originated from an intention to defeat 
or hinder just claims? The intention which makes a deed 
fraudulent must have been the substantial, effectual, or 
dominating view. It is not necessary that it should have 
been the sole view.*^ The language of the judges in some 
cases seems to make it sufficient to show that the intention 
of the debtor in making the transfer w'as to defeat, hinder, 
or delay his creditors.^ It must be remembered that no 

<loc(l for iv vuliiablo cousLdurutioti cun bo void undtu’ tlu< 
Statuio of Elizabeth, unless it was intended to < tarry out some 
fraud, to which the purchaser made himself a ])arty. lu 


‘ Jiv Jtawjordy 12 (Jh. U. 811. 

^ Golden v. Gilhun, 20 Ch. I). 389, at p. 392. 

^ Per Lord Mansfield, Cadogcin v. Kcnneft, Cowper, p. 13-1; /<«.r 
Turner, V.O., Harman v. Richards, 10 Haro, 89. 

■| Ri> Itit-d, 23 Ch. D. 095. 

' Holnu'sv. Penneg, 3 K. & J. !K); per Wood, V.C., p. 99; Thompaon, 
V. Wchs/ei\ 4 Drowr. 028; per Kiiulerslcy, Y.C., ]>. 033; Golden 
GiUam, per l-Vy, J., 28 Cli. !>-, P- 393. 
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';;Weral t^e fraud consists in tlie wliole transaction bei^ 
Vnnreal. J^ither it appears to be a sale or mortgage, when it 
IS not, or if it is, as far as actual payment goes, a sale it is 
aeccmpanied by some secret triist, \vhicb undoes it 'in a 
case of this sort Baron Eolfe said: “ In one sense it may be 
considered fraudulent for a man to prefer one of bis creditors 
to the rest, and give liim a security which, left liis other 
creditors unprovided for. But that is not the sense in which 
the law understands the term ; fraudulent.* The law leaves 
it open to a debtor to make his own arrangements with his 
several creditors, and to pay them in such order as he thinks 
proper. hat is meant by an instrument of this kind 
being fraudulent is, that the parties never intended it to 
have operation as a real instrument, according to its apparent 
character and effect.’* ^ Suppose, however,^ that a debtor 
made arrangements to realize all his tangible property in 
order to abscond with the proceeds nud leave liis creditors 
unpaid, and that a friend, knowing his plan, helped him in 
It by taking his property off his hands, even at a fair iirice 
this would apparently make the sale void under the statute' 
and would no doubt be punishable under s. 206, if the 
object was to defeat justice in any of the ways specified in 


§ old. Indian decisions.—The law, as administered in 
incK seems in accordance with these decisions. Under 
s. 2.6 of the Civil P.C., the debtor is free to make any 
private alienation of his property, until an actual attachment 
of the property has been made. It has also been repeatedly 
held that, »where there is a real transaction betweek 
the parties for valuable consideration, whether it be by way 
of sale or mortgage, the transaction is valid even as against 
a creditor, though the object may have been to deleat an 
expected execution - And so, “ if a man owes another a 
real di^t, and in satisftict.on thereof sells to his creditor an 
equivalent portion of his property, transferring it to the 
vendee, and thereby extinguishing the debt, the transaction 
cannot be assailed, though the effect of i is to give the 

selected creditor a pre erence”« h + « feive me 

a vie>v to-lefeat a 'though 

void under ss. 2ti and 24 ot ’ T 

or the Contract Act, JX. of 1872, 

1 Eoehlgh v. Ptirssford, 2 M. & R 
,Sankara/>pa v. Itoviuyya 3 Mnrl' D /- oqi tv „ . ^ 

liuya, 5 Mad. H.L'. 3G8. ’ > Pullen Chetti/^ 

Stihi Jiihi " • - 


r. Palyvhind Das, 8 All. 178. 
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They involve no dealing with a man’s own property which 
the law does not allow/ “ But if the sale or mortgage be 
only a colourable transaction, or a mere sham, and not 
intended to confer upon the alleged grantee or mortgagee 
any beneficial interest in the property, and simply (for the 
purpose of screening it from execution) to substitute such 
grantee or mortgagee as nominal owner, in lieu of the real 
owner (the debtor), and to make such nominal owner nothing 
more than trustee for the real owner (the debtor), and thus 
to endeavour to preserve the property for the latter, such a 
sale or mortgage would be invalid as against the creditor, 
and he would be entitled to attach and sell the property.” ^ 
It would also undoubtedly be an offence punishable under 
s. 206. 

In considering^ whether a transfer is genuine or fraudulent, 
evidence of various other transfers of property effected by 
the accused on the same day, and apparently with the same 
object, viz. that of preventing their being seized in execu- 
^011 of a decree, is admissible under ss. 14 and 15 of the 
Evidence Act, I. of 1872.^ 

§ 344. Gifts.—The law as regards gifts was laid down as 
lollows by Lord »Iu8tice Giffard in Freeman PopeJ^ “If 
after deducting the property which is the subject of the 
voluntary settlement, sufficient available assets are not left 
lor the payment of the settlor’s debts, then the law infers 
intent to defraud, and it would be the duty of a judge, in 
leaving the case to the jury, to tell the jury that they must 
presume that that was the intent. Again, if at the date of 
the settlement the person making the settlement was not in 
apposition actually to pay his creditors, the law would infer 
that he intended, by making the voluntary settlement, to 
defeat and delay them.” Probably a judge in puttiiu'- a 
ease to the jury under s. 20G ought not to direct themt as 
a matter of law, that they must convict upon finding the 
above tacts, but that such facts were very strong evidence upon 



! //cr/i V. Ardeshir, 4 Bom. 70. 
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^^cli they might convict, if there was nothing to explain^ 
-tnem away. Debt is the normal condition of many classes 
of the native community, and with persons in high position 
the making of considerable gifts is a part of their ordinary 
expenditure. A man executed a bond in May, 1858, ani 
about a year after the execution, and shortly before suit, 
he transferred to his wife 25,000 rupees as a gift; and the 
creditor after decree sued to set aside the gilt, and to 
establish his right to take the securities in execution. The 
original court found that the gift was a bond fide disposition 
of the securities, and not a mere blind, or really with the 
intention of defrauding the plaintiff of the amount of his 
debt. The civil judge considered that the mere fact of the 
transfer, after the debt was incurred, and without provision 
lor its payment, was itself a fraud on the plaintiff. The 
Madras High Court directed an issue as to the specific 
motives and intent of the debtor. Tiiey said : “ In the case 
of a voluntary transfer, the hona fides of it with reference to 
the intention of the debtor is the point for consideration. 
In every such case, we think the proper question to be con¬ 
sidered is, whether the circumstances in evidence, taken 
together, lead reasonably to the conclusion that the real 
motive and intention of the transaction was to deprive the 
creditor of the means of obtaining payment of his debt from 
the debtor’s property generally. If so, the disposition is 
fraudulent and void to the extent of the debt due to the 
creditor by whom it is impeached. No general rule can be 
laid down as to the nature or extent of the evidence which 
should be acted upon. Being a question of intention, each 
ease must necessarily be decided on the particular evidence 
offered in it, as to the acts of the parties and the position 
in which they stood to each other, tlie amount of the debt, 
the means possessed by the debtor, and the other circum¬ 
stances shown to h) connected with the transaction.”^ It 
seems to me that this would be the proper mode of directing 
^ prosecution under s. 206, remembering always 

that more conclusive evidence is necessary to convict a man 
of a criminal offence based upon fraud, than to upset a 
transfer which defeats the claim of a creditor. 

§ 34o. In the Madras case it does not appear what 
amount of property remained to the debtor after the transfer. 
Possibly the creditor wished to invalidate the transfer, so as 

J ChianahuiY. Syutaoasa PiUai, 4 Mad. H.C. 84, at ]). 88. 
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^ ive himself the trouble of huntinj^ for assets which were 
5s valuable and less easily identified. In a case in Bombay 
pecuniary difficulties, executed a gift 
ot all his property in favour of his wife and minor sons. 
1 his, of course, left tlie debtor absolutely without assets 
and the transaction was at once set aside.^ 

A voluntary conveyance by a man who is about to be 
tried for any crime, where conviction works a forfeiture, will 
he rraudulent. And even considerations of affection will 
not support the transfer, where the object is to remove the 
property from the effect of the sentence ; as, for instance, 
wliere the conveyance by a man about to be tried for a felony 
was made in trust for a wife.^ But such an assignment at 
before conviction will bind the property, if made 
and for valuable consideration.^ Where, however, 
the assignment was made by a person who, under a mistake 
oi fact, thought he had committed a crime when he really 
had not, it was held that the transaction was not illegal and 
a re-conveyance to himself decreed.* ^ 

§ 346 Fraudulent Preference.— Under the Indian Insol- 
vency Act, 11 & 12 Viet, c. 21, s. 24, any voluntary 
conveyance to the creditor by a person in insolvent circum- 
? contemplation of becoming an insolvent, if 
made withm two months before the petition on which an 
adjudication of insolvency takes place, shall bo deemed 
liaudulent and void as against the assignees of the insolvent, 
feuch a mode of avoiding what is called, in insolvencv, a 
iraudulent preference, must be worked out in the Insolvent 
^ourt. it can have no bearing upon the question, whether 
the conveyance is void under the statute of Elizabeth. 

JNo consequence whatever can follow from an act of bank- 
ruptcy, of which the creditors might have availed themselves 
It they had applied in time, but of which they did not avail 
themselves within the time limited by the Bankruptcy Act.” ^ 
Accordingly, where A being indebted to B and C, after 
being sued to juagment by B, went to 0, and voluntarily 
^ave him a warrant of attorney to confess judgment, on 
^vhich judgment was immediately entered, and execution 

* Hormwji v. Coimaji, 13 Bom. 297. 

•; estate, 32 L.J. Ch. 224; S.C. 4 OiflF. 179. 

757; S^C SlBlav JKf’ 

* Davies V. Otiy, 34 L.J. Cli. 252. 

Per Thosigor, L. J., re Parnfonl, 12 Ch. D., at p. 324. 




FRAUDULENT PREFERENCE. 


[Chap. 



ied on the same day on which B would have been 
entitled to execution, and had threatened to sue it out, it 
w^as held that the preference given by A to C was not 
unlawful. Lord Kenyon, C.J., said: There was no fraud 
in this case. The plaintiff (C) was preferred by his debtor 
(A), not with a view of any benefit to the latter, but 
merely to secui-e the payment of a just debt to-the former, 
in which I see no illegality or injustice.”^ No provision 
avoiding conveyances by way of fraudulent preference is 
found in the insolvency clauses of the Civil P.O., Chapter XX,,, 
but under s. 351, such an unfair preference for one creditor 
may be made a ground for refusing the debtor liis discharge. 
Where the widow ot a man who died insolvent conveyed 
his wliole property to his separated brotliers in considera¬ 
tion of tw’O tirne-barred debts, it w'as held that this transfer 
could not be set up as against an attaclirnent, made after the 
deatli of tlie husband under a decree obtained against him 
while still alive. Wefet, J., seems to have rested the case 
on the ground of fraudulent preference; and the disfavour 
with which the jurisprudence of civilized nations regards 
unequal dispositions of property by a man in insolvent 
circumstances, and known to be such by the disponee, which 
leads to their being set aside, unless where the tran.sferee 
has simply pressed a valid claim, or made a purchase in 
good faith.“ In the particular case the conveyance was a 
purely voluntary gift, and probably a sham. If the im¬ 
propriety of the transaction consisted in preferring one 
creaitor to all the others, then the Court did exactly the 
same thing in favour of the plaintiff As Sergent, C.J.,. 
pointed out in Motilal v. TJtam Jagivandas^ the proper 
remedy in such a case is to take some proceeding, which 
apparently ought to be by s. 344 of the Civ. P.C., to have 
the whole property dealt with for the benefit of all the 
creditors. This is exactly what was said by Fry, J., in 
Golden v. Gillcwi, and by I’hesiger, L.J., in re Bamford 
(ante, §§ 341, 346). In a case where a very large debt w’as 
due to the defendants, who were some of many creditors, 
and the tlebtor assigned to them a decree, out of which they 
were to pay themselves, and hand over tiie balance to the 
debtors lather, and where the defendants accepted and 
carried out the arrangement in good faith, the Madras High 

* Jlolbird Y. J nderso/i^ 5 T R 230 

' liGCO, at p. 076. 



umr/fy 



§ o‘17. Chapter XVII. contains another set 9 ! sections— 
421 to 424—the object of which appears to be so similar to* 
that of ss. 206 to 208, that it is difficult to understand why 
they are found in a different part of the Code. In order to 
satisfy s. 206, a definite intention must be found to prevent 
the property dealt with from being seized under an im¬ 
pending decree, or execution of a court of justice. Under 
8 . 421, the intention must be to prevent property from being 
distributed according to law amongst creditors. Under 
8 . 422 there must be an intent to prevent a debt or demand 
from being made available according to law for the payment 
of debts. No specific intent is stated in ss. 423 and 424. 
It is sufficient to make out that the acts done were dis¬ 
honestly or fraudulently done. Taken together, the two 
series of sections seem intended to punish every conceivable 
mode in which a man can deal with his own property, for 
the purpose of cheating somebody else. 

§ 348. Fraud on Insolvency Law. —The intention which 
governs the whole of s. 421 is “ to prevent, or knowing it 
to be likely that he will thereby prevent, the distribution 
of that property according to law among his creditors, or 
the creditors of any other person.” This can only refer to 
proceedings in the nature of insolvency, either under the 
Presidency Act, or under the insolvency clauses of the Civil 
Procedure Code already referred to {autey § 346). There is 
no other process known to the law by which a man’s pro¬ 
perty is distributed among his creditors. Section 206 plainly 


‘ 0(^)al V. 0 / Madms, 16 Mad. 379. 
^ kSee^w Lord Hobhou.so, 15 I. A., p. 19. 
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to the ordinary process, by which each creditor seizes 
on his own account whatever he can get. It is not neces¬ 
sary, under s. 421, that the defendant should have actually 
come under the operation of the insolvent law, or that steps 
should have been taken, or even be about to be taken, to 
bring him under the operation of the law. It is necessary 
that tlie act should be done in contemplation of insolvency; 
that is to say, that at the time the act complained of is 
done, or in consequence of tliat act after it is done, he 
should be made unable to pay his creditors in the ordinary 
way.^ Further, it must be done with the intention of pre¬ 
venting the equal distribution of the debtor’s property 
among his creditors, and in a manner which can be described 
as dishonest or fraudulent. 


§ 849. Fraudulent Preference.—Where an insolvent debtor 
removes, or conceals, or delivers over his property to any 
person, simply in order that it may escape seizure for his 
debts, there can be no doubt as to both the dishonesty and 
fraud of the proceeding. The only difficulty will arise under 
the next clause of the section, where he dishonestly or fraudu¬ 
lently transfers or causes to be transferred to any person 
without adequate consideration, any property, with the intent 
described in the section. This seems to aim at what is known 
in bankruptcy as fraudulent preference. The use of the 
words “ dislionestly or fraudulently,” shows that the section 
contemplates different states of mind, of which, probably, 
fraudulent is the weaker, and is used because it is a 
technical term, which has been frequently defined by the 
courts in reference to this particular class of acts. In 
Yoxin.g v. Fletcher,^ Pigott, B., said, with regard to s. 67 of 
12 & 13 Viet., c. 106, wliich declares that a fraudulent 
transfer by a trader of any of his goods with intent to 
defeat or delay his creditors, shall be an act of bankruptcy : 
“ We have to say what is tlu^ meaning of the word ‘ fraudu¬ 
lent ’ in the section. It seems to me that all the authorities 
almost are uniform upon that subject, and it is not necessary 
that tliere siiall be moral fniud. The great point to look at 
is tiiis: Would it have the efieet of defeating and delay¬ 
ing the creditors? and if so, it is fraudulent within the 
meaning of the bankruptcy acts, the object of which is that 


1 Hmiihy. E. & B. 35; S.C. 22 L.J. Q.B. 200; Aforris ' 

(1895), A .C. fi25. 

2 3 H. & C. 732; H.G. 31 L.J. Ex. 151. 





j-350.] 


UNDER INSOLVENCY LAW. 


ods of the debtor shall be divided ratably among hi^ 

_ itors.” As to what acts are considered to have such an 

effect, the law was laid down as follows by Wightman, J.: ^ 
“ The assignment of the whole of a trader’s property is an 
act of bankruptcy, as the necessar}’^ effect of such a deed is 
to delay and defeat creditors. So also the assignment of 
the whole, with a colourable exception only of part, is an 
act of bankruptcy for the like reason, for though a small 
part is left out, it is in effect an assignment of the whole. 
An assignment of part by way of fraudulent preference 
Avould be an act of bankruptcy ; but if it be assigned under 
pressure, the authorities show that it is not an act of bank¬ 
ruptcy.” It is not a necessary ingredient in the fraud 
which constitutes an act of bankruptcy that the grantee 
should have notice of the fraud.^ 


§ 350. An assignment even of the whole of a trader’s 
property, present and future, is not fraudulent under the 
bankruptcy law, if at the time of the assignment he receives 
some substantial contemporaneous payment in futuro; for 
such an arrangement, so far from defeating or delaying his 
■creditors, may enable him to continue his business so as to 
put them in a better position.^ Nor is the mere fact that a 
debtor under insolvent circumstances pays the whole of his 
•claim to a single creditor either an act of bankruptcy or an 
indictable offence. It is a j)reference, but it is not a fraudu¬ 
lent preference, unless the act is done by the debtor of his 
cwn accord, for the purpose of defeating the law, and pre¬ 
venting the due distribution of his assets, by preferring one 
creditor at the expense of the rest.^ Hence the transaction 
is not fraudulent, where it is a hona fide act on the part of 
the debtor, resulting from the pressure for payment of a 
genuine creditor,^’ or is the consequence, after the debtor 
has become insolvent, of an agreement to give security 
entered into before the affairs had become desperate.® jVnd 
so it was held in a case where the debt had been incurred 


1 Smith V. Timmim, 1 IL & G. 849; S.C. 32 L.J. Ex. 215. 

- Hall V. Wallace, 7 M. & W. 353; Smith v. Vannan, 2 E. & B. 35; 
S.C, 22 L.J. Q.B. 290. 

^ Khw Ktvat Siew v. Wooi Taih, 15 I.A. 15, p. 19. 

^ Per Cockbiirn, C.J., JUlh v. Smith, 34 L.J. Q.B. 68, at p. 72; per 
Lord Roniilly, Johnson v. Fescnmeycr, 25 Beav., p. 93, affd. 3 Be. G. & J. 
13; followed, Smith v. PUyrim, 2 Ch. D., p. 134. 

Brovm v. Kempton, 19 L.J. G.P. 169. 

“ Ex p. Tempest, 0 Gh., p. 73, per Lord Justice James; Tweedale 
<1892), 2 Q.B. 216. 
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^kWngh a criminal breacli of trust, and the payment wi 
i^^e°under a threat of exposure and persecution. The 
preference was undoubtedly made for the benefit of tha 
debtor, but it was made under coercion, and with no wish to 
give a personal preference to the creditor.^ 

§ 351. In the majority of cases of so-called fraudulent 
preference there is a complete consideration for the act, as 
the payment discharges a debt which is legally binding. 
Where’^the transfer is, in the language of the section,. 

without adequate consideration,” the mere inailequacy of 
the consideration, thougli tending to evidence fraud, is not 
conclusive of it. A man w'ho is known to be in difficulties 
can seldom dispose of his property for its full value. An 
important question, however, arises upon these words, 
whether inadequacy of consideration for the transfer is not 
an essential element in the offence created by the section, 
so that it would be necessary to prove that a transfer was 
(1) fraudulent, (2) without adequate consideration, and (3)- 
with the intention to pi'event a ratable distribution among 
creditors. If so, the a«;t which is punishable urider s. 421 
will be something much beyond what is required to make 
out a fraudulent preference under the Insolvent Act. 

§ 352. The remaining sections refer to frauds unconnected 
with insolvency, or the proceedings under it. Section 422 
relates to fraudulent proceedings to prevent the attachment 
and pale under s. 266 of tlie Civil P.C. of debts due to the 
accused himself, or to any other person. Section 4:2d: 
punishes the fraudulent insertion of false statements in 
deeds affecting property. 

Two ingredients are required to make up the offence in the 
latter section. First, a fraudulent intention, and, secondly, a 
false statement as to the consideration for the document or 
the person in whose favour it is to operate. The mere fact 
that an assignment has been taken in the name of the 
person not really interested will not be sufficient. Such 
transactions, known in Bengal as beivainee transactions, have 
nothing necessarily fraudulent. But if a debtor were to 
purchase an estate in the name of another for the purpose 
of shielding it from his creditors ; or to execute a mortgage 
deed, reciting a fictitious loan; or if the manager of a. 
Hindu family, assigning the family property without any: 
necessity, were to insert in the deed a statement that the 

’ Kx p. '[\njlor, 19 Q.B.D. 295. 
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ument was made to pay the Government dues, or to 
-^^rscharge an ancestral debt, this would be such a fraudulent 
falsehood as would bring his act within s. 423. 

Section 424 appears to render punishable the same acts 
which were dealt with in the first clause of s. 421 and in 
s. 423, whatever the motive for doing them was, provided it 
was a fraudulent motive. 

Such acts as the removal by a tenant of his furniture, or 
•crops, to avoid a distress for rent, or a release of a debt by 
one of several executors, partners, or joint-creditors, to 
the injury of the others, and without their consent, would 
come within this section. And so it has been held that one 
partner may be convicted under this section for dishonestly 
removing the partnership account books, in fraud of his co¬ 
partners.^ But care must be taken that purely civil rights 
are not disposed of under this section in criminal courts.^ 

§ 353. False Information.—Sections 182 and 211 are placed 
in diflerent cdmpters of the Penal Code, but are so similar 
that they may advantageously be considered together. The 
offence under s. 182 consists in knowingly giving a public 
servant false infortnation, with the intention of inducing the 
jmblic servant either to use his lawful power to tlie injury 
or annoyance of any person, or to do or omit anything which 
he would not have done or omitted, if he had known the 
true state of facts. The offence under s. 211 is what is 
known in England as a false and malicious prosecution. It 
is obvious that every offence under s. 211 could be made to 
fit^ into the terms of s. 182, and that many, but not all, 
•oftences under s. 182 would also be offences under s. 211. 


Sl 


§ 354. Where the charge is based on the second clause of 
s. 182, the e.ssence of the offence consists in the intention of 
inducing the public servant to cause injury or annoyance to 
•some other person. It is not an offence under s. 182 to give 
false information to a Collector that a Zemindar had usurped 
Government land, as the only result would be, that, if the 
■Collector agreed with the informant, he would take due and 
lawful steps to assert the rights of Government.^ The 
Madras High Court has held that false information given 
to a village magistrate, who could not himself act upon it, 
but could only pass it on to some higher authority, did not 


‘ V. Gour U.Hodf, 13 13.L.K. 308, n. 2; S.C. 21 Suth. Ci’. 10. 
Mad. H.C. Pro., loth Augu.st, 1868; S.C. Weir, 113 [1891; Ifeg. v. 
JJroJo Kishore^ 8 Sulh. Cr. 17. 

^ Etnpress v. Mwlho^ 4 All. 498. ^ 
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within the words of this section. They thought that 
‘the words ‘to use Iiis lawful power’ referred to some power 
to be exercised by the officer misinformed, which shall tend 
to some direct and immediate prejudice of the person 
against whom the information is levelled.”^ But, conced¬ 
ing this to be so, surely information given to A, for the 
purpose of being passed on to B, and which it was his^ 
bounden duty so to pass on, must be considered as having 
been given, and intended to be given, to B.^ It would, of 
course, be different if the false information was given tO' 
some one who was under no legal obligation to take any 
action upon it.^ False information that stolen property 
would be found in a particular house, if searched for, does 
come within the section. If the information names the 
houses of several persons, only one offence has been com¬ 
mitted. The offence consists in the false information, with 
a particular intent. The offence is not multiplied by the 
number of persons likely to suffer from it.^ 

§ 355. The Calcutta High Court held, in one case, that 
the same intention must exist where the charge was under 
the first clause; consequently, that the section would not 
apply where a person gave false information to the police 
of a robbery, without naming any one against whom they 
could act.^* It is obvious, however, that this is taking the 
words “to the injury or annoyance of any person” out of 
their proper grammatical connection. Accordingly, the 
Bombay JEligh Court has declined to follow this ruling, 
and holds that the mere fact of giving a public servant false 
information in order to induce him to take, or omit, a 
particular line of action, is itself criminal, though no¬ 
individual is hurt. The mere taking up the time of a 
public servant by a hoax ought to be punishable. Such a. 
proceeding might have very grave public consequences, if 
the police or the troops were sent off' on a false alarip, given, 
from criminal motives, or even from mere wantonness.® The 
same view was taken by the High Court of Allahabad, in. 
a case where the offence consisted in a telegram sent to the 


1 Re(j. V. Pcruinnen, 4 Mad. 241. 

- See KendiUon v. Malihy^ 1 Car. & M. 493; Karim JJuJcsh v. Reg.,. 
17 Cal. 574. 

3 Jieg. v. Jamoona, 0 Cal. 620, jmt, § 358. 

•« l^oonit Singh v. Mad/>o Mot, 13 Oal. 270. 

^ lie Gohim. Amed KaH, 14 Cal. 314. 

« Reg. V. Ganeeh K'miubrao, 13 Bom. 506. 
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during the Moluirrum, giving him false infor-K 
^.^011 of a riot in another part of his" district.^ In the 
_^bay case, a candidate for office bad got a more learned 
friend to pass an examination in his name, and then for¬ 
warded the certificate granted to his proxy to the assistant 
Collector, who entered his name as a person eligible for 
appointment. Tliis was held to be an offence under s. 182. 
In a somewliat similar case, the defendant applied for enlist¬ 
ment in the police of the Farukhabad district, and knowing 
tlmt the rules prohibited the enlistment of a resident in the 
district, falsely stated that he was not a resident. The 
Allahabad High Court held that this was not an offence 
under either^ s. 177 or s. 182.- It certainly did not come 
under s. 177, as he was not legally bound to make any 
statement on the subject ; but since the false statement was 
a necessary step towards inducing the police authority to 
do what the defendant wanted to have done, I cannot see 
why it did not come within s. 182. 


It is not Jiecessary under either clause to show that any 
a^ion has in fact been taken by the public servant. The 
offence consists in the attempt to induce him to act.« 

§ 350. The punishment that may be awarded under 
s. IbL is much lighter than that under s. 211, and the juris- 
cliction over the offences is in some degree different, "it is 
therefore not right to prosecute under s. 182 where the 
facts come more properly under s. 211. AVhen the false 
iniormation consists of a specific charge of a criminal offence 
against persons who are named, the proceedings should be 
taken under s. 211.'‘ Statements made by a prisoner in his 
defence do not come within this section.*’ 

^ hen the false information has been given with the 
intention of injuring or annoying any private person, who is 
in fact injured or annoyed in consequence, he may prosecute 
for the offence, sulqectto obtaining sanction necessaryunder 
s. IbJoftheCrim. P.C.« 


' lieg. V. :Mh Sen, 13 All. 351. 

- %/. V. Jhcarlm rvasad, 6 All. 97. 

4 ^^1V. llaghu, Tiwariy 15 All. 330. 

Mahomed v. Khan, 8 Siitli. Cr. 07; lihok*cra,n w 

lieem Kohta, 6 Cal. 184; lieg. v. lUtdha Kishcn, 5 All. 30, afi’d. on this 
point, Jleg, V. Jnrjal. Kishore, 8 All. 382. 

Jieg. V. Darin, 2 N.W.P. 128. 

•rr Kishore, 8 All. 382, ovorruling in this rosiiect, Deu. 

^ Jcadha Kishen, 5 All. 30; Jfhol-ieram v, ffecra Kol^a, 5 Cal. 184; 

oonit Hingh v. Mudho Bhoif, l-» Cnl. 270. As to the sanction, when 
required, see imt, § 711. 
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A head-constable is a public servant within the meaning 
of this section.^ So is a vaccinator.^ 


§ 357. False Charge. — Section 211 contemplates two 
different offences —a false charge and the institution of 
•criminal proceedings. The latter necessarily assumes the 
former, but the former may be committed where no criminal 
proceedings follow. “To constitute the offence of preferring 
a false charge contemplated in s. 211 of the Penal Code, it 
is not necessary that that charge should be before a magis¬ 
trate. It is enougli it it appear, as it does in the present 
case, that the charge was deliberately made before an officer 
of police with a view' to its being brought before a magis¬ 
trate. Of course a mere random conversation or remark 
would not amount to a charge.” In the case in whicli 
these observations were made, the charge had been pre¬ 
ferred before an inspector of police, who disbelieved it, and 
refused to act upon it.^^ This offence has been held to be 
only punishable under the first head of s. 211, even though 
the fa lse charge relates to any offence punishable with death, 
transportation for life, or imprisonment for seven years or 
upwards."^ On the same principle it has been held that 
a prisoner may be charged under two heads for bringing a 
false charge, and for instituting criminal proceedings, the 
•offences being different.® A contraiT decision was given by 
a Full Bench of the High Court of Calcutta, in a case where 
the defendant had made to the police a charge *of setting 
•fire to his house, which upon a local inquiry was held to be 
false. If true, it would have been punishable under s. 436 
•with transportation for life. The defendant was charged 
under the fiist head of s. 211, and sentenced to three 
years’ imprisonment. The conviction was affirmed by the 
High Court.*^ The referring order relied upon one case,"^ in 
which a false charge of dacoity made to the police had been 
held legally punishable with three years’ imprisonment ; 


> Jicj. V. Ram Oolain, 11 Suth. Or. 33; Reg. v. Grish Chawkv, 19 
Hiitb. Cr. 33. 

0 Mad. ILC. Rulings 48. 

Fer Scotlaud C.J., Re,;, v. Suhhana, 1 Mad. H.C. 30, folld. 4 Suth. 

v. Abv(. /Jantu, 1 All. 497; Ashrof AH v. R>y., 5 


' J ibUl. 598; Reg. v. 

Aanta 14 Cal. G33. ' 

“ Reg.y. Nvbolasfo Ohow, 8 Suth. Cr. 87. 

Karim JJuksh v, Reg.. 17 < 574 

■ Reg. V. Nafhoo Doss, 3 Sutli. Cr. 12. 
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second, in which the Court said that '‘to prefer a 
plaint to the police in respect of an offence which, they 
were competent to deal with, and thereby to set the police 
in motion, is to institute a criminal proceeding within the 
s. 211.1 In this case it does not appear what the charge 
was, or what the question was which came before the court. 
Lastly, to two other cases, in which it appears to have been 
held that a mere false complaint to the police of a crime 
coming within the second head of s. 211, was an institution, 
of a criminal proceeding, wliich made the offence triable 
only by a sessions judge.’^ The Full Bench decision ad¬ 
mitted that a false charge, and the institution of criminal 
proceedings, must be taken to mean two different things, 
though not things mutually exclusive. They considered 
that a man who made a false charge to the police of a 
cognizable offence did institute criminal proceedings within 
the meaning of s. 211, but not when the charge was of a 
non-cognizable offence.^ The ground of the distinction, 
was, that in the former case, the proper officer of police may 
proceed to make an investigation; and if the result of that 
investigation is adverse to the accused, he is in due course 
brought by the police before a magistrate. In the latter 
case the police cannot take any step of their own authority. 
Everything that is done must proceed from the direct action 
of the complainant himself. It is, of course, quite clear 
that if a person lays a charge before the police, who take 
up the matter in a way which results in criminal proceed¬ 
ings being taken before a magistrate, those proceedings are 
instituted by the complainant, inasmuch as he has set the 
police in motion in a manner which must have that result, 
if his charge is believed. The same conclusion, however, 
does not appear to follow if his charge is discredited. In 
that case the outside which takes place is a mere local 
inquiry, of which the person falsely charged may never 
hear, and which caii cause him neither injury nor annoy¬ 
ance. No criminal proceeding is ever taken against him. 
It is a very grave offence to bring a false charge which may 
result in the institution of criminal proc<jeding3; but the 
injury to the person charged is very different if the charge 
matures into a criminal proceeding, with all its annoyance. 




' jReff. v. Bonomcdly Sohai, 5 Sutb. Cr. 32. 

2 JRaffee Mahomed v. Abbas Kho.», 8 Suth. Cr. 67; re Kader liuJcsh^ 
21 Snth. Cr. 34. 

“ See Grim. P.C., s. 4 ( 7 ). 
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(grace, and expense, nnd the risk that a false charge may^ 
^ ossibly be believed. When a similar case subsequently 
came before the Allahabad High Court, they refused to 
follow the Full Bench decision of the Calcutta Court, and 
adhered to the former rulings.^ 


§ 358. A false charge made to a person who has no 
magisterial or police authority, does not come within s. 211. 
A woman appeared before the station staff officer, and 
accused a non-commissioned officer of rape. There was 
an inquiry, apparently of a regimental nature, and the 
military authoritie.s held that the charge was false, and 
directed the complainant to be prosecuted under s. 211. 
The conviction was set aside. Mitter, J., said: ‘‘ We do not 
think it is unduly refining the words of the section to say 
that the false charge must be made to a court or to an 
officer who has powers to investigate and send up for trial.” ^ 
The language goes further than was probably meant. If a 
charge of a non-cognizable offence is made to a police officer, 
ho has no power to investigate it. All he can do is to enter 
it in his book, and refer tlie complainant to a magistrate, 
without whose order he can do nothing niore.^ Nor is a 
complaint of that which is not an offence punishable as a 
false charge of having committed an offence ; as where the 
defendant was convicted of falsely charging the prosecutor 
with refusing to give her a receipt on stamped paper for 
money paid by her to him.^ Had the case occurred after 
the passing of x\ct I. of 1879, s. 64, the decision might 
have been different. A person who is summoned to 
appear before a magistrate in the course of an inquiry, 
and who, in answer to his questions, makes an untrue state¬ 
ment, cannot be convicted of bringing a false charge under 
s. 211.-' 


§ 359. Where the facts alleged in support of the charge 
or criminal proceedings are false, it if necessary, further, to 
prove that the charge was made with intent to cause injury 
to the person charged, the accused knowing that there was 
no just or lawful ground for the proceeding. It is essential 
that the prosecution should make out both branches of this 
part of the case. The prisoner cannot be called upon, in 
the first instance, to show that he had just and lawful 


’ Aey. y.lihhcHhar 16 All. 12^1. 2 y, Jamoona, 6 Cal. 620. 

- Orini. P.C., s. 4 y Gopaoo^ 1 Bora. H.C. 92. 
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On the other hand, the prosecution may make 
a case sufficient to establish the guilt of the prisoner, if 
not rebutted, and which therefore makes it necessary foi 
him to adduce evidence in reply. 

Tile knowledge that the charge was a false one must, of 
course, be inferred from the circumstances of each case, but 
tliis must be judged of according to the facts as they were 
known, or supposed to be when the charge was made, not 
as they are ascertained by more complete inquiry. And, 
accordingly, the party accused of making^ a false charge 
will always be allowed to show the information on which he 
acted, and the rumours, or even suspicions, which were 
afloat against the person accused. Not, of course, tor the 
purpose of establishing the guilt of the latter, but ot 
showing the horia fides of his own conduct.’^ The prosecution 
must establish that there was no just or lawful ground for 
the proceedings, and that the defendant had not taken 
reasonable care to inform himself of the true facts. Any 
evidence which shows that he believed, and had reasonable 
grounds for believing, the charge made by him will bo 
admissible in his behalf.’’ “ Belief is essential to the 
existence of reasonable and probable cause. I do not mean 
abstract belief, but a belief upon whicli a party acts. Where 
there is no sucli belief, to hold that the party had reasonable 
and probable cause would be destructive of common sense. 
Proof of the absence of belief is almost always involved in 
the proof of malice.’* ’ 

Uaslmess in making a charge, which is in fact believed, 
is not of itself indictable.^ But where there is a ready and 
obvious mode of ascertaining the truth of the charge —as, 
for instance, by personal inquiry from the person on whose 
information the accuser acts, and the opportunity of so 
doing is neglected by the defendant, the absence of inquiry 
is an element in determining the question ot the presence, 
or absence, of probable cause. What its weight may be 
must depend on the circumstances of each case. Therefore, 
where the defendant gave A into custod'O. ,i a charge of 
felony, acting on information received from B, which was 


Sl 


* lieg. v. NoboJdsto QhosCy 8 Suth. Cr., at p. 89; per P.C., Ikihvo 
•Ounnesh Dutt v. Mnijnctr^uiy 11 B.L.R., pp, 830. 

^ Hey. V. Navaltnal, 3 Bom. H.C. C.C. fo. 

Mratk V. N. E. lly. Co,, 11 App. Ca. ^47, affg. 11 Q.B.D. 440. 

' Per Lord Donraan, C J. JJaddri '?: y. IJealop, VI Q.B. 207, at p. 274. 
' Peg. V. Pran Kissen, C Suth. Cr. 15. 
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if derived from C, and he made no inquiry himself from 
^ J; and the judge directed the jury that on that state of 
circumstances there was no reasonable and probable cause, 
the Court of Exchequer Chamber refused to disturb the 
verdict on the ground of misdirection.^ But the House of 
Lords ordered a new trial, being of opinion that the neces¬ 
sity for inquiry from C would depend upon the position and 
circumstances of the informant B, and was not in itself 
conclusive and necessary evidence of want of reasonable and 
probable cause.*-^ 


360. The intent to cause injury, or that malice which 

“fin o oni+ •iVkw rt A 1 C ^ __ j* 
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is necessary to support a suit for a malicious jirosecution,. 
cannot be inferred from the mere fact, that a charge lias- 
been brought which turns out to be unfounded, or brought 
without probable cause.''^ Nor does it require proof of 
personal hostility to the person charged. As Parke, J.,. 
said : ^‘]Malice in this form of action is not to be considered 
in the sense of spite or hatred against an individual, but of 
mrt(Ms ammiia, and as denoting that the party is actuated 
by improper and indirect motives.” ^ As, for instance, where- 
brought a charge of perjury against the 
piaintm, because it would stop the plaintiff’s mouth in apro- 
ceeding in which he would be likely to give evidence against 
the detendant.^ ^ But the baselessness of the charge, and the 
motive with which it is brought, mutually act upon each 
as a matter of evidence. Mere spite does not prove that 
the charge is unfounded. A man may bring a perfectly 
true cnarge from the worst of motives, without committino^ 
a crime.« Nor does the fact that a charge has been dis'"- 
missed, or that it has been abandoned, prove that it was 
brought maliciously or without reasonable and probable 
cause. If, however, a man brings a charge which is false, 
on grounds which no reasonable mau would believe, it goes 
a long way towards showing that he did not believe it, and 
that he acted with the sole intention of injuring the person 
charged. And conversely, if a man who brings an 


^ Perryman v. Lisler, 3 Ex 197 
- L.R. 4 n.L. 521. ■ 

3 IFall V. Venkata Krhhna, 13 Mad. 394 
Mitchell V. Jenkins, 6 B. & Ad., p. 595* 

Ikiddrick v. Heslop, 12 Q,.B. 267* 

= V. Shama, iSoon- 

[189*4], 3 (Jh., at*p 08 * ^ Bom. 506 ; Bradford v. Pickles- 

I Willans V. Tnvi,p-, o Bingh. 183; per P.C. 11 B.L.R.,?p. 330. 
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RESULT OF COMPLAINT. 



T^^onable charge, is shown to be acting from malicious 
,^.^j|K’es, this leads to a very strong inference that he did 
not believe that his accusation was true.^ 


§ 361. Where a case of this sort is tried by a judge and 
jury, it is the duty of tlie judge to direct the jury, as a 
matter of law, whether the facts alleged on behalf of the 
defence amount to reasonable and probable cause; and it 
is the province of the jury to find, as a matter of fact, 
•whether the facts so alleged actually exist.^ 

§ 362. In an action for a malicious prosecution, it is 
necessary to show that the case terminated in favour of the 
complainant.*'* The object of the rule is to prevent a conflict 
•of decisions between a civil and a criminal tribunal, and 
also because it would be impossible in most cases to find 
that a charge was not only false, but made without reason¬ 
able and probable cause, which had been found to be true 
by the tribunal before which it had been preferred. Even 
where a conviction upon the original charge had been 
subsequently reversed, the Madras High Court held that, 
in the absence of very special circumstances, the judgment 
of one competent tribunal against the plaintiff* afforded 
very strong evidence of reasonable and probable cause.* 
It is obvious, however, that although a conviction unre- 
Tersed would be strong evidence that the charge was 
properly made, it might be shown that the conviction was 
itself procured by means of a conspiracy to bring forward 
false evidence in support of a false charge. In one of the 
•earliest cases under this section, Scotland, C. J., said; “ It is 
said that it must appear that the charge was fully heard 
■and dismissed. This is not necessary, it is enough in a 
case like the present, if it appear that the charge is not still 
pending. An indictment for falsely charging could not be 
sustained if the accusation were entertained, and still re¬ 
mained under proper legal inquiry. Hero the facts that 
the inspector of police refused to act upon the charges, and 
that no further step was taken, are enough to bring the case 
within s. 211.” Accordingly, where a charge of theft was 


’ See mr Lord Mansfield, C.J., Johnstone v. Sutton, 1 TJl.,}). 545. 

- WiUans v. Tayloi',(j Bing., pp. 186, 188; Hoinmi v. Clarke, 20 
•Q.B.D. 558. 

Bas^ V. Matlheios, L.H. 2 O.P. 684 ; Vtnu. v. Coorya, C Bom. 376. 

■* Bapirazu v. Bellamkonda Venkayya, 3 Mud. Jl.C. ^8, 

■following Beynolds v. Kennedy, 1 Wilson, 232. 

’ Bey. V. ^ihbana, 1 Mad. H.f. 30; Ashrof AU v. Rai., 5 Cal. 281 : 
Bey. V. Salik Boy, 6 Cul. 582. 
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ta)6rtccl as false by the police, upon which the complaina' 
prosecuted under s. 211, and he then appeared in court 
and formally renewed his complaint, Avhich remained still 
pending, a conviction under s. 211 was set aside.^ Where, 
liowever, the magistrate acting under Criin. P.C., X. of 1872, 
s, 147, which corresponds to Grim. P.C., X. of 1882, s. 203, 
examined the complainant, and agreeing with the report of 
the police, dismissed the complaint without hearing evi¬ 
dence, it was lield that a subsequent prosecution under 
s. 211 was not illegal.- The fact that the complainant did 
not proceed with the charge, because he had compounded 
it with the accused under s. 345 of the Grim. P.G., is no 
defence to an indictment under s. 2ll/^ 



§ 303. The same principles have been followed in the 
comparatively rare cases in which an indictment under 
s. 182 has been preferred, in respect of a false charge of n 
triable offence. In two^cases where the police had refused 
to proceed upon the charge, considering it to be false, but 
the complainant had persisted before the magistrate in 
asserting its truth, it was held that a conviction was illegal, 
where the magistrate had refused to deal with the original 
charge.* An opposites decision was given in a later case, 
which seems hardly distinguisliable from the two just cited 
The charge which the prosecutor actually intended to bring, 
and not that which was framed by tlie magistrate upon his 
evidence, must form the basis of a prosecution under s. 211. 
If he alleges an assault and theft, he cannot be indicted for 
making a false charge of dacoity.^ But where the facts 
stated by the prosecutor amount to a particular offence, and 
no other, and that statement is maliciously false, I do not 
see how his ignorance of the legal aspect of those facts can 
alter the character of his crime. Xo sanction is required 
under the Grim. P.C., s. 195, where the false charge is only 
made to tlie police."^ As to the sanction in other cases, see 
post, § 714. 

* Jn re Bislioft Bar tic, IG Sutli. Or. 77 ; Government v. Knrimdad, G 
Cal. 496; Bey, v. Sfui7n Lull, 14 Cal. 707. 

Beg. V. BhaIrani FroRad,4: All. 182 : Bamasumi v. Bat. ,7 Had. 292- 
Beg. y. Atar All, 11 Cal. 79. 

< Beg. T. Badha Kishn, 5 All. 36; Beq. v. Jamni, 3 All. 387. 

^ Reg. V. Bhaghu Tiwari, 15 All. 336. 

“ Beg. V. Melon Meeah, 3 Wyn). Cr. 9. 

Bfimommi v. Beg., 7 Mad. 292. 
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CHAPTER VIIL 

ACTS AFFECTING THE PUBLIC HEALTH AND SAFETr. 

T. Nuisance, §§ 36^1—370. 

II. Negligence, §§ 377—394. 

§ 364. Public Nuisance.—A person is guilty of a public 
nuisance who does an act, or is guilty of an illegal omission, 
which causes any common injury, danger, or annoyance, to 
the public or to the people in general who dwell or occupy 
property in the vicinity, or which xmist necessarily cause 
injury, obstruction, danger, or annoyance, to persons who 
may have occasion to use any public right. 

A common nuisance is not excused on the ground that it 
convenience or advantage (s. 268). 

Nuisances are either public or private. The appropriate 
remedy for a public nuisance is by way of proceeding under 
criminal law; for a private nuisance, is by action or injunc- 
tion. An indictment will fail if the nuisance complained 
ot only affects one or a few individuals; where upon 
an indictment against a tinman for the noise made in 
carrying on bis trade, it appeared in evidence that the noise 
only allected the inhabitants of three sets of chambers in 
Clilford s Inn, and that, by shutting the windows, the noise 
was in a great measure prevented, it was ruled by Lord 
Ellenhorough, C.J., that the indictment could not be 
sustained, as the annoyance was, if anything, a private 
nuisance,' Similarly, an action ivill fail if the plaintiff 
complains of something which is a public nuisance, which 
causes him no special and particular damage beyond that 
which results from it to the community in general ; for, 
otherwise, the offending partv might be ruined by a million 
of suits.- 

' i?. V. IJoyd, 4 Esp. 200. 

• ^ yVinterboHom v. Lord Derby, L.Il. 2 Ex. 316; liamphul Dai v. 

10 All. 498; Satku VtUid Kadir v. Tbrahiiu Aqa, 2 Boin. 

-in? * 
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4»G5. In general, it may be laid down that anythin^ 
nliioh seriously affects the health, safety, comfort, or <».i- 
wenience of the community may be indicted as a public 
nuisance. For instance, drawing water for a canal Irom a 
filtliv and polluted source;^ carrying on tiade.s which 
causL offensive smells^ or intolerable noises;■ keeping 
ounpowder, naphtha, or similar inflammable substances in 
sucli large quantities as to be dangerous to life ai^ proper y. 
And so every act will be a nuisance which obstructs the 
miblic in the use of a highway or navigable riTOr, eithei b^ 
Ltually blocking up or narrowing the available passage, 
or by causing such a noxious smell as to be a substantial 
annoyance to those using the highway, althongh not to the 
neighbourhood in general," or by placing anything on the 
land next to the highway, which can be a source o‘ 
to persouB properly usiug So it lias been hold, t 

where a man uses \nk premises in a perfectly '“'““““t 
manner, as by giving entertaiuments with “'“f .f T; 

works, if the result is to bring together crowds ot disouleily 
persons, and this is repeated so often as to he a serious 
Liioyance to the neighbourhood, it is indictable as a 
nuisance." Acts which merely cause a partial or temporary 
inconvenience, such as the omission to prevent ponies or 
buffaloes straying on the highway, are not indictable as 
public nuisances under s. 294.'’ 

S 30(1 Under English law the keeping of a brothel or a 
gambling-house is indictable as a nuisance, chiefly, as it 
would appear, from the injury thoreby caused to public 
morals “ I doubt, however, whether such an injury comes 
within any of the terms of s. 268. Where a person kept a 
common gambling-house, whicli brought together crowds 


' AUll.-Gen.v. llradford Oanaffh.li ,i ■c.. ii .loo. 

» Maion liwrd :f ^ ^ 

JUmw V. Lmdon Tramways Co. ^ 

: 19C; lU,luru v. 

400*; ^7/.'v. icy>'d Orosvenor, 2 Stark. 

-/fSIS ’“a a C. & r. .tsa 

: (1895), IQ.B. 199. ^ ^ ^ 

1 Hawk. P.C. 693; v. Moore, 3 B. & Ad. 184; v. 

^^^^ Joyamih v Jamnl, 6 Suth. Cr. 71; Onooram v. Larnessor, 9 Suth. 

^^iM'lIawk. P.C. 6,93; 5 Bac. Abr. 788, Kuisance A. 





GAMBLING AND PROSTITUTION. 


_rderly persons to the general annoyance of tlie 

neighbourhood, the keeper of the house was properly con¬ 
victed under s. 290 of a nnisunce.’ In another case from 
Madras, persons who on a public road induced villagers to 
play at cards, aud who won money from them, were held 
also punishable under the same section as being guilty of 
a nuisance."^ Gambling in a public thoroughfare or place 
is punishable under the Towns I^lice Act, XIII. of 1856, 
s. 60, which is still in force in Bombay, and under the 
Calcutta Police Act, IV. of 1866 (Bengal), s. 52, and under 
the Town Nuisances Act, III. of 1889 (Madras), but I am 
not aware of any other authority for holding that it is an 
offence under the Penal Code. It has been held both in 
Madras and Bombay, that gambling in a private house is 
not jper se punishable as a public nuisance, and I do not 
suppose it would make any difi’erence to show that the 

gambling was habitual. In lh<; Bombay oa.SG the Court 
suggested, on the strength of the English decisions, that 
they “might perhaps hold that a common gambling-liouse, 
to which every one who chooses to pay is able to go, is 
necessarily a nuisance, and that no evidence of any actual 
annoyance to the public is in such a case required.” ^ In the 
particular case no such facts were made out, and I doubt 
whetlier the Court on solemn argumont would cariT out 
their own suggestion. It is an offence under various Police 
Acts to keep or to resort to a common gambling-house.* 

§ 367. The fact that a prostitute visited a dak bungalow, 
after being warned by the person in charge not to do so, 
is not indictable as a public nuisance under s. 290, when 
she was not shown to have annoyed any one, or committed 
any impropriety, beyond what was involved in her attending 
upon a traveller at his request;'* If prostitutes settled 
themselves in numbers in a particular street or quarter of 
a town, exhibiting themselves in an indecent manner, and 
annoying the persons passing by with their solicitations, 
this would probably be held to be a public nuisance. But 
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‘ JKeg. V. Thandavarauudu, 11 Mad. 3C4. 

- Mad. ILC. Pro., 28 Jan., 1878; S.O. Weir, 73 [100]. 

Mad. II.C. Pro. 25 Feb., 1879; S.C. Weir, 74 [100]; Subbamya v. 
Demndra^ 7 Mad. 301; lieg. v. Ifau Nagji, 7 Bom. H.C. C.C. 74. 

* Act XIII. of 1850, ss. 57, 87; Bengal Acts. II. of 1866, as. 2o, 2b, 
and IV. of 1866, ss. 44, 45; Madras Act, VIII. of 1867, ss. 31, 32. See 
also, as to cheating at cards, Act XIII. of 1856, s. 64; Madras Act, VIII. 
of 1867, s. 39. 

“ lieg. V. Begum, 2 N.V -P. 349. 
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existence of one or more brothels, simply occupied by 
prostitutes, and resorted to by those who desired them, 
though very offensive to the iminediate neighbours, would 
hardly, I think, come within the definition of s. 268, as being 
an annoyance to the public in general who dwell or occupy 
property in the vicinity,” Where a magistrate had ordered 
the removal of a house which a prostitute had built on her 
own land, and in wdiieh she was living, upon a finding by 
a jury that she was a nuisance under s. 521 of Act X. of 
1872, which is the same as s. 133 of the Criminal Procedure 
Code of 1882, the order was set aside. The Court said: 
“If she made her house the resort of bad characters, or 
filled it with noisy dwellers at night, or entertained her 
admirers with music or disreputable nautches, her con¬ 
tinuance where she is might well be a discomfort amounting 
to a positive nuisance to the neighbourhood. It may be 
very unpleasant to have such a neighbour, but so long as 
the woman behaves herself orderly and quietly, and creates 
no open scandal by riotous living, I do not see how the law 
can interfere with her.”^ In the Presidency towns ample 
powers for the removal of brothels are given by the various 
Town Police Acts.‘-^ Even under these acts a house in which 
a prostitute dwells, and in which she is constantly visited 
by men is not a brothel. The term in its legal acceptation 
applies to a place resorted to by persons of both sexes for 
purposes of prostitution.'* 

§ 368. In America several cases have arisen where it has- 
been attempted to bring within the law of nuisance, cases 
in which acts have exercised a disturbing influence upon 
the minds of persons entertaining particular religious 
opinions. As, for instance, where proceedings were insti¬ 
tuted to stop the running of tramcars on Sunday, on the 
ground that it prevented the plaintiffs from enjoying the 
sabbath as a day of rest and relmioiis exercise. The Court 
refused to grant an injunction. They thought that the rule 
was, that the injury must be one which woubl affect all 
alike who come within the influence of the disturbance. It 
must be something about the eftects of which all agree. 
Otherwise that whicli might be no nuisance to the majority, 
might be edaimed to deteriorate property by particular 

' Nun Jo Kumaree v. An and Mohun, 21 Suth. Cr. 68. 

Bengal Act, IV. of 1866. s. 43; M.adr»is Act, VIII. of 1867, s, 30. 

- riingkton v. EUison (1805), 1 Q.B. 607. 





SENTIMENTAL GRIEVANCE. 


;ons.‘ The same principle has been repeatedly acted 
ipou in India. In one case the defendants, who were Labis, 
were convicted on the charge of having caused a public 
nuisance under s. 268, by placing a Mohammedan symbol, 
during the jMohurrum festival, on a part of the village waste, 
in tlie neighbourhood of Hindu temples, whereby they were 
likely to cause serious annoyance to the Hindu public. 
The conviction was set aside by the Madras High Court, 
Turner, C.J., said; “ It is obvious from the language of the 
Act that it Avas not intended to apply to acts or omissions- 
calculated to offend the sentiments of a class. In this 
country it must often happen that acts are done by the 
followers of a creed which must be offensive to the senti¬ 
ments of those who follow' other creeds. The erection of a 
place of worship in a particular spot is likely to offend the 
sentiments of adherents of other creeds residing in the 
neighbourhood; but the Penal Code does not regard such 
an act as a public nuisance. The scope of the provision we 
are ctmsidering is to protect the public, or people in general, 
as distinguished from the members of a sect.”" This de¬ 
cision was followed by the Bombay High Court, in a ease 
wheio the accused had been convicted of a nuisance, by 
exposing meat that was about to bo cooked for a feast, to< 
the annoyance of certain Jains w'ho were on the road to* 
their temple.’^ Nor is the mere slaughtering of animals in* 
a private place, and at an hour when people are not likely 
to be about, a nuisance, though it w'as possible that the act 
might be witnessed by persons whose special tenets rendered- 
it offensive to them. But the w ilful slaughtering of animals 
in a public street, in a manner to cause pain and disgust to 
all persons of ordinary humanity, would bo punishalile undev 


§ 369. The definition in s. 268 treats as sufficiently con¬ 
stituting a nuisance, “any act which causes any common 
injury or annoyance to the public.” Taking this in its 
literal sense, floating blacks from a chimney, which entered 
a window and soiled a carpet, or the whistle of a railway 
engine vvhich awoke people at night, might be indictable. 
I imagine, however, that these general terms must be taken 
only as indicating the natiiro of the acts or omissions which 

^ Bigelow. Torts. 470. " Mudumirti v. lUy., 7 Mad. 590. 

' R&j, V. Ihjramji, 12 Bom. 437. 

V, Zakiu'idin, 10 All. 14. See also Safkn v. Jhmhiin, 2 Bom. 
■to?; Kusi Siijandut v. Makhuniits, 18 Bom. 693. 
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lonstitute a nuisance, while, as to degree, the facts of each 
•case must be governed by the rules of common sense, as 
pointed out by s. 95, and by the well-known practice in such 
matters laid down by the English courts. In a leading 
•case on nuisances,^ Lord Westbury, 0., said: “ It is a very 
desirable thing to mark the distinction between an action 
brought for a nuisance upon the ground that the alleged 
aiuisauce produces material injury to the property, and an 
action brought for a nuisance on the ground that the thing 
alleged to be a nuisance is productive of sensible discomfort.” 
“ If a man lives in a town, it is necessary that he should 
submit himself to the consequences of those operations of 
trade which may be carried on in the immediate locality, 
w'hich are actually necessary for trade and commerce, and 
u,lso for the enjoyment of property, and for the benefit of 
the inhabitants of the town and the j^ublic at large.” “But 
•when an occupation is carried on by one person in the 
neighbourhood of another, and the result of that occupation 
is a material injury to property, then there unquestionably 
^irises a very different consideration. I think that, in a 
-case of that description, the submission which is required 
ifrom persons in society to that amount of discomfort which 
may be necessary for the legitimate and free exercise of the 
trade of their neighbours, would not apply to circumstances 
the immediate result of which is sensible injury to the value 
of his property.” In the same case. Lord Wensleydale said, 
at p. 653: “Everything must be looked at from a reason¬ 
able point of view. Therefore the law does not regard 
trifling and small inconveniences, but only regards sensible 
inconveniences, injuries which sensibly diminish the coinfort, 
enjoyment, or value of the property which is affected.” In 
that case it was proved that the fumes arising from copper 
smelting works caused injury to vegetation, ana to the health 
•of the cattle, and this was held to amount to a nuisance. 

§ 370. As regards personal discomfort arising from 
noxious fumes, smells, and the like, it was long ago laid 
down by Lord Mansfield, C..1., that, “It is not necessary 
that the smell should be unwholesome ; it is enough if it 
•renders the enjoyment of life and property uncomfortable.” ^ 



, ,,, . . atmosphere i 

health is specially piunsluibie by s. 27«. 



& 370.] SUBSTANTIAL INCONVENIENCE. 


^ -o the degree of personal discomfort which constitutes a 
Liiisance, Knight Bruce, V.C., said: “The important point 
for decision may properly be thus put: Ought this incon¬ 
venience to be considered as more than fanciful, or as one 
of mere delicacy or fastidiousness, or as an inconvenience 
materially interfering with the ordinary comfort, physically,, 
of human existence, not merely according to elegant or 
dainty modes and habits of living, hut according to plain, 
sober, and siinple notions among English people.” ^ In 
considering this question, however, regard must be had to 
the character of the locality, and the class of persons of 
whom the public is composed. To make a nuisance indict¬ 
able, it must be a nuisance to the public or to tlie people- 
in general, not merely to a few persons, drawn from a 
higher class and accustomed to a higher standard of comfort 
than their neighbours. NVhere any act or occupation 
causes an^ undoubted public nuisance, a person who i& 
charged with such a nuisance cannot plead that a number 
of other persons are committing other nuisances as bad as,, 
or worse than, his own, and that his contribution to the 
general annoyance is a merely imperceptible addition. As 
Abbott, C. J., said: “ The presence of a number of nuisances^ 
will not justify any one of them, or the more nuisances there 
were the more fixed .they would be.” -^ But when you come 
to consider whether discomfort, which might be fairlv 
considered a nuisance to a private individual, is a nuisance 
to the public, it is important to consider how the public 
choose to live. In St. Helens Smelting Co. v. Tipping^ Lord 
Oran worth referred to a case tried before himself for a 
private nuisance arising from smoke in the town of Shields,, 
where he had said to the jury, “ You must look at it, not 
with a view to the question whether, abstractedly, that 
quptity ot smoke w’as a nuisance, but whether it was a 
nuisance to a person living in Shields; because if it only 
aciaed in an infinitesimal degree to the quantity of smoke, 
held that the state of the town rendered it altogether 
impossible to call that an actionable nuisance.” ^ In a 
similar case, the Court said, with reference to the tanneries 
o Jjermondsey, or to any other locality devoted to a 
particular trade or manufacture of a noisy or unsavoury 

433 T- Sd/e, 4 Do G. & Sin. 313. at p. 32:1; S.C. 20 L.J. Cli. 

48.5; 

11 H.L. Ca,, p. 653. 
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/aracter: “Whether auytliing is a nuisance or not 
ueatiori to be determined, not merely by an abstract con¬ 
sideration of tlie thing itself, but in reference to its circum¬ 
stances. What would be a nuisance in Belgravia would 
not necessarily be a nuisance in Bermondsey.” ^ 

§ d7i. Where an act is a nuisance to the public, it is no 
defence that it is in itself a perfectly lawful act, and that 
it is done upon a man’s own ground, in a convenient place, 
and in a proper manner, for the illegality consists in using 
your own property so as to harm the public.^ Nor is it any 
answer, that the injury to the public is more than counter¬ 
balanced by the benefits resulting from the act or occupa¬ 
tion complained of to the general community, or to the 
locality itself.'* Nor that the acts complained of were con¬ 
tinuously done in the same place before the public came 
there ; for this is only saying that the acts were lawful 
when they began, and were continued after they became 
unlawful.’^ Nor that the nuisance had continued during a 
length of time which would have established an easement 
as against a private person. For no lapse of time can bar 
an indictment which is brought by the Crown for the pro¬ 
tection of the community.® Where, however, private pro¬ 
perty has been dedicated to the public, subject to an 
obstruction or a right of user, which would be a nuisance 
if commenced after the dedication, no action or indictment 
will lie. The thing complained of is not an infringement 
of the public right, but a limitation of it.** 

§ 372. Where the Legislature authorizes the doing an 
act which w’ould otherwise be a nuisance, of course no 
indictment will lie for the necessary consequences which 
follow from the doing of that act. Where a railway com¬ 
pany was authorized to make a line parallel to and adjoin¬ 
ing a highway, it was held that they could not be indicted 


* Hturqes v. Jiridgman, 11 Cli. D., at p. 8G5. 

Bah, ford V. Titmlexj, 3 B. & S. G2; S.C. 31 L.J. Q.B. 28G; Qavai) 
V. UdbetU r, 13 C.B. N.S. 470; S.C. 32 L.J. C.P. 104; liajmohua Ihse 
V. E. I. Ihj, Co., lO B.L.R., at p. 25^ 

B. V. Ward, 4 A. & E. 384, at p. 404; JUg. v. Train, 2 B. & S. 
<140; S.C. 31 L.J. M.0. 169. 

* Sturgi's V. Brldgwin, 11 Ch. 1)., p. 865; -per Lord Halsbnvy, 
Fleming v. Jlislop, ll App. Ca., p. 697. 

•* Btr Lorri Kileii borough, ()J., J{. y. Cum, 3 Camp. 227; Weld y. 
Jfornbg, 7 East, p, 199 ; Municipal Commissioners of Calcutta, V. 
Mahomed Mi, 7 B.L. R. 499; S.C. 16 Ruth. Cr. 6. 

^ Fishery. Browse, 81 L.J. Q.B. 212; S.C. 2 B. A' S. 770; Arnold v. 
Blakei', L.E. 6 Q.B. 433. 
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-/^vrmisance, because the engines and trains friglitened 
on the high road.^ Nor is there any obligation on 
the company to erect screens to conceal the. engines, or to 
take any such extraordinary precautions beyond what are 
implied in conducting their business in a careful and proper 
manner.'-* I»i all such cases it must be determined upon the 
wording of the particular statute, and upon the facts of the 
case, whether the Legislature intended that the thing com¬ 
plained of should be done, even though it created a nuisance,^ 
or merely authorized the doing of it, provided it could be 
done \yithout being a nuisance.^ Nor in any case can the 
authority of the Legislature be relied on, where the pro¬ 
ceeding authorized by it might have been carried out in a 
manner which would not cause a nuisance. Where persons 
were empowered to cut channels through a highway to 
make a line of navigation, this threw on them^the obli¬ 
gation to build a bridge over the channel.® A railway com¬ 
pany which is permitted to construct their lino on a level¬ 
crossing over a highway, is bound to construct it so that 
<;arnages may cross the rails without injuryAn authority 
to erect workshops or cattle-docks is not an authority for 
placing them where they will be an injury to others.^ An 
authority to construct a tramway authorizes the company to 
create a certain amount of obstruction on the road, but not 
to collect such a number of horses in a stable near the road 


@L 


as to be a nuisance to the neiglibours. 


§ 373. A summary mode of removing nuisances is pro- 
vided by Chapter X. of the Criminal Procedure Code of 
looZ. 

“■Whenever a district magistrate, a sub-divisional magis- 
rato, 01 ’, when empowered by the Local Government in this 


V Ad. 30; per Lord Caim.s, IlaintnersTnUk Jiy. Co. 

v W // <• “15; per Lord Blackburn, mvo^^itao. 

i'riman, P' «'»< Briuhtm lly. Co. v. 


.ord^auckbu™ “ <'<>■. 21 Q.B.D. -loS; per 

>. 617. London and Brighton By. Co.\. TmmanfW App. 



/ip vOJ., 

" nZ' 3 M- & S., p. 531. 

'' Bapie/!' v. 


unBoHP. V. Ea^t India By. RL.P. 241. 

V. London Tramways Co. (^1893), 2 Cli. 588. 
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■behalf, a magistrate of the first class, considers, on rec ^ 
a report or other information and on taking such evidence- 
(if any) as he thinks fit, 

that any unlawful obstruction or nuisance should be re¬ 
moved from any way, river, or channel which is or may be- 
lawfully used by the public, or from any public place, or 
that any trade or occupation, or the keeping of any goods 
or merchandise, by reason of its being injurious to the 
health or physical comfort of the community, should be 
suppressed or removed or prohibited, or 

that the construction of any building, or the disposal of 
any substance as likely to occasion conflagration or explo¬ 
sion, should be prevented or stopped, or ^ 

that any building is in such a condition that it is likely 
to fall and thereby cause injury to persons living or carrying 
on business in the neighbourhood or passing by, and that in 
consequence its removal, repair, or support is necessary, or 
that any tank^ well, or excavation adjacent to any such 
wav or public place should be fenced in such a manner as 
to prevent danger arising to the public,— 

such Magistrate may make a conditional order requiring 
the person causing such obstruction or nuisance, or carrying- 
on such trade or occupation, or keeping any such goods or 
merchandise, or owning, possessing, or controlling such 
building, substance, tank, well, or excavation, within a time- 
to be fixed in the order, 

to remove such obstruction or nuisance; or 
to suppress or remove such trade or occupation; or 
to remove such goods or merchandise; or 
to prevent or stop the construction of such building ; or 
to remove, repair, or support it; or 
to niter the disposal of such substance; or 
to fence such tank, well, or excavation, as the case may 
be; or 

to ajqiear before himself or some other magistrate of the 
firat or second class, at a time and place to be fixed by the- 
order, and move to have the order set aside or modified in 
manner hereinafter provided. 

No order duly made by a magistrate under this section 
shall be called in question in any civil court. 

Explanation. —A ‘public place* includes also property 
belonging to the State, camping grounds, and grounds left, 
unoccupic 1 for sanitary and recreative purposes ” (s. 133). 
The oruOi* is to be served upon the person in the manner 






1& 374.] SPREADING INFECTION. 


ivn iu s. 134. On being so served, the person may 
obey it, or show cause against it, or apply to have a 
appointed to try whether the order is reasonable and 
proiDer (s. 134). If he takes no such step; or if, on his 
■showing cause, the magistrate takes evidence and confirms 
the order; or if, upon reference to a jury, the order is 
pronounced to be reasonable and proper, with or without 
modification, the order is made absolute, and disobedience 
to it is punishable under s. 188 of the Penal Code (ss. 13G, 
137,139). If the act is not performed, the magistrate may 
perform it himself, and recover the costs by the sale of any 
building, goods, or other property removed by his order, or 
by the distress and sale of any other movable property of 
•such person within or without the local limits of such 
■magistrate’s jurisdiction. No suit shall lie iu respect of 
•anything done in good faith under this section (140). 

Very large powers are also given by the various Municipal 
-Acts, for the abatement of nuisances of all sorts,^ and for 
the prevention of infectious diseases.'-^ 


Miay 


§ 374. Sections 269 and 270 make it a punishable offence 
to do any act which is, and which the accused knows, or has 
reason to believe, to be likely to spread the infection of any 
•disease dangerous to life. It is further necessary, under the 
ionner section, that the act should have been done unluw- 
lully or negligently; under the latter section, malignantly, 
which, I suppose, means with a deliberate intention that the 
above result should follow. If a death ensued from an act 
done under s. 270, it would undoubtedly be murder. Section 
.269 agrees with the English common law. It is not an 
olfence to inoculate with small-pox, when done hona fide as 
•a remedial measure; ^ but it is an offence to carry a child 
sullering from small-pox through the public streets, or into 
-any place of public resort, without necessity ; or to enter 
n railway carriage when sufiering from cholera;^ or to take 


1888, ss. 221--31G; 
Fnnfniy^^i ^ 76—105, amended by Act XXI. of 

S a 1891, sa. 90 -136; Bombay Act, 

1- of 1884, ss. 283 367. 

Rpni/of 1881, ss. 126,127; Act XX. of 1891 

t^engal Act, II. of 1888, ss. 321 -334; Madi-as Act, 1. of 


-1 8. 272; see Penal Code, 

•Riad. H.C. Kuhngs, 10 July, 1867; S.O. \V. ir 71195]. 

- ™ ^'(intandUlo, 4 M. & S. 73; lU r v. JhmidL 
' V. KrisJn-'ppi, 7 Mad. 276. 
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^-^/^landered horse into a public place, to the danger 
'"’’"^^ersons whom it might infect.^ 

§ 375. The duty not to spread infectious illness and the 
limitations upon that duty, were fully examined by Lord 
Blackburn in the case of the Metropolitan Asylum District 
V. Hilli^ where it had to be decided whether a small-pox 
hospital was a public nuisance. He pointed out ihaiprimn 
facie it was an indictable offence to take an infected person 
into any place where he would come into contact with other 
persons, but that it would be a defence to an indictment 
if it could be shown that tliere was a sufficient reason to 
excuse what is ^hnd facie wrong. As, for instance, where 
those who have charge of a person suffering from an infec¬ 
tious disorder have not the means of isolating him from 
others; or where they can in no otlier way discharge their 
legal obligation of doing their best to procure advice and 
assistance for him; or where some overwhelming necessity, 
such as a fire in the house, compels them to carry the 
patient through a crowd. A similar question arose in 
Bombay, where an action was brought against a steamship 
company for breach of contract in not shipping five hundred 
pilgrims from Bombay to Jeddah. The plea was that the 
pilgrims had arrived at Bombay from Singapore in a ship 
in which small-pox had broken out on the voyage, and that 
on the day on which they should have been shipped, fresh 
cases were occurring—not among the five hundred tendered 
for shipment, but amongst the others, — and that the ship¬ 
ment of the five hundred would have been an act punishable 
under s. 260. This plea was held to be insufficient, appa¬ 
rently on the ground that the company might, by taking 
sufficient precautions, have shipped the five hundred so as. 
not to endang*;r any one else, and that their contract bound 
them to do so, if it was in any way possible.’’ 

§ 376. Except for the contrary opinion of so eminent an 
author]^- as Sir Ilaymond West, I should have thought it 
pertaiji that this section would apply to the case 
n who, knowing that he or she was suffering ftomi 
’cited or consented to connection with another, 
st be known to be, a necessary result that the 
be communicated, and its dangerous conse- 
equally known. Where, however, a prostitute 


son, Dei'rsl. 24. - 3 App. Ca. 193, pp. 204,205. 

I Persia btiamshi]) Co, v. Bvbattino Co., 14 Bom. 147, 


misT/fy^ 



i |74-3Y6.] SPREADING INFECTION. 

i /teen convicted under this section for commimicat 
Jnilis to the prosecutor, whom she liad assured that she 



was healthy, the conviction was set aside by the High Court 
of Bombay. West, J., said: “ Assuming that there was 
dangerous disease, and culpable negligence, still accused’s 
act of sexual intercourse would not spread infection without 
the intervention of the complaining party, himself a respon¬ 
sible person and himself generally an accomplice.”^ 

It may, however, be suggested with all respect for the 
learned judge, that neither reason is satisfactory. The 
intervention of the prosecutor merely amounted to this, 
that in doing an act which was immoral but lawful, he 
exposed himself to a risk which he did not intend to incur, 
and which, on the assurance of the defendant, he did not 
believe he was incurring. Suppose a man enters a gambling 
saloon, which is kept by a person who is in the infectious 
stage of small-pox, could it be contended that his “ inter¬ 
vention ” would be an answer to a charge against the other, 
if he w'ere to sicken of the disease? As to his being an 
accomplice, it is difficult to understand in what sense the 
word is used, or how the circumstance could be relevant. 
Upon the statement of the case, he certainly was not an 
accomplice in an offence under s. 200, as he did not believe 
tlie w'oman was committing such an offence. He was an 
accomplice in the commission of an immoral act. But even 
an accomplice in an illegal act, such as a burglary, would 
be entitled to complain if his associate tried to kill him 
during the commission of the crime. 

A similar question arose, under a different branch of the 
law, in the case of Beg, v. Clarence? There a husband was 
indicted under 24 & 25 Viet., c. 100, ss. 20 and 47, for 
inflicting grievous bodily harm, and for an assault occasion¬ 
ing actual bodily harm, upon his wife. The facts were that 
he had intercourse with her while suffering from venereal 
disease of which she was not aware. If she had been aware 
she would not have consented. It was necessary, under the 
statute, to make out an assault, which could not be where 
the act was consented to. The conviction had to rest upon 
the principle that a consent obtained by fraud under a 
mistake of fact, is not a consent. Acting upon this 
principle, AVilles, J., had, in two cases, convicted of assault, 
where the prisoner had communicated disease to girls, who 


Hoj. V. liakma, 11 Bom. 5'.). 


- ±2 Q.B.D. 22. 
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sented to the intercourse in ignorance of the diseasl 
awkins and Field, JJ., thought the conviction was right. 
The rest of the Court reversed it. It is submitted that this 
decision has no bearing upon the present question, which is 
simply, whether a particular act comes within the letter 
and spirit of a particular section. If it does, the fact that 
incalculable benefit may be effected by enforcing it, can be 
no reason for allowing it to lie idle. 

§ 377. Negligence.— Sections 279 — 289 contain a series 
of provisions by which mere negligence is made punishable, 
apart from any injury actually done. It is plain that tho 
essence of the oftence consists in the possibility of injury, 
and not in its actual occurrence, as all the clauses contain 
the words “ likely to cause hui-t or injury,” or words of a 
similar nature. The occurrence of actual injury meets with 
punishment under ss. 337 and 338 ; thougli, strangely 
enough, the actual inflicting of hurt is liable to less punish¬ 
ment under s. 337 than the commission of the same act 
would be if no hurt resulted. Nor is it necessary that there 
should be any intention to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact caused 
by the defendant’s negligence.'^ It is sufficient if the care¬ 
lessness is such as does cause, or is likely to cause, injury. 

Legal negligence is something more than carelessness. It 
involves some act or omission, whicli is a breach of the duty 
which the person charged owes to somebody, who suffers or 
may sufier an injury in consequence. There must be an 
obligation to take care before any one can be punished, 
either civilly or crimimilly, for uot taking caror* Tho 

obligation may arise by contract, or by Btutiilo, or may bo 
implied by law from tho relation between tho parties, or 

from file nature of tliu net done*; but it eimnot be ussiimed. 

“’J’he definition of negligence is tlie omitting to do .soine- 
thing wliicdi a r(!asonabl0 man would do, or the doing 

something which a roasonahlo man would not do.” Each 
case must be judged in reference to tlie precautions which, 
in respect to it, the ordinary experience of men has found 
to be sufficient, thougb the use of special or extraordinary 
precautions might have prevented the particular accident 


» Jieff. y lien'ndO 4 F. P. 110.5; Reg. v. iHOidoir, 13 (Jox, 23, 
doubted 111 Ireland: Jkyarty v. Shine, 13 Cox, 124. 

'i Smith V. Landon nnd South-Water a Hu. Co., V, G.P. 11. 

I Gautrei v. Rgrrton, b.B., 2 C.P. 371; CoUia v. Schkn, L.K., 3 C.P. 

4 %. 
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happoneci.^ On the other hand, it is not enough to^ 
v tliat the person accused acted hona fide, and to the best 
of his skill and judgment. The rule requires in all cases a 
regard to caution such as a man of ordinary prudence would 
observe. Where the act that is being done requires special 
skill, those who do it are bound to conduct themselves in 
a skilful manner,^ unless the necessity of the case forces an 
unskilled person to make the attempt. 

How far a master may be liable criminally for the acts 
of his servants is a question which has already been dis¬ 
cussed (ante, §§ 13 — 17). It is only necessary to refer to 
that discussion, and to repeat generally, that negligence, 
to be criminal, must be the personal act of the person 
charged ; that is, he must either have ordered the act to 
be done in an improper manner, or he must have omitted 
the precautions which he was bound individually to take, 
or he must have knowingly employed an incompetent 
person. 


§ 378. It is incumbent on the prosecution to prove not 
only that there was negligence on the part of the defendant, 
but that the negligence caused or materially contributed 
to the injury, if any happened; or was so likely to cause 
injury as to be punishable under some particular section of 
the C3ode, where none has happened. Where the facts are 
equally consistent with the guilt or innocence of the person 
accused, the case fails. For instance, where a person is run 
over by a carriage or train, and there is no evidence that 
the accident arose i'rom any carelessness on the part of the 
driver, there is nothing to show tliat the vehicle ran over the 
man rather tliun the man against the vehicle.'* On the other 
iiand, “ where the thing ia aohdy under the management of the 
detomlaut or i)is servants, at\d tlie accident i» such as, in the 
ordinary cuiirae of Ihinga, doos not happen t«» thotio wim have 


' iVr Aldorsou, It, V, limulvqhuti IWitt.ru'oi'ha (b., 11 Exrli, 
781; K.(J. iif) Ij.J. Kx. iiiii, adoiaod by bn'ti, .1., ^nut/i v. Lomton 
Houth-WcHltrn Ji,/. c'o., L.H., 5 C.P., at y 
- Jo7us V. Bird, 3 837; V'utg/mn v. Mcnlon, r, J3. a A. -108, 

p. 475. 

“ Cotton T. Wood, 8 C.B. NS. 568 ; S.C. 29 L. J . C.P. B33; Wakelin 
V. Lyndon and t^oulh-Western. By. Co., 12 App. Pa. 41; 6 Alad. H.O. 
Bulmga32; see, too, Ilammuch v. C.B.N.S. 588; S.C. 31 L.J. 

C.P. 129, where Willes, J., citing 1 East. P.C. 264, suggested that, 
where death Imd followo<i, the person who caused it ought to show 
that ho took that care to avoid it, which persons in Himiltir situation^^ 
are most aecuHtonicd to do. 
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e management of machinery and use proper care, it affords 
reasonable evidence, in the absence of explanation by the 
defendants, that the accident arose from want of care.” ^ 
Accordingly, where a man was walking along a public 
highway, and goods which the defendant was raising or 
lowering by machinery fell upon him, it was held that in 
the absence of explanation from the defendant as to how the 
accident occurred, negligence must be assumed.’^ 


§ 379. In all cases of this sort, it is mo.st important to 
distinguish between the weight of evidence to prove negli¬ 
gence, and the existence of any evidence IVom which it 
can be inferred. In Cotton v. "Woody referred to above, 
Williams, J., said: “I wish to add that there is another 
rule as to leaving evidence to a jury, which is of the greatest 
importance, and that is, that where the evidence is equally 
consistent with either negligence or no negligence, it is not 
competent for the judge to leave it to the jury to find either 
alternative, but it must be taken as amounting to no proof 
at all.” The same rule was laid down by Lord Cairns, C., 
in a ca.se Avhich is now the governing decision upon this 
point. He said: “The judge has a certain duty to dis¬ 
charge, and the jurors have another and a different duty. 
The judge has to say whether any facts have been estab¬ 
lished by evidence from which negligence may be reasonably 
inferred ; the jurors have to say whether, from those facts, 
when submitted to them, negligence ouglit to be inferred. 
It is, in my opinion, of the greatest importance in the 
administration of justice that these separate functions should 
be maintained, and should be maintained distinct. It would 
be a serious inroad on the province of the jury if, in a case 
where there are facts from which negligence may be reason¬ 
ably inferred, the judge were to withdraw the case from the 
jury upon the ground that, in his opinion, negligence ought 
not to be inferred; and it would, on the other hand, place 
in the hands of the jurors a power which might be exercised 
in the most arbitrary manner, if they were at liberty to hold 


^ I^er Krlo, C.J., Scott v. London Dock Co., 3 XI. 6c C. 590; SC 3i 
L.J. Ex. 220. 

y. Boadle, 2 H. C. 722; S.C. 33 L.J. Ex. 13; Scott v. 
J.mdon Dock Co., »//. sop. ; Kearney v. London, Brighton, and South 
Coast By. Co., L.R., 0 Q.B. 759. For a case where an accident occurred 
on the prenii6e.s oi the defendant, hut there was nothing to connect the 
rerson whose act prol>ably kd to the accident, see 
WCjau’ V. London o,id Briyhton By. Co., L.U., i Q.B. 093. 



CONTRIBUTORY NEGLIGENCE. 


561 


;ligence might be inferred from any state of facts I 


j 380. According to the rules of civil law, even although 
the defendant has been guilty of negligence, still, if that 
negligence would liave been Imrmless only for equal or 
greater negligence on the part of the plaintiff, the latter 
cannot recover.^ This doctrine of contributory negligence 
is not, however, a defence in criminal as it is in civil cases.*^ 
The object of a suit is to recover damages for an injury, and 
it is fair that such damages should not be recovered, if the 
plaintiff has brought the harm upon himself. The object 
of an indictment is to protect the public, and it will be 
sustainable if the defendant has been in fault, even timugh 
some one else may have been equally in fault. The question 
will still be: Did he rashly or negligently do an act which 
was likely to endanger the public ? If he did, the fact that 
the actual injury to a member of the public was brought 
about by the carelessness of the latter, will be no defence. 

§ 381. The word “injury,” in ss. 279, 283, 285, 286, and 
287, lias been held by the Dombay High Court, in a case 
arising under s. 285, to include injury to the property of 
any one as well as his life.‘ 


In cases under s. 279 the defence will generally be that 
the act complained of was merely an accident; as, for 
instance, that a horse got out of control;^’ that the signals 
on a railway could not be seen at all, or in sutlicient time, 
or the like.'^ Similar considerations will arise under s, 280. 


§ 382. The offence dealt with by s. 282, is where a person 
conveys a passenger for hire in a vessel which is so un¬ 
seaworthy, either from its own condition or from the way 
in which it is loaded, as to endanger his life. It is not 
sufiicient that it was in that state; it must have been known 
by the defendant to be in such a state, or he must have 
occupied such a position that his ignorance of it amounts to 
negligence. The owner of a ship wouM be bound to take 
all pioper precautions to ascertain whether his ship was 


1 Mdnq^olUan Ity, Co. v. Jackson, 3 App. Ca. 1U3, at p. 197. So held 
*^y,tho Madras High Court (6 Mad. H.C. Rulings 32). 

- liadlc)/ V. London and North-Western By., 1 App. Ca. 754. 

6 Mad. IT.(’. Rulings 32; § 412. 

* Bey. V. Natha Lalla, 5 Bom. n.C\ C.C. 67. 

^ Ilornnmck v. White, 11 C.B. N.S. 588; S.C. 31 L.J. C.R. 129; 
^lanzoni v. Douglas, 6 Q.B.D. 145. 

" 8ce -locWud, ante, § 158. 
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, worthy or not. The manager of a booking-office] 
(vhich passengers are supplied with tickets for any vessel 
they wish to select, would be under no such obligation. It 
is also to be remembered that seaworthiness is a relative 
term, and merely means fitness to perform the service which 
the vessel is about to undertake. A ship may be fit to- 
undertake a small coasting voyage, with an ordinary cargo, 
when it would not be fit to go to China in the typhoon 
season, or to carry a load of machinery.^ Where acts, which 
would otherwise come within this section, endanger the life 
of a person who is not being carried for hire, they will be- 
punishable under s. 336, 

§ 383. The offence constituted by s. 283, differs from that 
defined by s. 268 in this — that it is not necessary to show 
that the act complained of is a public nuisance. It is 
sufficient that it causes danger, obstruction, or injury, to 
any person in any public way or public line of navigation. 
Of course, an act which causes an injury, etc., to every one, 
must necessarily be an injury done to any one, but not vice- 
versa. The liability results from the consequences to the 
individual harmed, not from any impropriety in the act 
itself. If there is a legal right to do the act, of course it 
is not punishable, unless improperly performed. Where a 
sewer had been made in a highway, or a fireplug had been 
fixed in it, under statutory authority, the defendant was not 
liable because the natural subsidence of the materials with 
which the trench had been properly filled left a hole in 
the highway, or because the wearing away of the road left 
the fireplug standing up, so that, in each case, a pas'ser-by 
was injured.- It would, of course, be otherwise, if the 
statutory authority was negligently or improperly carried 
out. A railway company which is authorized to carry its 
line across a public highway, with the obligation to provide 
gates and fences at the spot, is liable for injuries suffered 
by any one who gets upon the line by reason of the absence 
of such gates and fences.'^ Similarly, there aie some acts 
which are so necessary to the ordinary enjoyment of 
property, that they are lawful, even though they cause a 
temporary obstruction to the highway, such as the stoppage 
of carts to unload goods into a warehouse, or the erection of 

* Kopitoffy. Wihou, 1 Q.B.D. 377. 

- Jlyamsy. TKeisfer, L.E., 4Q.B. 13^^; Moore y. Lamh^fh Waienvorks,. 
17 Q.B.D. 462. 

3 Wi/hamsy. Great Western By. Co., L.E.. 0 Ex. L77. 
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^^^^^rcling to protect the public vyhile buildings are beiug^ 
--^aired.^ But a private person is not at liberty to break 
up the highway to lay gas or water-pipes for the use of his 
house.” The occasional inconvenience arising from crowds- 
of persons or carriages blocking up the road when a private 
entertainment is being given is not punishable, if reasonable- 
precautions are taken to mitigate the evil; but it is a 
nuisance that the streets sliould be blocked up night after 
night by crowds waiting to enter a theatre, and it would 
be punishable, even though only a single person complained 
tliat access to his house was obstructed.'* 


§ 384, It would seem that, under this section, obstruction 
to some person must be found either expressly, or, at all* 
events, as a matter of necessary inference. When a police¬ 
man deposed that he “ saw a bad-smelling net dried on the- 
road by the side of the defendant’s house, so as to cause- 
obstruction to persons passing by,” the Court held that thi& 
did not make it sufficiently “ appear that obstruction was 
caused to any particular individual or individuals.”^ But if 
the net had been hung so as to stop up the way, I imagine 
it would not have been necessary to prove that any parti¬ 
cular person had in fact been obstructed. In a Bengal 
case it appeared that the defendants bad set up a bamb^oo- 
darn for the purpose of catching fisli across the bed of a. 
navigable river. It contained a movable portion, through 
which boats could pass, and it w’as guarded and lighted se¬ 
as- to prevent accidents happening. On these facts the 
High Court, without deciding wlietlier there was any siicli 
injury to any particular person as was necessary to constitute 
an offence under s. 283, felt no doubt that the obstruction, 
constituted a nuisance under s. 268, and was therefore 
punishable under the general clause, s. 290.'’ 

Under this section also, as in all the similar cases, the 
danger or injury must be such as would naturally follow 
from the act. Therefore, where the facts were that the- 
defendant, being possessed of land abutting on a public foot¬ 
way, excavated an area in the course of building a house^ 


^ V. MttnmoUlan, lizard of IForA-.s, Ht L.J. !iI.C. 224; S.C.. 

19 C.B. N.8. 510. 

2 Ikij. V. Lomitoii Om Co., 29 L.J. M.C. 118. 

Barber v. Ikuhy (1893), 2 ("h. 147, where the whole law an to- 
nuisance to highways is discussed. 

^ i?C 7 . V. Khader Moidin, 4 Mnd. 230. 

^ Petition of Umtsh Vhaudro, 14 Cal. GOG. 
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iimediately adjoiniup: the foot-way, and left it unprotect^ 
and a person walking in the night fell in, the defendant was 
held to be liable; though, in point of law, the party who 
fell ill was off the road, and was in law a trespasser.^ But 
the contrary was held where a man made a well in the 
middle of his field, through which there was a right-of-way, 
and a person, straying off the path at night, fell into it. 
Martin, B., after citing the last case with approval, said: “But 
when the excavation is made at some distance from the way, 
and tlie person falling into it would be a trespasser upon the 
defendant’s land before he reached it, the case seems to be 
difierent. We do not see where the liability is to stop. A 
man going oft* a road in a dark night, and losing his way, 
may wander to any extent. We think the proper and true 
test of legal liability is, whether the excavation be substan¬ 
tially adjoining the way.” ^ 

§ 385. In Fletcher y Bijlands'^ a doctrine was laid down 
which is frequently referred to as extending the liability 
of owners of property to consequences following from acts 
which were in themselves lawful, aud which did not become 
unlawful by virtue of any negligence on the part of the 
proprietor. There a landliolder had constructed a reservoir 
upon his liuid, the water I'rom which had escaped through 
some old shafts, of which no one appears to have been 
aware, into the plaintiff's mine. It was held that the de¬ 
fendant was liable on the ground, as expressed by Lord 
Cranworth, that “ if a person brings, or accumulates, on his 
land anything which, if it .should escape, may cause damage 
to hi.s neighbour, he does so at his peril. If it does escape 
and cause damage, he is responsible, however careful he 
may have been, aud whatever precautions he may have 
taken to prevent the damage.” And so Lord Cairn.s, C., 
spoke of this as being “a non-natural use of the land, for 
the purpose of introducing into the close that which in its 
natural condition was not in or upon it.” ^ 

§ 3SG. This doctrine, however, is subject to two limita- 


' Harms v. R an/, U 392; Uadkij v. Tayloi', L.R., 1 C.P. 58; and 
see JSrowu v. Eastern and Midland Jiy. Cu., 22 Q.B.D. 391. 

mvdcastle V. Houth Yorkshire Jiy. Co., 28 L.J. Ex. 139; S.C. 4 II. 
& N. <>7; IlounscU v. 29 L.J. C.P. 203; 8.0.7U.B. N.S. 731; 
liinks V. k'nulh Yorkshirr Jiy. Co., 32 L.J. Q.B. 20; .S.C. 3 B. S. 214 ; 
gee lieg. V. Anthony Udayan, 0 ]\fad. 280. 

•' L.R., 5 II.L. 330, at ])p. :339, 340. 

‘ See, too, ^nuth v. Fletcher, 2 App. Uii. 781. 
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LAWFUL USE OP LAND. 

First, that it doe.s not apply where the act, front- 
s^^hich the injury arises, is the natural, proper, and necessary 
way of using the property, and is done for the public benefit, 
or lor the common benefit of the person who does it, and the 
person who c.oraplains of it. As, for instance, the storing of 
water in tanks in India for agricultural purposes;^ or in 
•cisterns in houses for the general use of all who occupy the 
house.'-^ Secondly, that it does not apply where the dangerous 
element has been let loose by some overpowering and un¬ 
foreseen cause, such as is called by lawyers vis major, or the 
•act of God. As, for instance, where the embankment of a 
reservoir was swept away by a rainfall of unprecedented 
violence following upon a thunderstorm. As to vis major, 
the Court said : “ In this case 1 understand the jury to have 
found that all reasonable care had been taken by the de- 
lendant, that the banks were fit for all events to be antici¬ 
pated, and the weirs broad enough ; that the storm was of 
J^uch violence as to be properly called the act of God, or 
ois 9?iajo?. ^so doubt, not the act of God, or vis major, in 
le sense that it was physically impossible to resist it, but 
it was practically impossible to do so. 
fin ® been twice as strong, or if that would not do, 

ivirlo ten times as high, and the weir ten times as 

LI . mischief might not have happened. But those 
fLn pi’Jmtical conditions, they are such that to enforce 
tticm would prevent the reasonable use of property in the 

^vav most beneficial to the community.” 

luerent considerations from those discussed in F/efcAer 
1 / anas arise, where the dangerous matter has come upon 
a man s without his own act or consent. In the 

ase ot n/iaUey v. Lancashire and YorJeshirs liailway,^ it 
apj»earea that, in consequence of an unprecedented fall of 
accumulated to such an extent against the 
Tiv embankment that its safety was endangered. 

fhcmselves the railway company cut trenches in 
ui embankment, with the result that the water passed 
low^I^T plaintiffs land, which lay on a 

cr eveJ. The jury found that the cutting of the trenches 

^OJ, S.( . -22 suth. 279; ImH ^Sinoh v. Lill Dhary, 3 Ual. 

0(11 ^ -17; Ho,s V. FMu, I,.14, 7 Q.B. 

; V. (Jj>pe.nheiintr, 5 Q.B.D. 602. 

‘ iV r' 15 7?o.i; V. Jithh, 4 Ex. D. 07. 

•‘•o l^.B.!>. 131. 
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reasonably necessary for the protection of tlie defendant 
"^•operty, and that it was not done negligently. Upon, 
these findings it was held that the defendants were liable, 
as they had no right to protect tlieir own property by trans-^ 
ferring the mischief to the plaintiff’s. At tlie same time it 
was admitted that if they had foreseen the danger and taken 
exactly tlie same steps to pass on the water when it came, 
they would have acted within their rights.^ 


§ 887. The fact that the owner has given permission to 
the public, or to a certain class of persons, to pass over his 
property does not make it a public way, so as to prevent his 
erecting dangerous constructions upon it, or even so as to- 
cast upon him the obligation of fencing them round so as to 
guard against injury from them. Therefore, where the 
workmen in a Government dockyard were allowed to cross- 
certain land within the premises in order to reach water- 
closets, and a Government contractor was allowed to erect 
machinery which crossed tlie shortest and most convenient,, 
thougli not the only, way to these water-closets, and one of 
the workmen was injured by the machinery, it was held that 
no action was maintainable against the contractor.- But even 
in such a case the owner of the land is bound not to do any¬ 
thing likely to cause injury to those who came upon the- 
land^y his permission without giving them duo notice, or 
othersviso placing it in their power to protect themselves.. 
Therefore, where upon a private road, along which persons- 
were in tlie habit of passing with the owner’s permission, the 
defendant placed building materials, and gave no notice, by 
signal or otherwise, it w’as hold that he was liable lor^the 
injuiy which accrued to a passer-by. Willes, J., said : “ The 
defendant had no right to set a trap for the plaintiff^ A 
person coming on lands by licence has a right to suppose 
that the person avIio gives him the licence will not do any-^ 
thing which causes liim injury.”» A still stronger obli¬ 
gation lies upon the owner of private property who invitea 
the public to make use of it for business purposes, as a wharf 
or a market. He is bound to keep it in such a safe con¬ 
dition that those who enter upon it shall not be endangered 


^ See Kinf/ V. Fagham, 8 B. & C. 355. 

Bolch v.' Smith, 31 L..T. Ex. 201; !S.C. 7 H. & N. 73G; Gauirei v. 


jHairtov, L.R., 2 C.P. 371. 

•> Corbg v. mil, 27 L.J. C.P. 318; S.(4 C.B. N.S. 550; and see Bolch 


y. Siiulh, nil, miji. 
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OWNER AND OCCUPANT. 


^ condition.^ None of these cases, however, would 
_under s. 283, though they might be punishable under 

§ 388. Under s. 283, the person liable is the person who 
is in possession or charge of the property. Primd facie this 
person is the actual occupant, whether he is the owner or 
‘tenant, and it makes no difference in the latter case that, as 
between himself and his landlord, the latter is liable to make 
repairs. In an old case, the defendant was indicted for not re¬ 
pairing a house standing ruinous upon the high way,and likely 
to fall: just such a case as is pointed to by s. 283. The in¬ 
dictment alleged tliat he was bound to repair bij reason of the 
nature of his holding^ and the verdict found that he was a 
tenant-at-will, who certainly is not bound to repair as 
regards himself and his lessor. But the Court held that the 
statement that he was bound to repair by reason of his 
holding was “only an idle allegation; for it is nob only 
•charged, but found, that the defendant was occupier, and in 
tliat respect he is answerable to the public ; for the house 
was a nuisance as it stood, and the continuing the house in 
that condition is continuing the nuisance. And as the 
danpr is the matter that concerns the public, the public 
Z ^ occupier and not to the estate, which is 

not material in such case to the public.” 

ccording to civil law, and a fortiori according to criminal 
aw, a Jancllord is not liable merely because premises in the 
•CLf.upation ot a tenant are in such a state as to amount to a 
nuisance. N or does he become liable for a nuisance created 
y a tenant merely because, when the tenancy came to an 
•eiif, he renewed it, the property with the nuisance on it 
never having got back again into his hands.' If, however, 
10 has himself created tlie nuisance, he is of course the 
person liable,and if the nuisance is one of a continuing 
character, he does not free himself from liability by letting 
0 premises to a tenant.*^ The occupation of servants or 


215; S.C. 33 L.J. C.P. 33; ioc V. 
o Ex. D. 28; v. llancoch (1893), 2 Q.B. 177. 

M. & \V p &0 I^ittlcdale, J., 5 B. & C., p. 560, affd. 

•c.:p.d.“3Tl ^ *•««'■» t'o'.. 2 

‘ V. (1891). 1 Q.B. 164. 

^ ^rciper v. ^herriiu/, 30 L.J. M.C. 225. 

^ ^2^2; Thomson v. Gibson, 7 M & W 456: 

Todd V. Fhfit, 9 C.B. N.8. 377; 8.0. 30 L.J. O.p. 21. 
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will be the occupation of their employer, though of 
" ‘ course they would be personally liable for any nuisance- 

created by themselves.^ 

§ 389. The Municipal Acts in India, following those in 
England and the colonies, vest the highways in the statutor}^ 
body created by the Act, and clothe it with various powers 
and duties in regard to the repair and maintenance of the 
highw'ays. In some cases this obligation is limited by a 
provision that it shall only exist “so lar as the funds at 
their disposal will admit.” In Mersey Bodes v. Gibbs^^- 
Blackburn, J., in delivering the opinion of the judges, said;. 
“In our opinion the proper rule of construction of such 
statutes is that, in the absence of something to show a. 
contrary intention, the Legislature intends that the body, 
the creature of the statute, shall have the same duties, and 
that its fimds shall be rendered subject to the same liabilities,, 
as the general law would impose upon a private person doing 
the same things.” Accordingly, where a municipality had 
constructed a barrel drain in the highway, and then allowed 
it to fall out of repair, so that it became a hole into which a. 
man and horse fell. Sir Barnes Peacock said : “ Their Lord- 
ships are therefore of opinion that the applicants, by reason 
of the construction of the drain, and their neglect to repair 
it, thereby the dangerous liole was formed, which was lefh 
open and unfenced, caused a nuisance on the highway, for 
which they were liable to an indictment. This being so^ 
their Lordships are of opinion that the corporation are also 
liable to an action at the suit of any person who sustained a 
direct and particular damage from their breach of duty.”^ 
§ 390. Where the charge against the municipality or 
other statutory body is for mere non-feasance, or neglect to- 
repair the roads in their charge, more difficult questions 
arise. In England it has been laid down generally, “that 
wherever a statute prohibits a matter of public grievance to 
the liberties or security of a subject, or commands a matter 
of public convenience, as the repairing of the common 


‘ Jiich V. Basterjietd, 4: C.B. 783; 8.C. 16 L.J. O.P. 273; 5 B. & C., 
n. 560. 

- L.B., 1 H.L., .at p. 110, folld. Haniiary Commissioners of Gibraltar 
V. Orfila, 15 App. Ca., p. 412. 

3 Borough of Bathurst v. Maephersov, 4 App. Ca. 256, at p. 267, 
explr.ined in MuvicipaJUy of Bicton v. Oeldert (1893), A.C. 525, at 
p. 531, and Municipal Council of Sydney v. Bourke (1895), A.C. 433, 
followed Corj»»ration of Calcutta v. Anders' n, 10 Cal. 445. 
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NEGLECT OF DETY. 


-ts of a town, an offender against such statute is punish- 
^ by way of indictment for liis contf‘mpt of the statute, 
unless such inetliod of proceeding do manifestly appear to- 
be excluded by it.”^ Where, however, as in the case of 
municipal or similar authorities, the obligation rests entirely 
on statute, it is necessary to ascertain whether the statute 
which vests the roads in a particular authority, imposes 
upon it an absolute obligation to keep them in repair, or 
only empowers and desires the authority, as part of its 
lunction, to do so. In arriving at a conclusion on this point. 
It IS material to inquire whetlier the clause which is relied 
on as creating an absolute obligation, is in the sume words 
as other clauses, w'hicli are only discretionarv. It is also 
material to consider whether an'y indication of an attempt 
to entorce the obligation is given by annexing penalties lor 
Its breach, or by providing any procedure in case of default." 

Vhere there is such a distinct duty imposed, those guilty 

mel ‘1' liable to hu ildict- 

th« IW otherwise they are iioe Under 

Inffl • f b.ode, however, mere breach of a statute is not 

o -tnlenlioTs *''® consequences 

where " w Pcr‘'c“la>- section. Further. 

V 1 be fnr^ e "y »<> sc individual, i 

authoti“vLiTi “ '’“'y the 

the ne ^ y Perform. If a statute directs 

road^ and “ ‘'"fy ior the purpose of maintaiuiug a 

nroi/prtu P®^^orra it causes injiirv to private 

autW no action would lie against tho 

the Pfopnetor.-' An indictment founded on 

‘ •’«“> any neglect of duty 

remtlnl prol)ably fail. It must be 

unldir these aecisions apply where the 

?em,.L contract with the individual for 

remuneration.*^ 


in ^ ^if^bility founded upon the fact that property is 
flftpr , or under the charge of any one cannot last 

alter ins possession or charge has been brought to an end. 


2 2Hawk.P.0.2S9. 

Pfcoaltv ^ penalty for not doing an act, the 

question ^ compulsion to do tlio act in 

3 S* liedpath v. Allen, L.R., 4 P.C. 511. 

< of Sydney v. liourh (1805), A.C. 433. 

" 0/(;i»5m7^ar v. Orfda, 15 App. Ca. 400. 

Brabant v. King (1895), A.O. 632, 
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Accordingly, where the defendants’ vessel, owing to ' 
Negligence of their servants, struck on a sand-bank, and 
becoming from that cause unmanageable was driven by the 
wind and tide upon a sea-wall of the plaintiftV which it 
damaged, it was held that the defendants were liable for the 
damage so caused. The vessel then became a wreck, and 
•could only be removed by being broken up. She had 
valuable property on board, and was broken up, not as fast 
as she might have been, but as fast as was consistent with 
the removal of the property. During the interval that 
•elapsed between her becoming a wreck and the final break¬ 
ing up she did further injury. It was held that for this the 
•defendants were not responsible, as they were entitled to 
remove the property before breaking her up.^ And if the 
•defendants had chosen to abandon the wreck at once, they 
might have done so without breaking her up.- 

§ o92. Animals. —:^ectiou 289 deals witli the improper or 
careless management of animals. The princijial point to be 
•considered under this section will be the knowledge that the 
defendant had of the dangerous properties of the animal. 
Where the very nature of the animal gives him warning, 
.his knowledge will be assumed; as, for instance, if a person 
were to make a pet of a tiger, or a bear. Otherwise, express 
knowledge will have to be shown, in order to involve the 
necessity of unusual caution. Wliere injury is done by a 
horse, a pony,*’^ a bull, or a dog, and it is not shown 
that the animal was peculiarly vicious, or that his vice was 
known to, his master, no indictment could be maintained, 
unless he had neglected the ordinary precautions employed 
by every one who uses such animals.'* But if the animal 
had shown a savage disposition to the knowledge of the 
owner, it would hot be necessary to show that he had actually 
injured any one.'' In considering the knowledge of the 
master, it is material to inquire what knowledge as to the 
dangerous propensities of the animal was possessed by his 
servants. Their knowledge will not necessarily be imputed 


’ of Romm'ij MnrRh v. Trinit>/ House, L.R. 5 Ex. 20^1:, affd., 

L.K. 7 Ex. 217. 

Broien, v. Malhtt, 5 C.B. 599, the Douglas, L.R. 7 F.D. 151. 

•‘ Jitf/. V. Chand Manat, 19 Sutli. Cr. 1. 

> Bammark v. White, HI L.J. C.P. 129; 8.C. 11 C.B. N.8. 588; Cox 
V. Burbidge, VS C.B. N.S. 430; 8.C. 32 L.J. C.P. 89; 3 Mad. II.C. 
Appx. xxxiii. ; It eg. v. Brqfonaram, 2 »Suth. Cr. 51; lieg. v. Mozaffar 
Khalifa, 9 B.L.B. Aj^p.v, 3(1. 

^ Worth Oilliiuj, L.H. 2 C.P. 1. 
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but it will be a question for the jury whether the 
who received actual notice of such facts stood in 
relation to the defendant that it was their duty to 
•communicate the notice to him, and whether in fact they 
•did communicate itd 


Le 


§ 393. AVhere the animal is known to be mischievous, or 
is of the class of undomesticated animals, which from their 
oiature are dangerous, though capable of being brought 
under a certain degree of subjection, the rale of civil law 
«eems to be to infer negligence absolutely, from the mere 
fact that an injury has followed. AVhere the injury arose 
In m a savage monkey. Lord Denman laid down the law as 
follows: “ The conclusion to be drawii from an examination 
of all the authorities appears to be this, that a person keep¬ 
ing a mischievous animal, with knowledge of its propen¬ 
sities, is bound to keep it secure aC his fei'il; and that if it 
does mischief, negligence is presumed, without express 
averment. The negligence is in keeping such an animal 
alter notice.^ This case w^ followed, and the general j^rin- 
•ciple approved, where the injury was caused by an elephant 
which was being exhibited by the defendants.^ 

t 18 probable, however, that the interpretation of this 
s_ec ion uould be stricter, is always the case where the 
c octrine of constructive negligence is applied to criminal 
aw ; and that if every proper and reasonable precaution had 
Dcen taken, no ofiminal indictment would lie, even though 
tlie animal tihally escaped and did damage. A good deal 
uould also turn upon the lawfulness of the object for which 
the creqture was Kept, liven if it were legal negligence in 
^ private person to keep a tiger for his own amusement or 
profit^ the same doctrine would not be applied to a keeper 
<?i’a Government menagerie. If it were, such an institution 
would become impossible. Again, it would be a different 
thing if it could be shown that the animal was justifiably 
kept lor purposes of self-defence. Accordingly, where a 
man got into the garden of another by night and w'as there 
injured by a dog, and it appeared that the dog was kept 
lor the protection of the garden, and ivas tied up all day, 
but was let loose at night: Jiord Kenyon said : “ That every 


1 Baldwiu V. Ca^-lhi, L.R. 7 Ex. 823 ; Apnlaheo v. Percy, L.R. 9 C.P. 
■filL p. 658. 

;■ May v, BurdM,^ Q.B. 112; see Fldcluyi' v. RyJands, L.ll. 1 Ex. 
^ Filhurn v. P(op!. \ Palace Co., 25 Q.B.D, 258. 
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an had a right to keep a dog for the protection o^ 
'gjirden or house: that the injury which this action was 
calculated to redress was, where an animal known to be inis- 
chievons was suffered to go at large, and the injury there¬ 
fore aroSO from the fault of the owner in not securing such 
animal, so as not to endanger or injure the public : that here 
the animal had been properly let loose, and the injury had 
arisen from the plaintiffs own fliult iu incautiously going 
into the defendant’s garden after it had been shut up.” ^ 

On the other hand, where a commoner turned out on a 
common, across which there were public footpaths, a horse 
which he knew to ba vicious and dangerous, and it kicked 
and killed a child, it was held that he was criminally liable, 
though the child had strayed on to the common a little way 
off the path. And the majority of the judges seemed to be 
of opinion that the result \vould have been the same, though 
the child had straye^ a considerable distance from the path.® 
Under s. 289 the question would be merely one of fact : was 
the danger which followed one which was rendered probable 
by letting loose such an animal in such a place ? 

The defendant is only bound to guard against probable 
danger; that is, such danger as may be calculated to arise 
frorn the nature of the beast its?lf. But I conceive that no 
indictment would lie if an injury arose to any one from his 
own obstinate and foolhardy conduct in venturing too near 
it, with full knowledge of its qualities. And even in civil 
cases. Lord Denman said, that if the injury wais solely occa¬ 
sioned by the wilfulness of the plaintiff after warning, that 
might be a ground of defence.’'* 


§ 394. Under all these sections, and especially under 
ss. 284—289, it will probably be held, in conformity with 
the principles of civil law, that much greater caution iviH 
be required iu regard to the general public than will be 
called for^ in regard to a man’s own servants, who are 
employed in any occupation of danger. Their employment 
is voluntary, and from its very nature gives them full notice 
of all the perils to which they are expused, and of the pre¬ 
cautions by which those perils may be avoided. In England 
nearly everv occupation is fenced round with a network of 
duties, which are imposed upon the employer for the 


’ Br'oci: Y. Cupdand, 1 Esp. 2a3. 

- ll,g. V. DauU B4 bj. M.C. 119; S.C. b. C. 567. 
May V. Burddl, 9 (,>.P. 113. 
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ftion of those in his service. Every sucli statute fixes 
•ligation upon the employer, the neglect of which does 
render him civilly liable/ and may render him criminally 
liable according to the circumstances. In the absence of 
such statutory duty, it will be a question of fact, What are 
the dangers necessarily incidental to the duty undertaken, 
and what are the precautions which it is reasonable and 
proper to take, so as to diminish those dangers to a minimim ? 
The owner of a passenger vessel is bound properly to fence 
in those parts of the ship to which the passengers resort, 
so that tliey may not fall overboard or into the engine- 
room. A much smaller amount of protection is possible 
as regards the crew, though every reasonable amount of 
protection should be alforded. A livery-stable keeper who 
knowingly sent a vicious untrained horse to a customer to 
ride, would be liable. He would not be so if he merely put 
a rough-rider upon the horse’s back to break him in, 
though in fact the man were thrown and killed. But it 
would be his duty to give the man full notice of the danger 
le would encounter, not to call upon him to incur any 
unusual risk, and to supply him with everything that was 
proper to dimmish the risk.^ 

Badddcy \ Earl Granville, 19 Q.B.D, 423. 

principle I'o/ewfi non fit injvria and its limita- 
V V. ^/e<,.opoh7a«. nistrkt liy. Co., 2 Ex. D. 38-1; Thmnas 

Yarmoith y! France, 19 Q.B.D. 647; 
On 14. A • y^**^*^^ 20 Q.B.D. 359; Memhery Great- Wcstet'n Fj/. 

Co., 14 App. Ca. 179; Smith v. Baker (1891), A.C. 325. 
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CHAPTER IX. 

OFFENCES AFFECTING THE HUMAN BODY. 

I. ^Assault, § 39iA. 

II. Criminal Force, §§ 395—397. 

III. Hurt, Simple and Grievous, §§ 398, 398A. 

IV. Culpable Homicide, §§ 399—430. 

V. Hash and Negiicent Acts, § 434. 

VI. Aiding in Suicide, § 435. 

VII. Attempts to cause Heath, §§ 436—440. 

VIIJ-. Offences connected Avith Childbirth, §§ 441—447. 

§ 394A. Crimes of violence affecting the person rise by ; 

various stages, from a mere assault up to murder. Each of 
these stages again ramifies into various degrees of aggrava¬ 
tion, according to the person affected by them, and the mode 
and circumstances of the offence. ^ 

An assault is a threat of using criminal force to another, i 

accompanied by a real or apparent capacity to carry out the i 

threat at once (s. 351). A mere menace of a future injury « 

is not an assault; but words of menace may give such a ^ 

character to the gestures or preparations of the speaker, as ^ 

to show an intention to use immediate violence. Conversely, J 

the words may negative such an immediate intention, and 
may reduce it to a mere threat of future or contingent ^ 

harm.^ The essence of the offence is the effect reasonably ;j 

produced upon the mind of the person threatened. It is # 

not an assault to threaten another with violence, whicli 
obviously cannot be caiTied out, as by brandishing a stick J 

at a di.stance. On the other hand, it is not necessary to J 

show that the defendant had any intention of carrying out 1 

his threat, or even, apparently, that he had tlie means of t 

carrying it out, provided the person threatened might fairly n: 

have supposed that he had the means. In one case, Parke, j 

’ Explanation, 8. 351; Cama v. Morgan, 1 Bom, li.C. 205. 
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CIU31iyAL FORCE. 


\qM : My idea is that it is an assault to present a pistol 
whether loaded or unloaded. If you threw the 
pdwder out of the pan, or took the percussion cap off, and 
said to the party, ‘This is an empty pistol,’ then that 
would be no assault; for there the party must see that it 
was not possible that he should be injured. But if a person 
l)resents a pistol which has the appearance of being loaded, 
and puts the party into fear and alarm, that is what it is 
the object of the law to prevent.” ^ Other judges have held 
that presenting an unloaded pistol was not an assault; ^ but, 
whatever the English law may be, Baron Parke’s ruling 
seems in direct accordance with the language of s, 351. 
Suppose a person begins to unloose the muzzle of a ferocious 
dog (Ulus. Zj), and terrifies a woman or a child into a lit; 
would it be any answer that tlie muzzle was locked, and 
that the defendant had not got the key, or had got the 
wrong key, or that the lock was rusty and would not answer 
to its key ? 


§L 


§ 395. Criminal force.—Force, is defined with almost 
metaphysical subtlety by s. 349. Criminal force is defined 
by s, 350 as being (1) the intentional use of force to any 
person, (‘J) without that person’s consent, (3) in order to 
the committing of any offence, or (4) with the intention 
to cause, or with a knowledge that he will be likely to cause, 
by use of such force, injury, fear, or ‘vnnoyance to the person 
to whom the force is used. 

(1) The word intentional excludes all involuntary, acci¬ 
dental, or merely negligent acts. An attendant at a bath, 
who, from pure carelessness, turned on the wrong tap, and 
thereby scalded the person in the bath (s. 350, Ulus, li), 
would be liable to heavy damages, but would not have 
committed the offence of using criminal force. 

(2) Consent in this, as in all other sections of the Code, 
must be taken as defined by s. 90, which has already been 
discussed {avtCy § 194). There is a difference between doing 
an act without the consent of a person, and against his will. 
I he latter implies mental opposition to an act w hich is 
anticipated before it takes place. If a man suddenly 
receives an unexpected blow, he is struck without his 
consent, but not against his will, which ho has no oppor¬ 
tunity of exercising. Where it is an element of an offence 


\ V. SL George, 9 0. A P. 483, at p. 100. 

Uhihe V. JJarmirdy 9 C. A P. 62G; lUg. v. Juauti, 1 C. & K. 530. 
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;t«at the act should have been done without the consent of 

the person affected by it, some evidence must be offered 
that the act was done to him against his will or without his 
consent.^ In the majority of cases this will be inferred from 
the character of the act. 

(3) Where the force used to a person is an essential 
element in the oifence intended to be committed, if the 
latter offence is only an offence by reason of the want of 
consent, the whole charge will fail, unless want of consent 
is proved. For instance, under s. 354, there can be no 
intention to outrage, nor probability of outraging, the 
modesty of a woman who consents to the act. Such conaeut, 
therefore, equally negatives the criminal force under s. 350, 
and the crime supposed to be intended under s. 354. Force 
is al'O an element in the crime of adultery; but there the 
completed act is an offence, independently of the force used. 
The consent of the woman would be an answer to an indict- 
force, but not to a charge of adultery 

§ 390. (4) Where the use of force is not a step to the 
commission ol another offence, mere want of consent is not 
enough. I he act must be intended to cause injury, fear, or 
annoyance to the person to whom the force is used. Other¬ 
wise, a friendly squeeze of the hand, or slap upon the back 
would be criminal. Such an act, il done by a Pariah to a 
Brahman, with an intention to produce ceremonial pollution 
on the latter, probably would come within the section. As 
Baron Parke said : “ The act must be of an adverse nature. 
A touch, in order to draw the plaintitt*’8 attention, or in 
P" crowd in the ordinary manner, is not 
sufficient. - This will make a considerable difference 
between the law^ot India and that of Bngland as to indecent 
assault®. By English law,^ an indecent assault on a female 
IS a distinct offence. Any touching without consent is an 
assault, and, by a later statute,* no consent, if iriveii bv a 



481; 8.1 2H L.J. Ex. 200. 

‘ -24 & 25 Vict., c. im, 6 
^ 2 C.r. 10. 


^ 48 A 44 Viet., c. 15, s. 2. 
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EFFECT OF CONSENT. 

tliat where cliildren had .submitted to indecent^ 

being ignorant of tlie character of the act done, 

this could not bo considered a consent. On the other hand, 
many children under the age of twelve are perfectly aware 
of the nature of such acts, and willing to submit to them. 
In such a case, although this willingness could not supply 
the element of consent, it would negative the idea that such 
an act would cause either fear or annoyance. In some cases 
it might undoubtedly cause physical injury. It would also 
negative the possibility of the act intended being a crime 
under s. 35-i. Apparently, then, it would not be an offence 
at all, ^ unless the prisoner were actually trying to have 
sexual intercourse with a girl under ten years of age. In 
that case, his attempt, if successful, would be rape under 
s. 365, and therefore, if unsuccessful, would be punishable 
under s. 511. Similarly, there is no section of the Code 
which makes it an offence for one male to commit acts of 
mere indecency with another male, as in England under 
48 & 49 Viet., c. 69, s. 11. Such an act, if it amounted 
either to attempting or abetting an offence under s. 377, 
would be criminally punishable. But otherwise, if con¬ 
sented to with lull knowledge by the other party, it would 
be no ohence at all, and the infancy of the consenting party 
would make no difference. o x ^ 


§ 397. ihe punishment for assault or criminal force varies 
by ss. 352 and 358, according as the offence is, or is not 
committed, under the influence of grave and suddon provo¬ 
cation. This is defined in the same manner as in culpable 
homicide, and will bo fully considered under that head (posty 
§ 415). Various cases in which assault and criminal violence 
^g&ri^vated forms are provided for in ss. 354 —357. 
llie^only one of these which requires special notice, viz. 
f>. 354, has been already discussed. Where a prisoner is 
charged with an attempt to commit a rape, but the Court is 
not satisfied that the accused was determined to gratify his 
passions at all events and in spite of all resistance, he should 
under that section, and not under s. 511.^ 

Ihe fact that a result, unforeseen and incapable of being 
loreseen, has followed upon an assault or upon the use of 
criminal force, does not alter its character or the puni.sh- 
nient due to it. For instance, where the accused gave the 
deceased a pusli, which caused him to fall, and in the fall 


AV^. V, Slmnb.ir, 5 Bom. iU3. 
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le broke his toe, and subsequently died of tetanus; it was- 
held that no offence but that of criminal force had been, 
committed.^ 


§ 398. Hurt.—Under the above sections it is not neces¬ 
sary to show that any sufferin}]^ or injurious consequences 
followed from the act done. Such cases are provided foi- 
by other sections. Hurt, and grievous hurt, are detined by 
ss. 319 and 320. A person is not punishable for causing 
hurt or grievous hurt, unless he causes it voluntarily; that 
is, with the intention of causing it, or witii the knowledge 
that he is likely to cause it. A man who strikes a woman 
with a child in her arms, and strikes her on that part of her 
person wliich is close to the head of the child, in a manner 
likely to cause grievous hurt to any one on whom the blow 
tails, must know that he is likely to cause such hurt to the 
child, and is properly punished if that result follows.^ A 
person who intends to cause one of the eight sorts of grievous 
hurt, and who causes a different one, is still punisliable for 
causing grievous hurt (Explanation, s. 332). If a person 
intends to cause simple hurt, but uses means which are, and 
which he ought to have known were likely to cause grievous- 
hurt, and grievous hurt follows, he will be punishable under 
8. 325. It nothing more than simple hurt follows, he will 
only be punishable under s. 323. If, however, he only 
intends simple hurt, and uses means which have no reason¬ 
able chance of causing anything more serious, and, in fact,, 
grievous hurt follows —as, for instance, if he breaks the skin 
by a slight blow, and an attack of erysipelas ensues, which, 
results in three weeks’ illness—he is still only punishable 
under s. 323, as he neither intended, nor knew tliat he was 
likely, to cause anything more (Explanation, s. 322). 

§ 398A. The word voluntarily ” is defined by ss. 321 and 
322. It will be observed that the only thing which has to 
be considered under each definition is the state of the 
prisoner’s mind at the moment the act is committed. If he 
then intended, or knew that he was likely, to cause grievous 
iiurt, the suddennes.s of the intention will be immaterial. 
A voluntary act is not to be confounded with a premedi- 
tate<l act. In a case where a prisoner was indicted for a 
common assault, and also for maliciously inflicting grievous 
Iwdily harm, the jury found that he was “guilty of an 

’ V. Acharjys, 1 Mad. 224. 

- V. Sahar liw, 3 Cal. 623. 
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iravated assault, but without premeditation, and that it 
^ done under the influence of passion.” The Court held 
that tills was a sufflcient verdict of guilty upon the more 
serious charge. They said: “We think this assault was 
intentional in the understanding of the law, though com¬ 
mitted without piemeditation and under the influence of 
passion.” ^ 

AVhere an act, which would be culpable homicide were 
death to ensue, only causes grievous hurt, the oft’ender will 
always be punishable under this section. Because, in order 
to come under s. 299 the criminal must have known that he 
was likely to cause death, and any injury which is likely to 
cause death is grievous hurt (s. 320, cl. 8); therefore, he 
must not only have caused grievous hurt, but known that 
he was likely to cause it. But the converse does not follow ; 
and if a person intending to cause grievous hurt actually 
causes death, it is not necessary that lie should be guilty of 
culpable homicide, because many species of grievous hurt 
are not likely to cause death. If, therefore, it could be 
shown that the offender intended merely to break a finger 
and did break it, but an attack of heart disease was brought 
on, of which the sufierer died, here tlie knowledge necessary 
to constitute culpable homicide would be wanting, and a 
conviction could only be had under a. 325.‘^ And .similarly, 
it the act was only intended and likely to cause hurt, but 
from some unforeseen cause is followed by death, the accused 
can onl\ be punished under s. 323;‘ 

These ofiences again are subject to a mitigated punish¬ 
ment by ss. 331 and 335, "NYhere the hurt, or grievous hurt, 
was caused on grave and sudden provocation, if tiie offender 
neither intends nor knows himself to bo likely to cause such 
hurt to any person other than the person who gave the 
provocation. The meaning of this, of course, is, that if a 
person who has received provocation assails the person wlio 
das given the provocation, he is only liable to a light 
punisiiiuent. But if, while out of temper in consequence 
of the provocation, he were to attack an innocent person, or 
to pu amuih generally, like a Malay, the previous provo¬ 
cation would be no excuse. I should not have thought it 
necessary to point this out, but that a case occurs in which 


] IL V. .^^.arrow. Bell, 298; S.C. 30 r..J. M.C. 43. 

' iiV//. V. U'Jj/icti, 2 All. 7(50; Jity. v. Jda Bp(f, 3 All. 77G. 

AV//. \. Fox, 2 All. 622, where Straight,,!., gives a summary of the 
celebrated FxiUvr case ; AV//. v. litnoVtir Billyh, 3 All. 597. 
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its mother, or h;y any direct injury to itself before 
It had left the womb, wholly or in part. But that when it 
had once reached tkat stage, any deliberate injury might 
be culi)able homicCide, if it was done witli the intention ot 
prevontinnr complete birth of a living child, or (6f 
causiv ■ , ‘vleuth of such a child, if completely born aliNe. 

Nc-’ ^ his view, if correct, would get rid of many of the 

. which arise under English law*. 


'• ■ .'Causing Death.—Any act is said to comse death, 

•3 death results either from the act itself, or from 
' -nsequences necessarily or naturally .'flowing from 
and reasonably contemplated as its result. As if a 
i-. ‘ cu*e to lay poison in the food or - medicine which 

another was likely to take, or were to induce him to enter 
a room with a dangerous lunatic or a savage animal.^ So 
where a woman left her inthnt in an orc'uard, covered only 
with h»uvf’H, in whioh condition it. wuh killed by n kite; or 

liid it ill a hogstye, where it was devoured.^ And where 
death resnlts from a series of wrongful acts, constituting c 
sy.stematic courso of ill-treatment, the* death is properly 
said to be caused by the ill-treatment, thongh no one o 
the acts, taken by itself, would have been fatal to life/. 
But where this treatment has been pursued by a succession 
of persons, not acting in unison with each other, each .'is 
only answerable for the result of his own misconduct.® As 
regards death from causes operating U[»on the mind, Lrrd 
Hale says: “ If a man, either by working upon the fan ■ of 
another, or possibly by liarsh or unkind usage, puts ano aer 
into such passion of grief or fear, that the party either , dies 
suddenly, or contracts some disease whereof he dies, this 
may be minder or manslaughter in the sight of (Jf^xl, but 
not in foro /nmano, because no external act of violeiico was 
otTered, whereof tlie common law can take notice, anfd secret 
things belong to God.’’ ^ So fur as this statement is still laiv^ 
it would probably rest upon the ground that the result was 
too remote and unlikely to be treated tus the natural \etTect 
of the cause. Lord Denman held that frightening a cliild 
to death was manslaughter, but said that, in the case' pf a 
grown-up f)ersori, murder could not be committed by using 


! I P-i'- 2‘2H. 1 East, P.C. 22.j ; 1 Hawk. P.C. 0% 

•• becti..n .b aud illufilrations ; A*, v. 2 Ld. flaym. 1571; 

§ Id. 

' 1 Hale. IM'. 429. 
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a"e so strong and so violent as to cause that person to 
The English Draft Code, s. 167, makes it culpable 
homicide to cause death by wilfully frightening a child or 
•sick person. And so Sir James Stephen says, in the note 
■to his Digest of Criminal Law, art. 221, “ Suppose a man 
kills a sick person intentionally, by making a loud noise 
which wakes him, when sleep gives him a chance of life; 
or .suppose, knowing that a man has aneurism of the heart, 
his heir rushes into his room, and roars into his ear, ‘ Your 
wife is dead!"* intending to kill, and killing him, why are 
not these acts murder?’* The latter case was put by the 
•original framers of the Code, and unhesitatingly held to be 
murder,- and their reasoning was assented to by the Indian 
Law Commissioners, in their first Eeport of ISIG (s. 246). 

§ 403. Illegal Omissions. — Section 299 only speaks of acts 
done; but by s. 32, word.s which rrder to acts done are extended 
to illegal omiBsions, unless the (‘ontrary appears from the 
•context. The Code, as originally drawn (s. 294), included in 
Iho definition ol culpable homicide the case of a person who 
“omits what he is legally bouud to do.” As illustrations, 
were given the cases of a hired guide who deserted a 
traveller in a jungle, where he dies-; of a person legally 
bound to supply food to the mother of a suckling child who 
omits to do so, knowing that the mother’s death may result, 
and the mother survives, but the child dies; and of a person 
who keeps another in wrongful confinement, and, being in 
-consequence bound to supply him with everytliing necessary 
for his life, omits to procure medical advice for him, knowing 
that he is likely to die for want of it. In commenting uj)on 
this section, the Commissioners give the following as further 
instances of their meaning: — 

“A omits to tell Z that a river is swollen so high that Z 
cannot safely attempt to ford it, and by this omission volun¬ 
tarily causes Z’s death; this is murder, if A is a peon 
stationed by authority to warn travellers from attempting 
to ford the river. It is murder, if A is a guide who has 
contracted to conduct Z. It is not murder, if A is a person 
on whom Z has no other claim than that of humanity.'’ 

“A savage dog fa.?tons on Z. A omits to call off the dog, 
knowing that if the dog be not called off it is likely that Z 
will be killed. Z is killed. This is murder in A, if the 
-dog belonged to A, inasmuch as his omission to take proper 

^ V. Toivcrs, 12 Cox, 530. 
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^ with the (log is illegal (s. 289). But if A be 
lasser-by, it is not murder.” ^ ‘ . 

An ilfegal omission is an omission to do anything which 
a person is legally bound to do. But every illegal ornission 
could not be charged as an act causing death. It is illegal 
not to pay a d(d 3 t; but if a man were to die of starvation 
because he was not paid money due to him, his debtor could 
not be charged with having caused his death. The relation 
of cause and effect would be too remote. Nor, again, is an 
omission illegal, even though the death of another may 
obviously follow, if the act omitted is one which charity or 
humanity would dictate, but which is not an obligation 
imposed’by law. It may be inhuman, but is certainly not 
illegal, to allow a beggar to starve, or a sick man to die for 
want of medical aid. “Hence, in order to ascertain what 
kinds of killing by omission are criminal, it is necessary, in 
the first place, to ascertain the duties which tend to the 
preservation of life. They are as follow : A duty in certain 
cases to provide the necessaries of life; a duty to do 
dangerous acts in a careful manner, and to employ reason¬ 
able knowledge, skill, care, and caution therein; a duty to 
take proper precautions in dealing with dangerous things ; 
and a duty to do any act undertaken to be done, by contract 
or otherwise, the omission of which would be dangerous to 
life.”'-^ Accordingly, where death is caused by neglect to 
supply the proper ui^'essaries of life to prisoners, to children, 
or to apprentices, the offence would be culpable homicide; 
but a parent is under no legal obligation to procure the aid 
of a midwife for his daughter when in childbirth, and is 
not criminally liable if the daughter dies in consequence.’^ 
And so, where a mistress Wiis indicted for causing the death 
of her servant, by iiegltHding to supply her with proper food 
and lodging, Erie, C.J., said : “The law is clearly, that if a 
person has the custody and charge of another, and neglects 
to supply proper iood and lodging, such j)erson is re.spon- 
sible, it trom such neglect death results to the person in 
custody. But it is also equally clear that when a person, 
having the free control of her actions, and able to take care 
of herself, remains in a service where she is starved and 
badly lodged, the mistress is not criminally responsible for 


’ Itejicrt, 1837, j). 140, * 3 Steph. Grim. L. 10. 

^ Itcfi, V. 8hephonl, 31 L..I. M.G. 102; S.C. L. & C. 115; 1 Hawk. 
?.(J. 93, n. Ak to gaolers, Foster, Gnra. L. 321; I.P.G., s. 37, 
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inseqiiences that may en.sue. The question in the 
out case is, whether there is evidence that the deceased 
was reduced to such a state of body and mind as to be help¬ 
less, and unable to take care of herself, or that she was so 
under the dominion and restraint ot her mistress as to be 
unable to withdraw herself from her control. If there was 
substantial evidence to go to the jury upon either of these 
points, the conviction must, of course, be sustained. 

§ 404. This was the ground of decision in the following 
case. Tlie prisoner, a woman of mature age, lived with and) 
was maintained by tlie deceased, who was aged 73. No 
one lived witli them. All supplies were purchased by the 
prisoner with the money of the deceased, which passed 
thiMugh the hands of the accused. For the last ten days 
of her life tlie deceased suffered from gangrene of the leg, 
which prevented her from moving, or doing anything for 
herself. During this time the prisoner took in the usual 
supplies of food, but apparently gave none to the deceased. 
She procured for her no medical or nursing attendance, and 
gave no information of her condition to the neighbours or 
relations of the dying woman. It was found as a fact that 
the death of the deceased was accelerated by want of food, 
medical advice, and proper nursing. The prisoner ivas con¬ 
victed of manslaughter, on the ground that the helpless 
condition of the deceased rendered her absolutely dependent 
on the prisoner, and that the possession by the latter of 
funds, which she was bound to apply for the benefit of their 
owner, rendered her criminally responsible for the death.^' 
Such a case under the Penal Code would certainly be 
culpable homicide, if not murder. A contrary decision was 
given under the following circumstances. A servant girl,, 
who was aliout to give birth to a child, concealed the fact 
from every one about her, and deliberately abstained trom 
taking any of the precautions necessary to preserve the lile- 
o! the child after its birtli. It was found as a tact that the 
chilli died in consequence. 'I’liere was no reason to suppose* 
that the mother was actuated by any other motive thaiv 
that of keeping up to the last the deception as to hor con¬ 
dition. Cockburn, C.J., after consulting with \\ illiams, J.,. 
directed the jury that upon the: o faets the woman could, 
not be convicted of manslaughter.^ It is obvious that she^ 

‘ fieg. .<innih, L. C. 607, 62t; S.('. 34 L.J. M.C. 153. 

- Ileg. V. histan ^1833), 1 Q-B. 450. 

•’ Jieg. V. .N, 2 F. A F. 46. 
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iiitu no lethal duty to the child till it wa«! born alive, and 
•after its birth it does not appear that she neglected anything 
which she could have done. She was convicted under an 
English statute, nearly in the same terms as s. olS of the 
Penal Code. 


§ 405. Where there has been an omission of a clear 
le<?al duty, it is still necessary to show that the death 
was absolutely traceable to it, or accelerated by it. If 
a parent, being able to supply medical aid to his iniixnt 
•child, refuses or neglects to do so, and the child dies, the 
parent is not guilty of culpable’homicide, unless it can be 
•shown that the child’s life would have been saved or pro- 
lono-ed if medical aid had been supplied. Several cases of 
thi^sort have arisen in England, with a sect called the 
Peculiar People, whose religion forbids them to interfere 
with the ways of Providence by calling in human assistance 
in ease of illness.^ ' 

Under ss. 490—492, breaches of contract, or illegal 
omissions, are punishable, whether any injury follows from 
the omission or not. 


§ 406. Under English law, even where the deceased has 
voluntarily done the act which caused his death, it will still 
■be culpable homicide if it was done from an apprehension of 
immediate violence. As, for instance, where, on being 
•attacked, he threw himself into a river, or jumped out of a 
window, provided the apprehension was well grounded and 
justified by the circumstances.^ The principle w'as, that a 
person who i-s attacked has a right to make his escape by 
■every possible means; and if his death happens from the 
means to which he is driven, the person by wliose unlawful 
net he is compelled to such extremity is responsible for the 
■consequence. Under s. 299 the above class of cases seems 
to he excluded. That section appears to assume that the 
death is caused by the act of the accused, and by an act 
which he intended, or knew to be likely, to cause death. 
This can hardly, without great straining, be said of a death 
which results entirely from the voluntary and ujiforeseen act 
ot the deceased himself, and which would never have 
happened I'roin any act done or intended to be done by the 

i)risoner. , . 

§ 407. Explanation 1 of s. 299 recognizes the rule ot 


' V. Morley, 8 Q.B.D. 571. 
Ihy, V. puts, C. & M. 281. 
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DANGEROUS INJURIES- 


iflajjion law ^ that even if a person is actually dyinj 
injury whicli accelerates the death is deemed to be 
the cause of it; and it makes no difference that the act 
which shortens life is done from motives of the purest 
humanity, as, for instance, to release a dying man from 
intolerable suffering. But if such an act was done with the 
consent of a person above eighteen, it would still be murder 
by English law, but under the Code it would be culpable 
homicide not amounting to murder.''^ 


§ 108. AVhere an injury of a dangerous character has been 
inflicted, which might possibly not have been fatal, but the 
sufferer declines to follow proper treatment, or is inju¬ 
diciously treated, or sinks under an operation, which might 
possibly have been avoided, the person who inflicted the 
injury is considered in law to have caused the death which 
results. Aliy one who puts the life of another in danger is 
responsible for the result. “If a man receives a wound, 
which is not in itself mortal, but either for want of helpful 
applications, or neglect thereof, it turns to a gangrene or a 
fever, and tliat gangrene or fever be tlie immediate cause of 
death, yet this is murder or manslaughter in him that gave 
tlie stroke or wound, though it were not the immediate 
cause of his death ; yet if it were the mediate cause thereof, 
and the fever or gangrene was the immediate cause of his 
death, yet the wound was the cause of the gangrene or 
fever, and so consequently is causa eausans.^* ^ Thi.s is sub¬ 
stantially the same as the rule laid down in Explanation 2, 
s. 299. Accordingly, where a man received a cut upon the 
huger, and the surgeon urged him to allow it to be ampu¬ 
tated, and he refused, and then lock-jaw set in, of which lie 
died, evidence was offered that if he had submitted to the 
operation his life would probably have been sr-ved. Maule, J. 
held that this was no defence. The real question was 
whether in the end the wound was the cause ot death."* In 
another case an operation had been performed, under which 
tlie patient had sunk. Erie, J., refused to receive evidence 
to show that no operation was necessary, or that an easier 
and much less dangerous operation might have been per- 
tormed. He said, “1 am clearly of opinion, and so is my 
brother liolfe, that where a wound is given, which, in the 
judgment of competent medical advisers, is dangerous, and 


* 1 Hale, P.C. 42t<. 1 Ivist, 228; Exception 5, s. 300. 

1 Hale, P.C. 128. ^ v. JJv!Uu,d, '2 M. A Hob. 351. 

2 0 . 


DIPROPER TREATMENT. 


[Chap. 


:v 


r’hicli they hona fide adopt is the immediate 
, the person wlio inflicted the wound is 
criminally responsible.” ^ Where, however, the wound 
would not have caused death, but is brought on by improper 
applications—that is to say, not merely by applications 
which turn out not to have been the most judicious that 
might have been employed, but by applications ignorantly 
administered by unqualified persons—this, according to 
English law, was considered not to be murder, for the death 
.started from a completely different source, and was not the 
result ot the act done.^ The original framers of the Code, 
however, considered that the question of murder or no murder 
would turn, not upon the cause of the death, but the object 
of the wound, and gave the instance of a person interested 
in the death of a young heir giving him a slight wound, 
knowing that the ignorant and unskilful treatment of those 
around him w'ould cause it to terminate fatally, and intending 
such a result.^ The subsequent Commissioners agreed with 
them that such a case, if it couhi be proved, ought to be 
treated as murder, and that it would come under the defini¬ 
tion of the offence. They considered the case, however, so 
improbable, that they expressed themselves as “doubtful of 
the propriety of putting it as a case within the definition 
(s. 2t)9), for fear of its leading to a latitude of construction 
which, under some supposed analogy, might include pre¬ 
dicaments quite beyond its scope.” ^ 

The rule of the English common law, that a man who 
had received an injury from another was not considered to 
have been killed by him, unless the death followed within a 
year and a day after tlie injury,® was probably a rough way 
of cutting short difficult questions as to whether the injury 
was the immediate, or only the remote cause of death. No 
such rule is laid down in the Code. 

§ 409. Intention or Knowledge.—Where death has been 
caused under such circumstances that it can be-called 
homicide, it will be murder, or culpable homicide not 
amounting to murder, according to the intention or knowledge 
with Whicli the act causing the death was done. Sturder 
must always be culpable homicide, but not vice versa. The 
difference between them will be best shown by placing ss. 
299 and 1300 in parallel columns. 

’ Jtoj. V. 1 Cox, m. ^ 1 Hale, P.C. 428. 

Appendix, note M., p. 143. * lat Report, 1840, s. 251, p. 248. 

^ 1 Hale, P.C. 420, 428. 
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Whoever causes 
"^ath by doing an act with 
the intention of causinf»' 
death, or 

(2) With the intention of 
causiug such bodily injury as 
is likely to cause death, or 

(3) Witli the knowledge 
that he is likely by such act 
to cause death, 

commits the offence of 
culpable homicide. 


300. Except in tlie cases 
hereinafter excepted, culpable 
homicide is murder, if the act 
by which the death is caused 
is done with the intention of 
causing death, or 

'Indly. —If it is done with 
the intention of causing such 
bodily injury as the offender 
knows to be likely to cause 
the deatli of the person to 
whom the harm is caused, or 
3r<i/y.—If it is done with 
the intention of causing 
bodily injury to any person, 
and the bodily injury in¬ 
tended to be inflicted is'sufh- 
cient.in the ordinary course of 
nature, to cause death, or 
Athly .—If the person com¬ 
mitting the act knows that it 
is so imminently dangerous 
that it must, in all proba¬ 
bility, cause death, or such 
bodily injury as is likely to 
cause death, and commits 
such act without any excuse 
for incurring the risk of 
causing death or such injury 
as aforesaid. 

These distinctions were very fully discussed by Sir Barnes 
leacock lu a Bengal case,* where he said: “Culuable 
^ murder, if the case falls within any of 

mentioned in s. 300. The causing of 
dpntb t tin act with the intention of causing 

thft oaJ .®, homicide. It is also murder, unle.ss 

tbe cxcei)tions in s. 300. 
anv ^ ^ iuteiitiou of causing bodily injury to 

suffipiAnT^’ ^ bodily iiijuiy intended to be inflicted is 
in mvr ’ ordinary course of nature, to cause death, 

the ^Pmion hills w’ithin tlie words of s. 299, ^with 
11 ention of causing such bodily injury as is likely to 

^^•0- . (rOi-a (.'hand Gnpc, Sup. Vol., 113; S.C. o Suth. C'r. -13. 
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Lse death,’ and is culpable homicide. It is also mun 
bless the case falls within one of the exceptions. See 
8. 300, cl. 3. 

“ Causing death by doing an act with the knowledge that 
such act is likely to cause deatli is culpable hornicide, but 
it is not murder, even if it does not fall within any of 
the exceptions mentioned in s. 300, unless it falls within 
els. 2, 3, or 4 of s. 300; that is to say, unless the- 
act by which the death is caused is done with the intention 
of causing such bodily injury as the offender knows to be- 
likely to cause the death of the person to whom the harm 
is caused, or with the intention of causing bodily injury to 
any person, and the bodily injury intended to be inflicted is 
sufficient, in .the ordinary course of nature, to cause death,, 
or unless the person committing the act knows that it is so 
imminently dangerous that it must, in all probability, cause 
death, or such bodily injury as is likely to cause death. 

“ In speaking of acts, I, of course, include illegal 
omissions. ... » 

“ Tliere are many cases falling within the words of 
s. 299, ‘or with the knowledge that he is likely by such 
act to cause death/ that do not fall within the 2nd, drd, or 
4th clauses of s. 300; such, for instance, as the offences 
described in ss. 279, 280, 281, 282, 284, 285, 286, 287,. 
288 and 289, if the offender knows that his act of illegal 
omission is likely to cause death, and if, in fact, it does cause 
death. But, although he may know that the act or illegal 
omission is so dangerous that it is likely tc cause death, it 
is not murder, even if death is caused thereby, unless the 
offender knows tliat it must, in all probability, cause death, 
or such bodily injury as is likely to cause death, or unless 
he intends thereby to cause death, or such bodily injury as 
is described in els. 2 or 3 of s. 300. 

“ As an illustration : suppose a gentleman should drive 
a buggy in a rash and negligent manner, or furiously, along 
a narrow, crowded street. He might know that he was likely 
to kill some person, but he might not intend to kill any one, 
or to cause bodily injury to any one. In such a case,'if he 
should cause death, J apprehend he would be guilty of 
^ culpable homicide not amounting to murder, unless it should 
bo found, as a fact, that he knew that his act was so 
imminently dangerous that it must, in all probability, cause 
death, or such bodily injury, etc., as to bring the case within 
he 4th clause of s. 309. In an ordinary cause of. 



DIFFERENCE OF INTENTION. 


driving, tlie% facts would scarcely warrant such a 
:fiading. If found guilty of culpable homicide not amounting 
to murder, the offender might be punished to the extent of 
transportation for ten years, or imprisonment for ten years 
with iine (see ss. 301 & 59); or, if a European or 
American, he would be subject to penal servitude instead of 
triinsportation. It would not be right in such a case that 
the offender should be liable to capital punishment for 
murder.^ The first part of s. 304 would not apply to the 
case, ihat applies only to cases which would be murder, 
if not falling within one of the exceptions in s. 300. If a 


man should drive a bujrgy furiously, not merely along 


•a crowded street, but intentionally into the midst of a crowd 
•of persons, it would probably be found, as a fact, that he 
know that his act was so imminently dangerous that it must, 
an all probability, cause deatli or such bodily iniury, etc as 
in cl. 4, s. 300.1 j j 

1 r man’s doing an act with the know¬ 

ledge that he is likely to cause death, it may be presumed 
that he did it with the intention of causing death, if all the 
circumstances of the case justify such presumption; but I 
should never presume an inteution to cause death merely 
irom the fact of furious driving in a crowded street, in which 
the driver might know that his act would be likely to cause 
death, irresumption of intention must depend upon the facts 
ot ea-ch particular case. 

- . ‘^dppose a gentleman should cause death by furiously 
< IJP lo a railway station. Suppose that it should be 

proved that he had business in a distant part of the country, 
aa} at the opposite terminus, that he was intending to go by 
a paiticular train, and that he could not arrive at his destina- 
^011 in time for his business by any other train ; that at the 
ime ot the furious driving it wanted only two minutes to 
train’s starting; that the road was so 
must have known that he was likely to rim 
^ cause death, would any one under the 
WonM intention was lo cau.se death ? 

woQ reasonable to presume that his iutention 

thnf or jury should find 

^^l-oution w^as to save the train, but that he must 
_that he was likely to cause death, he would be 

.X A r A. ^ - 1 


iruilt r 1 »«» iiiveiy lo cause uoaiu, ne wou 

culpable homicide not amounting to murder, unless 
y should also find that the risk of causing death was such 


‘ See, as to ca.ses of this sort, 1 Ea.st, P.C. 2:-U. 
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at he must have knowu, aud did know, that his act must, 
in all probability, cause death, etc., within tho meaning of 
cl. 4,8. 300. 

“If they should go further, and infer from the knowledge 
that he was likely to cause death, that he intended to cause 
death, he would be guilty of murder and liable to capital 
punishment.” ^ 


§ 410. From this review it appears, that, putting aside 
cases which come under the exceptions to s. 300, culpable 
homicide must always be murder unless the facts can be 
brought strictly within cl. 3 of s. 299. It must be found 
that the accused had actual knowledge that he was likely to 
cause death, or liis case will not come within s. 299. It 
must be clear that he had not a distinct intention to kill or 
to cause vital injury, or a distinct knowledge that his act 
would in all probability have such a result, or his case will 
come within s. 300.^ A common type of cases coming within 
cl. 3 of s. 299 is that of those brutal assaults, made without 
any deadly weapon, but with a violence likely to endanger 
life, which do in fact end fatally.® Another type is that of 
dangerous acts, done with the knowledge that they do 
endanger life, but wuth no hostile intention, and with the 
belief that the danger will be escaped or w'arded off. Such 
was the case of the snake-charmer, who, to show his own skill 
and dexterity, placed a poisonous snake on the head of one of 
his spectators. The boy, not displaying a proper degree of 
confidence, pushed the snake away, and w'as bitten and died. ‘ 
Where, however, from some unknown aud unforeseen cause 
death happens from an unlawtul act, which was likely to 
cause hurt, or grievous liurt, but which was not likely to 
cause death, the offence w'ill not be culpable homicide, but 
only the particular offence which was intended, and in the 
ordinary course of nature would have been committed.® 
Frequently such offences will be committed where there is 
gross negligence in the management of dangerous things, or 
gross neglect of duty where human safety is concerned. 
A person in charge of an engine who entrusts its management 
to a boy, incapable and known by him to bo incapable of 
managing it; ® a banksman at a mine, who omits the pre- 


' See, to the same effect, per Melvill, -F., AVy. v. Goviuduy 1 Bom. 312. 
- lieu. V. Oirdharvey G N. VV.P. 20. 

•' Jliy. V. Govinduy 1 Bom. 342. 

' Jieg. V. Guuah DouleVy G Cal. 351. 

* Reg. y. Pmichanun, 5 Sutli. O. 97; anicy § 398. 

'* Reg, V. Lun-t'y 3 C. & K. 123. 
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necessary to prevent the trucks running down thk^ 
the owner of a field through which there is a public 
j who allows a savage bull to be at large in the field, ^ 
would severally be guilty of culpable homicide if death 
occurred. Many of the cases where railway accidents, 
resulting in loss of life, occur from neglect of duty or care¬ 
lessness in drivers, pointsinen.or signalmen, which in England 
are punishable as manslaughter, would in India be punish¬ 
able under s. 304A. A driver who deliberately past a danger 
signal would in general have committed culpable homicide 
if a fatal accident followed. So would a signalman or a 
pointsman who left his post when a train was likely to pass. 
But if the driver through carelessness did not see the signal; 
or if the pointsman or signalman left his post in violation 
of express general orders, at a time when no train ought to 
have been on its way, and during his absence a train which 
no one could have anticipated arrived, it would probably be 
impossible to establish the knowledge that death was likely to 
occur, without which there could not be a conviction under 
cl. 3 of s. 290. As to cases in which deaths have arisen from 
slight injuries caused to persons with enlarged spleeu,see ante. 

§ 398, and § 434. 


§ 411. The instructions of a superior officer cannot justify 
an inferior in doing an act, which is so plainly and necessarily 
dangerous to life as to be upon its face illegal {antey § 95). 
But in matters such as the management of trains, where the 
danger or safety of an act depends on a number of circum¬ 
stances, many of which must be unknown to the person 
acting, the fact that he is obeying superior orders is very 
material as showing that he had no reason to believe that 
his conduct was daugerous. Tlie engine-driver and fireman 
of a train were indicted for manslaughter arising out of a 
collision. According to the general rules a red flag showed 
that the train must stop instantly. On Ascot race day, Nvhen 
an unusual number of trains were running, spec.al instnic- 
tiuns were issued that the red signal should not mean Stop,'’ 
but only “ Danger,” and that the engine should proceed with 
caution. On approaching Egharn the red signal was exhibited; 
the defendants whose train did not stop there, went at 
slackened speed through the station. Almost immediately 
after they came into collision with a train whi<di had 
preceded them by five minutes, and hud stopped at Egharn, 


‘ V. Ilwjhr^y D. & B. m ; S.c. 2G L..T. M.t’. 202. 
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The defendants did not know that it would do so, and if it 
had not stopped there would have been no collision. Willes, 
J., directed the jury that their duty was to obey the special 
instructions issued to them as well as they could, presuming 
there was no apparent illegality in them; and in that case, 
provided they put the best construction they could upon 
them, and acted honestly in the belief that they were carrying 
them out, they were not criminally responsible for the result. 
As for the fireman, there was no case at all against him. 
He was bound by general rules to obey the engine-driver, and 
had nothing to with the management of the train. ^ 

§ 412. Where an action is brought for damages arising 
from a negligent or wrongful act, it is a sufficient answer 
that the complainant contributed to the harm by his own 
negligence, without which he would not have suffered from 
the wronglul act of the defendant.^ But contributory negli¬ 
gence is no answer to a criminal charge.^ The reason for 
the difference is, that in a civil action the claim is for 
damages arising from the wrongful act of the defendant, to 
which it is a sufficient answer, subject to certain limitations 
which need not be discussed here, that the plaintiff had no 
one to blame but himself. A criminal proceeding is founded 
on the injury to the public from the culpable negligence of 
the accused, and this is not lessened, though the punishment 
may be affected, by the fact that the injured person was 
also in fault. 

§ 413. Burthen of Proof. —In England, as soon as the fact 
of killing was proved against the prisoner, the law assumed 
such malice as made tlie killing murder, and it lay upon 
the defence to prove facts which would extenuate the charge, 
unless such facts were apparent on the case for the prosecu¬ 
tion.^ In India, however, killing is often not enough to 
constitute culpable homicide. The prosecution, must make 
out, eitlier by direct evidence, or by inference from the facts 
of the case, that the accused had direct knowledge or 
intention as is required by ss. 299 or 300. These are questions 
of fact. If such knowledge or intention as makes out an 

^ Iirrj, V. Traimr, 4 F. Sc F. 105, p. 11*2. 

7 Radl(}f V. London and Nurih-^Western Ihj, 1 App. Ca. 754, 
p. 759. 

•' IW Pollock, (IB., itVY/. V. Swind(d\ 2 C. (Sr K. 280; Rolfe, B., 
lR (j. V. LomjboUotu, 3 (Jox, 439 ; pn' Lush, J., Iteg, v. Jonti>, 11 Cox, 544,. 
where he refused to follow a contrary opinion attributed to Willes, J., 
in Iteg. v. BircMfJ, 4 F. F. 1087; G Mad. II.C. Itiilings, p. 33. 

1 Hawk. P.C. 98; Foster, Crim. L. 253, 290. 
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offence within the terms of ss. 299 or 300 is found by the 
■court, or appears upon the face of the evidence, and is not 
disputed, the inference that the crime so defined has been 
committed is a matter of law. If the court upon these 
facts finds the prisoner guilty of a lesser offence, his sentence 
may be set aside on revision. But the sentence cannot be 
«o set aside if the necessary ingredients to the offence have 
been expressly negatived, or if the court, by finding the 
.prisoner guilty of culpable homicide only, has impliedly 
negatived the special knowledge or intention which would 
raise the offence to murder, there being no other finding 
which contradicts this implied negative.^ The mere finding 
that there was no intention to cause death is not suflficient 
to reduce a charge below murder, if the facts found bring 
the case within els. 2, 3 or 4 of s. 300.*^ 

§ 414.—In Bombay this curious case occurred.^ The 
prisoner struck his father-in-1 aw' three blows with a stick on 
the head, intending to kill him and believing he had killed 
him. He then set fire to the hut in which the man lay 
senseless, intending apparently to get rid of the evidence 
of his guilt, or to make the death appear to be accidental. 
It was^ proved that the man died not of the blows but of the 
fire. I he result was that the prisoner intended to kill him, 
out did not kill him, and then did kill him without intend¬ 
ing to kill him, because he supposed he had killed him 
already. Upon these facts tlie High Court set aside the 
conviction for murder, but found the prisoner guilty of 
attempting to murder under s. 307. If he bad cut the man’s 
head on, and thrown it away to prevent the corpse being 
identified, apparently the same^ decision would have been 
prisoner w’ould have had a very clear defence 
it the intended murder had been committed by some one 
o se, and if he had burnt the supposed corpse to screen the 
supposed murderer. But if, a man iutending to kill another 
®^^c^^sivo acts, the latter of which must necessarily 
vi him, can he be held free from the guilt of murder 
eeause it was effected by the second act instead of the first, 
the second act was intended for a purpose 
u sidiary to the first? He intended to murder the man. 


amda, 4 8uth. Cr. 32; v. ShMh ChooUyc, 4 
/'nr./* r ci V? * ISheifch^ 5 Suth. Cr. 2; A'evy. v. Gora Chmid 

foo Cr. 45; lieg. v. Sheikh Baza, 8 Sutii. Cr! 47. 

^ V. Bonshoo, 4 Suth. Cr. 33. 

Btfg. V. Khambo Vahvl. 15 Bom, 194. 
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and lie did murder liira, and by an act which must neces¬ 
sarily have murdered him, if he liad not been murdered 
already. 


§415. Exceptions. — A person who causes death with a 
knowledge that can only be brought within the last clause- 
of s. 299, or in a manner which falls within any of the 
four clauses of s. 300, but which also comes within any of the 
exceptions to tliat section, is said to commit culpable homicide 
not amounting to murder. In the latter case, the prosecution 
must prove 1‘acts which bring the accused within the clauses 
of tlie section. The accused must prove all facts necessary 
to bring him within the exceptions. This was always the 
law in England,^ and is expressly laid down by the Indian 
Evidence Act, 1. of 1872. s. 105, and by the Grim. P.C., 
1882, s. 221, illus. (a) (b)r 

Provocation.—The most important of these exceptions is 
the first, which relates to provocation. “ Culpable homicide 
is not murder if the offender, whilst deprived of the power 
ot self-control by grave and sudden provocation, causes the 
death of the person wlio gave the provocation, or causes the 
death of any other person by mistake or accident.” These 
terms are apparently intended to embody the general 
principles laid down by the English judges, that the 
provocation must be adequate, that the violence used must 
be in proportion to the provocation, and that the act causing 
death must be done while the want of self-control caused by 
the provocation continues. 

According to the law of England, provocation bywords or 
gestures alone cannot be sufficient to reduce the crime of 
killing intentionally, or with a deadly weapon, below that 
of murder,'^ Upon this point, however, the framers of the 
Code say, ‘‘ We greatly doubt whether any good reason can 
be assigned for this distinction. It is an indisputable fact 
that gross insults by word or gesture have as great a 
tendency to move many persons to violent passion as 
dangerous or painful bodily injuries. Nor does it appear to 
us that passion excited by insult is entitled to less indulgence 
than passion excited by pain. On the contrary, the cir¬ 
cumstance that a man resents an insult more than a wound 
is anything but a proof that he is a man of a peculiarly bud 
heart.” 

^ Foster, Cj-im. L. 255, 290. - Jte SJUho Prasad, 4 Cal 121. 

^ Foster, Crim. L. 290. 
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Accordingly, they draw special attention to the fact, that 
under these sections words and gestures are put upon the 
same footing as any other provocation.^ 

Ihe later Commissioners assent totliis reasoning, remark¬ 
ing, that, “A discreet judge would properly reject the plea 
of provocation by insulting words in one case, while he 
would as properly admit it in another, according as the 
party might be shown to belong to a class sensitive to 
insults ot this sort or otherwise.” ^ 

§ 416. What the Code requires is that the provocation 
should be grave and sudden, and such as may be considered 
ic^sonably capable ot depriving of his self-control the niau 
who receives it. “ To give an accused person tlie benefit of 
^xception 1, it ouglit to be shown distinctly, not only that 
the act was done under the influence of some feeling which 
took away from the person doing it all control over his 
actions, but that that feeling had an adequate cause. It is 
deal tl)at the prisoner was not taken unawares, but had 
some expectation of what was likely to happen, and had 
placed his sword in readiness for the emergency.’**'^ In a 
iladras case, the deceased came up in the middle of an 
altercation ^^^lch had already been goin- on between the 
prisoners and the son of the deceased. ^The High Court, 
n. conviction for murder, said of the 
which, as far as it originated from the 
merely abuse: “What is required is 
111 * ‘ be of a character to deprive the offender of 

.,, 1 ^ whether it was so, it is 

^ account the condition of mind in 

Cl he offender was at the time of the provocation, lu 
fnnl abusive language used was of the 

1 addressed to a man already justly 

Ronro ^ ^ conduct of the deceased’s son.” ^ A common 

in this country is jealousy. It has 
o-ivpr^^fl that no higher provocation can be 

with o finding a man’s wife in actual intercourse 

had wp?f suspicion is not sufficient. A mail 

formp.l “ ^^pded reason for supposing that his wife had 
mVhf q 1 intimacy with one Fakruddin, One 

followprl^n ^ ^ stealthily. He took up an axe, 

her, and found her in a public place, talking to 

1^- - 1st Eei'ort, l.'UO, s. 271, p. 254. 

* V 1 C'-- 11; - 10 ««th. Or. 20. 

'• 2 Mad. 122. 
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Fakraddin. He immediately killed her with the axe. The 
act was held to be murder. The Court ruled that so far 
as the facts raised a suspicion of infidelity, such a suspicion 
was not a sufiicient provocation in law; followino- the 
language of Kolfe, B., where he said: “I state it to you 
without the least fear or doubt, that to take away tlie life 
of a woinau, even your own wife, because you suspect that 
she has been engaged in some illicit intrigue, would be 
murder; however strongly you may suspect it, it would 
most unquestionably be murder.” » As regards the im¬ 
propriety of the woman’s conduct in meeting tlie man— 
that, no doubt, was very great; but the meeting took place 
111 a public place, and under circumstances which, while 
they might arouse the anger of the accused, could not be 
properly held to have deprived him of self-control to the 
extent and degree required by law.’-^ Where, however, a 
actually witnessed criminality between his wife 
and her paramour in the evening, and the next mornino" 
found his wife eating with him, and giving him food in her 
kouse, vyhereupon the husband seized a bill-hook and killed 
Jiim, tins was held to be sufiicient provocation within the 
Exception 1. Such conduct, coupled with 
what he had previously seen, implied that all concealment 
ot their criminal relations, and all regard to his feelings 
weie abandoned, and that they purposed continuing their 
course of misconduct in his house.® All this agrees exactly 
with the language of the English law. “It must not, 
however, be understood that any trivial provocation, which 
in point of law amounts to an assault, or even a blou, 
will of course reduce the crime of the party killing to. 
manslaughter, lor, where the punishment for a slio’ht 
transgression ot any sort is outrageous in its nature, either 
in the manner or the continuance of it, and beyond all 
proportion to the offence, it is rnther to be considered as 
the effect of a brutal and ciiabolical malignity than of 
human Irailty; it is one of the true symptoms of what 
the law denominates malice; and therefore the crime 
\\ill amount to murder, notwithstandiug such provocation. 
^Barbarity,’ says Lord Holt, ‘ will often make malice.’ 

§ 417. It is not enough to show that there was a sufficient 
provocation, and that the act which caused death was 
eommitted in consequence of the provocation. It must be 


^ Meff, V. a (\ vV K. 811. 

^ Boya Moitiyinhi v. 3 Mad. o3. 


- Bey, V. Mohun, 8 All, 622. 
’ 1 East, P.C. 2U. 
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shown tliat the provocation destroyed self-control, and that 
the killinf^ took place while that absence of self-control 
lasted, and may be fairly attributed to it. Killing a man 
who is found in the act of adultery by the husband is 
culpable homicide not amounting to murder; “but had he 
killed the paramour deliberately and upon revenge after the 
tact, and sufiScient cooling time, it had been undoubtedly 
murder.”^ In the case of lieg. v. Mahun^ already stated 
{ante, 410), the plea of provocation would have failed 
on this ground, even if the provocation had been adecpate. 
^Following the woman in cold blood with an axe showed 
a deliberate determination to kill her by way of revenge for 
any infidelity which she might be about to commit. Even, 
it she had been found in the act, and then killed, it would 
have been impossible to ascribe the act to any thing but. 
a settled plan of vengeance, carried out as soon as the 
expected provocation furnished an occasion for it. So it 
will be where sufiicient time has elapsed to allow the blood! 
to cool, and where the killing arises from the hostile spirit 
aroused by the provocation, and not from any want of self- 
control to restrain it. Two gentleman had a quarrel at a 
tavern, and threw .bottles at each other s heads. They drew 
their swords, and it one had then killed the other it would 
have been only manslaughter. The company interposed. 
Ihey sat quietly together for about an hour, and when they 
were about to separate, the deceased ofiered his hand to the 
prisoimr, who relused it with an oath, and said he would 
have his blood. hen the deceased was going out witli the 
others, the prisoner called him back. They fought in the 
^me room, without witnesses, and the deceased was killed. 
Ihis was held to be murder." 


S 41b. Exception 1 is further subject to three provisoes. . 

I'ist lhat the provocation is not sought, or voluntarily 
piovo "ed, by the offender, as an excuse for killing or doing 
laini to any person.” This seems necessarily involved in 
e anguage ot the exception itself. If a person by word 
Provokes another to strike him in order that he may 
vnf ^ ^^l^'^trable pretext for killing him, the subsequent 
'll ng must be ascribed to the state of mind existing 
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case from Allahabad, the deceased, who was a widow of 
a cousin, living in the prisoner’s house, went out at night to 
meet her paramour. The prisoner, evidently suspecting her 
purpose, armed himself with a chopper, and followed her. 
He found her in the act of connection with her paramour, 
and killed her with the chopper. He was convicted of 
culpable homicide not amounting to murder, and this sentence 
was changed by the High Court on revision to one of murder. 
Straight, Officiating C. J., considered that, as the prisoner was 
not the woman’s husband, the fact itself constituted no 
sufficient provocation. But further, ‘^He neither called to 
her to come back, nor remonstrated with her, nor sought to 
induce her to return, but silently pursued her, and marked 
her down at the spot where he killed her. in other words, 
went deliberately m search of the provocation, which is now 
sought to be made the mitigation of his offence.”^ 

§ 419. Secondly, That the provocation is not given by 
anything done in obedience to the law, or by a public servant 
in the lawful exercise of the powers of such public servant.” 
It will be observed how different this proviso is from s. 99. 
In the latter the right of private defence is excluded as 
against the acts of a public servant, though not strictly 
justifiable by law. Under the proviso, his acts may furnish 
provocation unless they are strictly lawful. Accordingly, 
where a soldier was convicted of murder, for killing a 
sergeant who had arrested him for some misdemeanour, and 
no evidence was offered to show that the sergeant had 
any authority to arrest him, it was held by all tiie judges 
that the provocation reduced the offence to manslaughter.^ 
And so the Commis-sioners say “ We apprehend that grave 
provocation given by anything done under cover of obedience 
to law, or under cover of its authority, or by a public servant, 
or in defence, in excess of what is strictly warranted by the 
Jaw, in point of vhdence, or as regards the means used, or 
Xhe manner of using them and the like, would be admissible 
,in extenuation ot homicide under this clause. For exam[)le, 
take the case of Wat Tyler referred to in the note to this 
chapter.^ Here was a public officer, a tax-gatherer, who 
came ^to exercise his lawful powers’ in that capacity, but 
doing .so in a manner unwarranted and highly offensive. 

^ Jtifj. V. Lochah, 8 All. G85. 

- h'uhe/s case, 1 East, P.C. 295. See this subject discusseel, autt, 
§§207-214. 

^ Ist HeiX)rt, 1840, s. 277, p. 25C. ' Appendix M., p. 114. 
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lyler was excited to^ violent passion,’ and in his rage killed 
him on the spot The Commissioners upon this say, ‘ so far, 
indeed, should we be from ranking a man who acted like 
xyier with murderers, that we conceive that a judge would 
exercise a sound discretion in sentencing such a man to the 
fixed by the law for manslaughter/ ” 
Ihirdhj 1 hat the jirovocation is not given bv anythinr^- 

tae ,,, the I.„f„ exeroUe of the tight of private <leLce.= 

of this proviso seem to have overlooked the 

itiv’nfo 1 may each be exercising the right of 

puvate defence apuust the other. In the illustration (t) to 

"“lit of private defence 
against A,because he takes him for a housebreaker; ^md A 

• s iuacked "gl’f ‘iSainsr. L, because ht 

ovei Sirt f“i -I ® i»o"sebreaker. Practically the 

oveisight IS not likely to lead to any confusion. ^ 

atuiSnd of pi Explanation 

///,*• ^ Exception 1 , which states that wheWr the 

sudden enough to prevent the 
law nn . 7 “g to murder is a quesliion ofK The 

the homicidfi P^mt turnetii upon the question,whether 

^ludSSdScumstSiLs -“rl- '7 maliciously, or 

matter of I'^nt' • ®®-P*‘"ti{ying, excusing, or alleviating; the 

fication, excuse h ‘^oay of justi- 

nrovine’e of tl.o ■ is the proper and only 

thetruth of "hether, upon a supposition of 

alleviated mii«SS’ ®^lf’‘.*^®“‘cide be justified, excused, or 
for theSonSrn Submitted to the judgment of the Court; 
agreed oi foi^^T "po^ facts stated and 

dSt and IS i7P? of the Court. In cases of 

the jury to state S’ commonly recommended to 
But where 4 / 1 ® S-^® and circumstances in a special verdict, 
the Court jjotZ j^'T* '>a^er the direction of 

their deform'^ ^ "tatters of fact being still left to 
«Sy. wlrST “■‘y.ri"''!, if lltey ate welladvited, 
direction ^ 4 ^ vordict, conformably to such 

It is probable respondeant juratores:^ 

irom this T’h ^ the 'Explanation means nothing different 
of lavv no doubt that it is a pure question 

1 , the facts being foimd, a prisoner is justified 

' Crown Law. ‘Jdo. 



or excused under the chapter of General Exceptions, and 
there seems no reason w hy the question whether liis guilt 
is alleviated under Exception 1 should follow a different 
rule. Possibly it may mean that the question, wliether the 
provocation had deprived him of self-control, was a pure 
question of fact, which no doubt it is. The importance of a 
right understanding upon this point will be generally felt 
where the case comes before the High Court by way of. 
revision. In a Bengal case,^ Glover, J., while clearly of 
opinion that no provocation had been made out upon the 
facts of the case, considered that provocation was a (piestion 
of fact, and that as the judge and assessors had found on the 
evidence that the prisoner was not guiltv of murder, the 
High Court could not interfere, no question of law being 
involved. In an exactly similar case, ^ the High Court o^f 
AHahabad treated the suf5ciency of the facts found to con¬ 
stitute grave and sudden provocation as a mere question of 
law, and altered the conviction to one of murder. 

§ 421. Self-defence.— Exception 2 reduces below murder 
all cases in which death has been caused by an excessive use 
of the right of self-defence, provided the act has been done 
in good tiiith, without premeditation, and without any inten¬ 
tion of doing more harm than is necessary for the purpose 
of such defence. Considering the number and difficulty of 
the questions which arise in regard to the right and the limits 
of self-defence, this Exception is most important. 

Act of Public Servant. — Exception 3 contains a similar 
piovision for the protection of public servants and those who 
aid them, when acting for the advancement of public justice, 
when tliey exceed the power given them by law, and cause 
death by doing an act, believed in good faith to be lawful 
and necessary lor the due discharge of their duty as such 
public servant, and without ill-will towards the person 
whose death is caused. For instance, a reward had been 
ofiered for the capture of an outlawed murderer. Some 
village servants, who believed that they w'ould be punished 
if they did not effect his capture, tracked him down, and at 
once killed him. Ihoy made no effort to take hiiu alive, as 
they apparently could have done. This act was held to 
come within the Exception, and so to be onlv culpaide 
homicide not amounting to murder.^ On the other hand, the 

; /A;/. V. Havi (Hri, 1 Ji.T.K. A. Cr. 1] ; .S.C. 10 Sutli. ('r. ‘2G. 

- /*^■/. V. Lvchait, 8 All. y.Vy. y. A,mm, 5 N.W.l\ 130. 
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Exception does not apply where a public servant, employed 
in a public duty, does an act wholly outside such duty, in 
order to carry out some private purpose of his own. A head- 
constable engaged in investigating a case of theft proceeded 
to search the tents of some gipsies. Finding iiothing he 
l>roceeded to extort money from them, and to effect his 
object unlawfully ordered some of the gipsies to be bound 
and carried away. This led to a disturbance and threats of 
violence by the gipsies, upon which the head-constable fired 
a gun into the crowd, and killed one of them. It was held 
that he was guilty of murder. The Court said : Himself 
having provoked the action of the gipsies by his illegal and 
improper procedure, the respondent stands in no better and 
no worse position than any private person, and is not 
entitled to the superior protection which is thrown around 
a public servant lawfully acting in the discharge of his duty. 
It does not appear to us that any question of self-defence 
arises, for upon the facts it is clear that any apprehension of 
Ueath or grievous hurt which the respondent might have 
^ once been determined by the release of 

Fiardeva, the abiindonment of his demand for Es. 5, and the 
witliclrawal of himself and his companions from the spot.’'^ 

§ 422. Sudden Fight.— 1. “Culiuible homicide 
not ijinrder if it is committed without premeditation 
in a sudden fight in the heat of passion upon a sudden 
quaiiel, and without the offender having taken undue 
auTOntage, or acted in a cruid or unusual manner. 

Jbjxplanation , — It is immaterial in such eases which party 
^ commits the first assault.*' 

1 his Exception seems exactly to reproduce the English 
Jaw m respect ot death arising upon sudden quarrels. The 
quarrel and the fight must be so far continuous, that the 
dtter takes place while the heat of passion engendered by 
the former still continues, and this may lie even although 
fcjucli an interval elapses as is required for obtaining 
%\eapons.^ Such a (‘ase, however, could hardly happen 
except where the persons coneerned had weapons at hand, 
as every cne had until comparatively recent times. JSAr is a 
quail el sufficient, where it appears from the whole eirciuu- 
t-tances ot the case, that he who kills tlio other was master 
ot Jus temper at the time, and still less where the quarrel 
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was voluntarily brought about by the one who takes advan¬ 
tage of it to kill his opponent.^ The last clause of the 
Exception, as to taking undue advantage, and acting in a 
cruel and unusual manner, seems, according to the English 
decisions, rather to apply to the beginning than to the end 
of the proceeding, and to be taken as furnishing evidence 
that the injury was inflicted deliberately, and not under 
the influence of passion. Maivgridr/e^s case^ is stated as 
follows, in Foster’s Crown Law, 295, in reference to this- 
question. “ Mawgridge, upon words of anger, threw a bottle 
with great force at Mr. Cope, and immediately drew his sword. 
Mr. Cope returned a bottle at the head of Mawgridge and 
wounded him, whereupon Ma\vgridge stabbed Cope. This 
was ruled to be murder; for Mawgridge in throwing the 
bottle showed an intent to do some great mischief; and his 
drawing immediately showed that he intended to follow the 
blow ; and it was lawful for Mr. Cope, being so assaulted, to 
return the bottle.” On the other hand, where the quarrel 
lias reached the extent of a ha?id-to-hand contest, the use of 
a deadly weapon, though wholly inexcusable as a matter of 
self-defence, has been held to be reduced below murder in 
consideration of the heat of passion.'^ A fortiori would this 
be the case w here the Aveapons used, such as lathis, are not 
necessarily deadly, though capable of being used with fatal 
effect.*^ Mere passion, not excited by a quarrel ending in a 
fight, is not suflicient. A man killed his wdfe, and the^ 
sessions judge held, under Exception 4, that the offence 
was not murder, saying that the blow was ‘‘probably given 
in the sudden heat of passion, and without any intention of 
causing death.” Jackson, J., said: “ To bring the case within 
the Exception he alludes to, ho must find all the facts 
mentioned in that Exception, In this case there does not 
seem to have been any fight at all, and certainly the 
oflender took most undue advantage of his unfortunate 
wife, who was cooking his dinner, in assaulting her with 
the heavy stool, and acted in a most cruel and unusual 
manner.” 

Even in days when duelling was a matter of daily 
occurrence, and when deaths resulting from it passed without 
notice, the English law was inflexible in holding that killing 

J 1 Hawk. P.C. OG, 97. - Kclyiig. 119. 
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in a duel was murder, both in the principal and his second.^ 
Duelling, of course, does not come witliin Exception 4, and 
is not protected at all, unless it comes within the next 
Exception. 

§ 423. Consent .—Exception 5.—Culpable homicide is not 
murder, when the person whoso death is caused, being above 
the age of eigliteen years, suffers death, or takes the risk of 
death, with his own consent. 

The original Commissioners, writing in 1837 of a similar 
provision, s. 298, in their Code, say : - “ Our reasons for not 
punishing it so severely as murder are these : in the first 
place the motives which prompt men to the commission of 
this oftence are generally far more respectable than those 
which prompt men to the commission of murder. Sometimes 
it is the effect of a strong sense of religious duty, sometimes 
of a strong sense of honour, not unfrequently of humanity. 
The soldier wlio at the entreaty of a wounded comrade puts 
that comrade out of pain ; the friend who supplies laudanum 
to a person suffering the torment of a lingering disease; the 
freedman who in ancient times held out the sword that his 
master might fall on it ; tlie high-born native of India who 
stabs the females of his family at their own entreaty, in 
order to save them from the licentiousness of a band of 
maraudei-s, would, excc,)t in Christian societies, scarcely be 
thought culpable, and even in Christian societies would not 
be regarded by the public, and ought not to be treated by 
the law, as assassins. Again, this crime is by no means 
productive of so much evil to the community, as one evil 
ingredient ot the utmost importance is altogether wanting 
to the offence of voluntary culpable homicide by consent. 
It does not produce general insecurity. It does not spread 
terror throuirh society, etc.”^ It is singular that Mr. 
Macaulav, who wrote this passage, legislating for a country 
where Warren Hastings had shot a member of his own 
council in a duel, living in an age when men like Canning, 
Castlereagh, and Wellington fought duels, and being 
perfectly familiar with the English law, should not h}»ve 
thought of noticing the effect ot this clause on the penalties 
of duelling, either by admitting that it did, or by explain¬ 
ing why it did not, reduce the killing of a man in a duel 

\ 1 Hale, P.C. 443; 1 Hawk. P.O. 97. 
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from murder to something less. The words of the clause 
undoubtedly include tlie case. A man who voluntarily 
stands up to be shot at twelve paces, consents to take the 
risk of death, a risk which no act of his can lessen or avert. 
The restrictions appended to the clause in the draft of 1837, 
and the reasons above cited, are just as applicable to duelling 
as to any of the other cases suggested. When, however, 
the Code was about to assume its present form, several of 
the officials to whom it was submitted referred to cl. 298 
as applying to a fatal duel, and the Commissioners of 1846 
ill their first Report (ss. 287—290) accept and approve of this 
view, and of the policy of so changing the law. They also 
point out ‘Hliat in the dr.ift of the Code first printed, a 
duel was given as an illustration of “ voluntary culpable 
homicide by consent.” I think, therefore, there (mn be no 
doubt that Exception 5, wdiich is merely the original s. 298 
without its limitations, does reduce the offence of killing an 
antagonist in a fair and open duel from murder to culpable 
homicide, 

§ 424. An analogous, but by no means identical, question 
has arisen several times in Bengal, and has given rise to 
conflicting^ decisions, viz. whether Exception 5 applies to 
the case of bands of men, who go out with a premeditated 
determination to meet and fight each other, and armed with 
more or less deadly weapons. In the first of these cases ^ 
a dispute as to a piece ot land had arisen between Abdool 
Lashkar and Abdool Khoondkar. Lashkar came with a 
party ot fifty or sixty men armed with spears and latties to 
plough the land. They were met by a similar party of 
Jihoondkar s men. A fight took place, in the course of 
which Assuruddin, one of the Khuondkar party, met his death. 
Inc sessions judge found that the evidence clearly estab¬ 
lished that Assnriiddin was present at the riot as a professional 
lattial under the leadership of one Nasiruddin; and that 
the deceased and the men with whom he was siding, bein^>’ 
also professional spearmen, hnaighton the fight intentionally, 
and that they entered into it willingly and with pre-consent, 
being well aware of the rhk they ran bv so doing He 
therefore foiuul that tiie ease eame within Exception 5. On 
appeal by the prisoners the iindin s of the sessions iudge 
were aecoptod. but the High Court considered that he had 
been mislaKon in his law, and that the case was really one 

^ A*'*/, V, 5 Cal. 31. 





of murder. Ainslie, J., said (p. 34): ‘‘I cannot concur in the 
"^iew taken by the judge, that when persons of full age 
voluntarily engage in a light with deadly weapons they take 
the risk of death with their own consent, and that as a 
consequence, culpable homicide occurring in such a fight is 
not murder. If this view be correct, the 4th Exception would 
be superfluous. If culpable homicide in a premeditated fight 
with deadly weapons is not murder, a unpremeditated 
culpable homicide in a sudden fight in the heat of passion 
upon a sudden (juarrel is not murder. It seems to me that 
the 4th Exception clearly indicates that culpable homicide 
in a light is murder unless the fight is unpremeditated, and is 
such as is therein described, sudden, in the heat of passion, 
and upon a sudden quarrel. A fight is not ixr se a palliating 
circumstance; only an unpremeditated fight can be such. 
Where persons engage in a fight under circumstances which 
warrant the inference that culpable homicide is premeditated, 
they are responsible for the consequences to their full extent. 
I do not think the 5th Exception has any application to such 
a case. I understand that Exception to apply to cases when 
a man consents to submit to the doing of soine particular 
act, either knowing that it will certainly cause death, or 
that death will be likely to be the result; but it does not 
reler to the running of a risk of death from something which 
a man intends to avert if he possibly can do so, even by 
causing the death of the person from whom the danger is 
to be anticipated.’* Broughton, J., was of the same opinion, 
and instanced a suttee as a case coming within the 5th 
Exception. 

As regards the difficulty fouuded on the 4th Exception, it 
will be observed that it aiid the 5th relate to completely 
distinct matters. The 4th Exception affirms the law of 
England as to sudden fights. Exception 5 alters the law’ of 
England as to deliberate and premeditated acts causing 
death. It may be a question what the draftsman meant; 
but it he did mean what tlie sessions judge thought ho 
meant, he certainly would have framed distinct clauses to 
convey his intention. 

§ 4‘25. In the next year an exactly opposite decision was 
given upon tacts of a precisely similar characteiA In that 
case, White, E, referred to a former, unreported, decision of 
Ills ow n in 18/7, in which he said : ‘‘ A man who, by concert 
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^vith his adversary, goes out armed with a deadly weapon 
to fight that adversary, who is also armed with a deadly 
weapon, must be aware that he runs the risk of losing his 
life; and as he voluntarily puts himself in that position, he 
must be taken to consent to incur that risk. If this reason 
is correct as regards a pair of combatants fighting by pre¬ 
meditation, it equally applies to the members of two riotous 
assemblies, who agree to fight together, and of whom some 
on each side are, to the knowledge of all the members, 
armed mth deadly weapons.” He therefore declined to 
agree with the previous case, and reversed the conviction for 
murder. These three decisions were again considered by a 
Full Bench of the same court, in a case which also seems to 
have been precisely similar in its facts to those in 5 & 6 
Cal.^ The judges agreed in thinking that duelling, or fights 
of a similar character, between two combatants meeting 
each other with deadly weapons, came within the Exception. 
They also agreed that the same rule would apply to larger 
numbers, if the facts made out ‘‘that the deceased did, 
within the meaning of the Exception, consent to suffer death, 
or to take the risk of it, at the hands of any person who 
might be a member of the hostile party.” They did not 
support the construction put upon the section in the case in 
5 Cal. Nor did they dispute that, upon the facts found by 
White, J., in the two cases in which he took pari, the 
decisions were correct. What they all laid down was, that 
the question, whether, in any particular case of conflict 
between two bodies of armed men, the deceased had consented 
to take the risk of death, was not a matter of law, to be 
necessarily inferred from the fact that he formed part of an 
armed body meeting a similar armed body, but was a 
question of fact, depending on the circumstances of his par¬ 
ticular case. Pigot, J., whose judgment was adopted by 
Petherain, C.J., and Macpherson, J., said (p. 489): “I think 
the Exception should be considered in applying it, first, with 
reference to the act consented to or authorized ; and next, 
with reference to the person or persons authorized. And I 
think that, as to each of these, some degree of particularity, 
at least, should appear upon the facts proved, before the 
Exception can be said to apply. I cannot read it as refer¬ 
ring to anything short of sufftiing the infliction of death, or 
running the risk of having death inflicted, under some 
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definite circumstances—not merely of time, but of the mode 
of inflicting it—specifically consented to, as, for instance, in 
the case of suttee^ or of duelling, which were, no doubt, 
chiefly in the minds of the iTamers of the Code. Nor can I 
understand that it contemplates a consent to the acts of 
persons not known or ascertained at the time of the consent 
being given. I do not doubt that the consent may be 
inferred from circumstances, and does not absolutely need 
to be established by actual proof of their consent.'’ 


§ 42C. It seems to me that there is a little confusion in 
this judgment, from not distinguishing sufficiently between 
consenting to death and taking the risk of death. A man 
consents to death when the infliction of it is a friendly pro¬ 
ceeding, which he authorizes. He takes the risk of death 
when it is a hostile proceeding, which lie neither consents to 
nor authorizes, but which he foresees as the possible termi¬ 
nation of a conflict on which he is determined to enter. A 
person who consents to death, as in the case of suttee^ or 
taking poison when attacked by hydrophobia, no doubt con¬ 
sents to it under distinct limitations of time, mode, and 
agent. The person who inflicts the death is restricted by 
the terms of the authority. In a formal duel each com¬ 
batant takes the risk of a contest, strictly limited by rules 
as to weapons, duration of the combat, etc. But in the case 
of two bodies of armed men there is no consent to death, and 
no authority to inflict it. Each takes the chance of what¬ 
ever may happen. The only question will be. What does 
he take the chance of? If a party go out with their fists, or 
with ordinary sticks, they do not expect to take the risk of 
being attacked with guns or spears. But if n party armed 
with guns, spears, and laities goes out to meet another party 
similarly armed, each member of the party takes the risk 
of the general result of the fight. It is impossible to dis¬ 
tinguish between one member and another, and to require 
proof that a man who was only armed with a latti took tlie 
risk of being speared or shot. It is necessary to show that 
the deceased was a member of a party which went out to 
seek a contest which migiit end fatally, and expecting to 
meet a party similarly prepared. It is also necessary 
to show tiiat he shared in the common purpose of his party. 
It is difficult to see what further evidence could bo given. 
It could hardly be alleged on behalf of such uii individual 
who met with his death, that he took the risk of killing, but 
-did not take the risk of being killed. 



§ 427. It has been held, that where death supervenes upon 
emasculation, voluntarily submitted to by an adult, the 
operator is not guilty of murder, but only of culpable 
homicide.^ 

, In one Yevy curious case, the accused, who professed to be 
snake-charmers, induced the deceased to suffer themselves 
to bo bitten by a poisonous snake, the fangs of which had 
been but imperfectly extracterl, under the belief that they 
would be protected from harm. The judges (Norman and 
Jackson) doubted whether the accused had not committed 
murder. But, on the supposition that the prisoners believed, 
though erroneously, that they had tlie power of restoring 
to health persons who might be bitten, they were held to 
have acted in the belief that the deceased gave their consent 
with a full knowledge of the fact, in the belief of the 
existence of power which the prisoners asserted and believed 
themselves to possess,” and that their offence fell, therefore, 
under this Exception/^ See a similar case, where there was 
no such express consent.^ 

The consent which is necessary to reduce the offence of 
culpable homicide under Exception 5 is such as has already 
been defined bv s. 90, as to wdiich see the remarks on that 
section, ante, §§ 101—196. 

§ 428. By s. 301, if a person, by doing any thing which 
he intends or knows to be likely to cause death, commits 
culpable homicide, by causing the deatli of any person 
\yhoso death he neither intends nor knows himself to bo 
likely to cause, the culpable homicide committed by the 
oftender is of the description of which it would have been, 
if he had caused the death of tbe person whoso death he 
intended or knew himself to be likely to cause. Exception 
' 1 to s. 300 contains a similar provision in regard to culpable 
homicido committed under provocation. If a person 
intending to murder another lays poison for him, or shoots 
at him, and the poison is taken by a persoin for whom it w’as 
not intended, or the shot strikes a ])ersori at whom it was not 
uifncd* thin is ifmvder,^ But if the blow was given under 
tin] inlliiunco of gr<uit piovocnrioij, it will UOt bO mUlllOi, 
even tljcjugh Jl; falls upon a person \vh<» had not given the 
« provocation. ’ And SO it would be. if in the coutvSe of a sudden 

V. Baboidun, 5 Sutli. (!r. 7 ; S.C. 1 Wym. 12. 

“ ./{o/. V. PiKiiuil Faiternnh, 8 IIL.K. A. Cr. 25 : 12 Sutla Cr. M 

V, B'tjitu.h 0 t'cil. n5i J 

; I'ostcr, Ciiru. L. 201; i.V//. v. Lo.H:wt, 17 Q.B.D. 359. 

■’ tlrmm’s criKc, 1 East, P.(’, 24.5. 
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fight, a blow which was aimed at oue of the combatants 
lell by mistake upon a third party, who liad come up ta 


separate them. 

§ 429. Evidence of Death.—As regards the evidence in 
cases of culpable homicide, the first thing, of course, is to 
piove the death. Tjord Hale says ; “'I would never convict 
any person of murder or manslaughter, unless the fact were 
proved to be done, or at least the body found dead.’’^ He 
inentions two cases; one within his own knowdedge, where 
A was missing, and B was supposed to have murdered him 
and consumed his body in an oven. B was convicted and 
executed, and a year after A returned, having been sent off 
o sea against his will by B. In another case, an uncle who- 
nad charge of his niece, to whom he was heir at law, was 
correcting her lor some offence, and she was heard to say, 
brood uncle, do not la’ll me.” Tlie child disappeared, and 
the uncle being charged with murdering her, produced 
another cluld, who was proved not to be his niece. The 
uncle was convicted of murder, and executed; the fact was 
tliat the real child, being beaten, liad run away, and when it 
came of age, returned and claimed its land, and was proved 
o )e the rightful claimant. And, accordingly, where a 
woman was indicted for tlie murder of her bastard child, 
and It appeared that she had been seen with the child at 
SIX p.iu., and arrived at another place without it about 
eight p.ni., and (he body of a child was found in the river, 
near whicli site must liavo ].assed, but it could not b(t 
Identified us her child, and the evidence was rather tlie other 
way, It was .eld that she was entitled to an acquittal; tlu' 
evidence rendered it probable that the ehikl found was not 
liers, and with respect to that whicli really was her child, the 
pusoner could not by law bo called upon, either to account 
tor u, or to say where it really was. unless there was evidenee 








On the other hand, convictions have been sustained, 
thoupjh the body was not found, where there was very strong 
direct evidence to the murder; or where the evidence, 
though it fell short of actual identification of the body, 
led almost conclusively to the belief that something found 
was the body. 

Thus, where the prisoner, a mariner, was indicted for the 
murder of his captain at sea, and a witness stated that the 
prisoner had proposed to kill the captain, and that the 
witness, being afterwards alarmed in the night by a violent 
noise, went upon deck, and there observed the prisoner take 
the captain up, and throw him overboard into the sea, 
and that he was not seen or heard of afterwards; and that 
near the place on the deck where the captain was seen, 
a billet of wood was found, and that the deck and part of 
the prisoner’s dress were stained with blood; the Court, 
though they admitted the general rule of law, left it to the 
jury to sav, upon the evidence, whether the deceased was 
not killed before the body was tlirown into the sea ; and the 
jury being of that opinion, the prisoner was convicted, and 
(the conviction being unanimously approved by the judges) 
was afterwards executed.^ And so a conviction for murder 
was directed by the High Court of Allahabad, in a case where 
the sessions judge had considered that he could not convict, 
because the body of the murdered woman was not found. 
There, it ^ia stated by the judgment, that ‘‘ apart from 
Bhagirath’s own confession of having killed the woman 
Baiji, there is cogent and convincing proof of his guilt, and 
of her death by violence at his hands.” ^ 

§ 430. ISot only must the death be proved, but it must 
be shown not to have arisen from natural or accidental 
causes, or from suicide. In India the necessary examination 
for this purpose can hardly be made at all unless it is made 
at once. The Crim. P.C., s. 45, requires village headmen 
and others to send immediate information to thc 3 nearest 
magistrate, or oflicer in charge of a police-station, of the 
occurrence of any Riidden or unnatural deatli, or of any 
death under suspicious circumstances. Section 174 directs 
the mode in which the police officer is to proceed on receiving 
such information. A collection of rules, issued by the various 
Crovernments of India, as to the mode of conducting such 

Luach, 509, follow 'd in a very similar case, 
hep. v. Ihcrnaoolahy 7 8iith. Or. 34 
- hcf/. V. Ihintjlrnih^ 3 All. 383. 





investigations will be founrl ia tlie valuable works on the 
Criminal Procedure Code, by 3Iessrs. Agnew & Heuderson, 
•and j\[r. Chintaman H. Solioni, under s. 174. It would of 
•course be impossible in this work even to hint at the number¬ 
less forms which such an inquiry may assume. In a remark¬ 
able case tried in Scotland in 1893, where the question was 
whether the deceased had died by tiie accidental discharge 
•of his own gun, or whether he had been killed by Mr. Monson, 
the case ultimately resolved itself into a contest between 
gunsmiths as to the mode in which shot would spread on 
leaving the gun. Generally the questions which arise are 
of a medical character. A mass of information upon medical 
and surgical matters bearing upon homicide will be found 
ill the works on Indian Medical Jurisprudence, by Mr. 
Gribble and Dr. Chevers, and in the larger work on the 
general subject by Dr. Taylor. Some observations on the 
evidence of experts will be found, post, § 766. The whole 
subject of what constitutes knowledge and intention, and 
the evidence by which it may be established, has also been 
discussed in chap, i., ss. 0, 10. 

§ 431. Rash and negligent Acts which endanger human 
life, or the personal safety of others, are punishable under 
s. 336, oven though no harm follows, and are additionally 
punishable under ss. 337 and 338 if they cause hurt or 
grievous hurt. Until 1870 such acts were not specially 
punishable if they caused death. The omission was the 
more important because, under the terms of the Penal Code, 
they did not constitute the offence of culpable homicide. 
In England they would be punishable as manslaughter. 
By Act XXVII. of 1870, s. 12, the present section, 304A, was 
-added to the Code, which creates a distinct offence where 
any one causes the death of any person, by doing any 
rash or negligent act, not amounting to culpable homicide. 
The llrst authoritative exposition of the law under this 
section, which will also govern the less important sections, 
-336, 337, and 338, was given by Holloway, J., in the case of 
JReff, V. Nidaiiiarti} 

” In this case the prisoner killed his own mother by 
beating and kicking her. I’he sessions judge finds that the 
death resulted from a brutal beating and kicking, but he 
acquits of culpable homicide, bec:iuso the violence was not 
such as the prisoner must have known to be likely to cause 


1 7 Mad. H.O. 119. 
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death. This is, it is manifest, no ground for acquitting of 
culpable homicide not amounting to murder; with such 
knowledge the act would be murder.^ The question for the 
judge was, \yhether the act was done with tlie knowledge of 
causing bodily injury which v/as likely to cause death. The 
judge finds the brutal beating and kicking and dragging bv" 
the hair of the head of an old woman of sixty by a powerful 
man, who so acted without the smallest provocation. The 
causal connection between the brutal assault and the death is 
lound to be undoubted, but the sessions judge has convicted 
the prisoner under the new section of causing death by a 
rash act. This section is, in our opinion, wholly inapplicable 
to the facts of this case. Culpable rashness is acting with the 
consciousness that the miscdiievous and illegal consequences 
may follow, but with the hope that they may not, and often 
witii the belief that the actor has taken sufficient precautions 
to prevent their happening. The imputability arises from 
acting despite the consciousness. Culpable negligence is 
acting without the consciousness that the illegal or mis¬ 
chievous effect will follow, but in circumstances which show 
that the actor has not exercised the caution incumbent upon 
him, aim that if he had he would have had the conscious¬ 
ness. The imputability arises from the neglect of the civil 
duty of circumspection. ^ It is manifest that personal injury, 
consciously and intentionally caused, cannot fall within 
either of these categories, which are wholly inapplicable to 
the ciise ol aa act, or series of acts, tliemselves intended, 
which are the direct producers of death. To say that 
. because, in the opinion of the operator, tlie sufferer could 
have borne a little more without death following, the act 
amounts merely to rashness because he has carried the 
experiment too far, results from an obvious and dangerous 
misconception. As this is neither a ease of rashness nor of 
negligence, it becomes unnecessary to consider whether iu 
any case a conviction under this section can properly follow, 
where the rashness, or negligence, amounts to culpable 
homicide. It is clear, however, tliat if the words "not 
amounting to culpable homicide’ are part of the definition, 
the offence defined by this section consists of the rasli or 
^^SDgent act not failing under that category, as much as 
P IjiDdling the positive requirement of being the cause 
of death. 


P.C., s. 300, cl. 2. 
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§ 432. Tiiis decision was cited and followed by the Calcutta 
High Court, in a case where a child-wife, about eight or nine 
years old, died instantly from a kick on the back with a 
bare foot, which ruptured the coat of the stomach. The 
court said that s. 304A. does not apply to any case in which 
there has been the voluntary commission of an oifence 
against the person. It was stated that Mr. Holloway's 
judgment had been recently approved by the Chief Court 
of the Punjab, and reproduced in a circular addressed by it 
to all courts.^ In Allahabad a man had struck his wife a 
heavy blow on her side with a stick, and she having a 
<liseased spleen, died instantly. The judge convicted the 
husband under s. 304A, but the High Court quashed the 
conviction, and substituted one for grievous hurt under 
s. 325. Straight, J., answered the doubt suggested by Mr. 
Justice Holloway, by saying, ‘'It is to be observed that 
s. 304A is directed at offences outside the range of ss. 299 
and 300, and obviously contemplates those cases into which 
neither intention nor knowledge of the kind already men¬ 
tioned enters. Fur the rash or negligent act which is 
declared to be a crime, is one ‘not amounting to culpable 
homicide,’ and it must therefore be taken that intentionally 
or knowingly inflicted violence, directly and vNilfully caused, 
is excluded.” He also deflned rash and negligent acts very 
much in the language of the Madras judgment.'^ Similar 
decisions were given in other cases, where the acts causing 
death ranged from a mere assault to culpable homicide not 
amounting to murder.^ On the other hand, the section has 
been held applicable to the negligent management by a 
railway official of trucks on an incline, by means of wliich 
they got out of control, and killed a cooly to the conduct 
of a lessee of a ferry in using an unsafe boat, which sank 
without meeting with an accident, and so caused the death 
of a number of passengers;^ to a death caused by a native 
physician in executing a dangerous operation without any 
knowledge of the consequences which w’ould follow; ^ to 


’ Y. Brtabfli Mundal, 4 Cal. 764. Here the connction was 
changed to one of culpable homicide under s. 304. 

Jleg. V. Idu Beg, 3 All. 776. 

^ Beg, V. Acliarjys, 1 Mad. 224; Reg. v. Daniodoran, 12 Mad. 56; 
Beg. V. Mt. BcinJcocr. 5 N.\V.P. 38; Beg. v, MxHf ibid. 235; Beg. v. 
Gonesh BooUg, 5 Cal. 351; and cases, post, §§ 133, 431. 

^ Beg. V. BandhisUorr, 6 All. 248. See as to railway accidents, anlc. 
5 410. 
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the act of a husband, wlio, by having connection with his 
wife, a completely immature child of eleven years and tliree 
months, ruptured the vagina and caused her deatli. In 
this case there were counts under s. 304A and s. 338, upon 
either of which, under the directions of Wilson, J., the jurv 
might have convicted. They found a verdict under s. 338.^ 
In consequence of this and similar cases, the age of consent 
by a girl to sexual intercourse was raised from ten to twelve 
by Act X. of 1891. 

§ 43o» As to deaths, or other injurious consequences,, 
lollowing upon mistaken medical practice. Lord Hale says : 
“If a^ physician gives a person a potion without any intent 
of doing him any bodily hurt, but with an intent to cure or 
prevent a disease, and, contrary to the expectation of the 
physician, it kills hini, this is no homicide; and the like of 
a chirurgeon. And I hold their opinion to be erroneous- 
that think, if he be no licensed chirurgeon or physician that 
occasioneth this mischance, that then it is felony, for physics 
and salves were before licensed physicians and chirurgeons.” ^ 
Ihis opinion of Lord Hale’s was followed by Blackstone, 
and IS the basis of the English law on the subject.*' In a 
case against St. John Long, an unlicensed practitioner, who 
piofessed to perform cures by rubbing in a very irritating 
liquid, which caused a patient’s death, Bayley, B., said: 

io my mind it matters not whether a man has received a 
medical education or not; the thing to look at is, whether, in 
pference to the remedy he has used, and the conduct he 
has displayed, he has acted with a due degree of caution, or,, 
on the contrary, has acted with gross and improper rashness 
and want ot caution. I have no liesitation in saying for 
your guidance, tliat il a man be guilty ot gross negligence 
m attending to his patient after he has applied a remedy, or 
ol gros.s rasliness in the application of it, and death ensues 
in consequence, he will be guilty of manslaughter.” ^ And 
so in a case wdiere a woman w’as supposed to liave died from 
an excessive dose of a medicine containing prussic acid,. 
Cockburn, C.J., said: - If a man takes upon himself to 
admmister a dangerous medicine, it is his duty to administer 
It with proper care, and if he does it with negligence, he- 

' Jte:/. V. j/urrec MuJiuu Afyfhrx, 18 Cal. 19. 

- 1 Hale, P.C. 429. 

IW Hnllock, B., A*, y. Vr/a BukhU 3 C. A P. G'>9 

JL V. St. John Ung, 4- C. A l>. 123, at p. 410. 



is guilty of manslaughter.’^ ^ Tliese rulings seem exactly 
adapted to the conduct contemplated by ss. SOiA, SSbV 
337, and 338, and not to exact a standard of excellence 
above what may be required from the ordinary native doctor. 
In the Calcutta case above referred to,^ the prisoner was a 
Kobiraj, and he operated upon the deceased, an old and 
feeble man, for internal piles, by cutting them out with a 
common clasp knife, after pulling them down with a hook. 
The man bled to death. It was proved that the operation 
which he performed was so imminently dangerous that 
educated surgeons scarcely ever attempt it. It appeared 
that he had twice before performed similar operations with 
success, and he seems to have performed this one with as 
much confidence, and as little preparation for the probable 
result, as if he had been cutting a corn. He was convicted 
under s. 304A. In an earlier axse, in 1866, the prisoners 
performed the operation of emasculation, by the simple 
process of cutting off all the private parts, without any 
proper ligature. The operation was performed with the 
consent of the patient, who died in a few hours. The case 
was held to be culpable homicide not amounting to murder, 
and would, no doubt, upon the findings be so held now, and 
not considered to fall within s. 304A.^ 

§ 434. Attempts have frequently been made to charge 
a prisoner under s. 304A, in the cases which occur so 
constantly in India, where a slight injury, falling upon 
a person with an enlarged spleen, causes immediate death. 
Probably such a charge will rarely succeed. Where the 
person struck was known to be suffering from this disease,, 
it would be almost a necessary inference that his assailant 
knew that his act was likely to be dangerous to life, in 
which case it would at the least be culpable homicide not 
amounting to murder (ante, § 400). If the blow, or other 
injurious act, caused hurt, or grievous hurt, independently 
of the death, and if the unexpected result took the caso 
out of ss. 299 or 300, the prisoner could only bo charged 
and convicted of hurt, or grievous hurt, as the case may 
be.^ If the defendant was unaware of the existence of 
the disease, and the act done did not amount to hurt, 

‘ Jieg, V. Bull 2 F. & F. 201. 

BuJearoo Kohiraj v. 14 Cal. 56G. 

^ Beg. V. Jiaboolnn, 6 Bath. O’!. 7. 

Ante, § 431; Beg. v. 0*lhien, 2 All. 76G; Beg, v, Biindhir Biugb, 3- 
All. 697 ; Beg. v. Idu Beg, ibid. 776. 
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there could be no conviction under's. 304A, as there was 
neither rashness nor negligence. Apparently the only 
conceivable case would be that of a person, knowing that 
disease of the spleen was prevalent in the district, and 
knowing also the risk involved in striking a person suffering 
from the disease, who struck a person who had the disease, 
but who was not known by the defendant to have it.^ 

As to negligent acts, by which a person suffering from 
disease spreads infection, see s. 269 and the note upon it, 
ante, §§ 374—37G. 

§ 435. Suicide is the only offence for which it is impossible 
to punish the principal offender. He is already beyond the 
reach of human law ; those who instigate him, or^help him 
in the act, remain. According to English law they would 
be either principals or accessaries bel'orethe fact to murder. 
Even where two persons agreed to commit suicide together, 
if the means employed only took effect upon one, the 
survivor w^as held guilty of murder.^ Under the Penal 
Code, a pei*son who takes an active part in the suicide of 
another, as by actually shooting him, or administering 
poison to him, w^ould commit culpable homicide not amount¬ 
ing to murder under Exception 5, if the person, being 
over eighteen years of age, gave such a Cfmsent as is defined 
by s. 90. If he was younger than eiuhteen, or if his consent 
did not come within s. 90, he would be guilty of murder. 
If, how’ever, he did not actually cause the death, but abetted 
it w'jthin the meaning of .s. 107, he would be punishable 
under ss. 305 or 30G, according as the person actually com¬ 
mitting suicide was or was not capable of consent. In a 
case of suttee, some of the prisoners actually set fire to the 
pile, while one did not co-operate in causing the death of the 
widow', but took an active part in causing her to return to 
the pile, when she had left it, alter being partially burnt. 
The Bengal High Court held that the former prisoners were 
guilty of culpable homicide, but the latter only of abetment 
of suicide. They said: “Abetment of suicide is confined 
to the C4ise of persons, who aid and abet the commission of 
suicide by ti»e hand of the person himself who commits the 
suicide. When another person, at tiie request of or with 
the consent of the suicide has killed that person, he is 
guilty of homicide by consent, which is one of the forms of 
vCulpable homicide.” ^ 

' U-ih V. SafatuUa, 4 Cal. 815. - v. Alison, 8 0. A' P. 418. 

•' Ih'i/, V. Sachbhlt UecHoV, 27 Nov.,‘l8G3, 1 It.J. P. 174. 
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§ 430. Attempts to commit culpable homicide and suicide 
are punishable under ss. 307, 308, and 309. The last 
requires very few words. It will be observed that its 
language exactly follows that of s. 511; the offence created 
by it could not be punished under s. 511, because, from the 
nature of things, a completed suicide cannot be dealt with 
as ail offence. Whatever will constitute an attempt to 
commit an offence under s. 511 will come within 8.309, if the 
object of the attempt is suicide.^ The wording of ss. 307 
and 308 is completely different; the marginal note, which is 
not part of the Code, speaks of ‘attempt to murder’ and 
‘ attempt to commit culpa»de homicide,’ but no such words 
are found in the text. What is made punishable by the 
sections is where a person does any act with such intention, 
or knowledge, and under such circumstances, that if he by 
that act caused death, he would be guilty either of murder or 
of culpable homicide not amounting to murder. This seems 
exactly equivalent to saying that a man is punishable who 
does an act capable of causing death, with such intention 
or knowledge that the death, if caused, would be culpable 
liomicide, of the higher or less degree. It is not sufficient, 
as in 8. 511, to do an act towards the commission of the 
offence. 

§ 437. There have been, as far as I know, only two eases 
upon the construction of s. 307—one in Bombay and one in 
Allahabad. In the Bombay case, the prisoner presented a 
rifle at his officer, but it was struck up before he had drawn 
the trigger, and the rifle was found to be loaded but not 
capped. It was held by the Bombay High Court that he 
could not be convicted under s. 307, although when the act 
was done the prisoner believed the gun *vas capped. Couch, 
C.J., said: “It appears to me, looking at tlie terms of this 
section, as wcdl as at the illustrations to it, that it is neces¬ 
sary, in order to constitute an c)ffence under it, that there 
ninst be an act done under sncIi ciivumstant'es tliat deatn 
miglit bo caused if the act took effect. Tlie act must be 
capable of causing death in the natural and ordinary course 
of things, and if the act complained of is not of that descrip 
tion, a prisoner cannot be convicted of an attempt to murder 
under this section. 

“Theillustrations given bear out this view. One is that 
of a man firing a loaded gun ; and another is that of a man 
placing food nu>:ed with poison on another’s table. Botii 

I ' 8ee as to attempts under s. 511, chap. xv. 
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these acts are capable of causing death ; but in the present 
case, although the act was done with the intention of causing 
death, and was likely in the belief of the prisoner to cause 
death, yet in point of fact it could not have caused death, 
and it, therefore, does not come within that section.” ^ 

On the other hand, in this very same case it was held that 
the prisoner was properly convicted of an attempt to commit 
murder under s. 511, since ‘‘ the presenting of the gun, under 
the circumstances, was an act of such an approximate nature 
as to bring the prisoner within the words of s. 511.” ^ In tho 
Allahabad case, .a man tried to discharge a blunderbuss at 
another. He pulled the trigger and the cap exploded, but 
the piece missed fire. It was found loaded after he was 
seized. Upon these facts, and in accordance, as he supposed, 
with Cassidtjs CAse, the judge found the prisoner not guilty 
under s. 307, and convicted liim under s. 511. The Allahabad 
High Court held that the conviction under s. 511 was wrong, 
and directed a conviction to be recorded under s. 307. The 
decision is, of course, quite in accordance with that in 
Bombay. It is quite certain that upon the same facts the 
Bombay High Court would have found, that snapping a 
blunderbuss fully loaded and capped was an act capable of 
causing death to a man at whom it was aimed, and that this 
capacity was not afiectedby the circumstance that it missed 
fire: the case would therefore come witiiin s. 307, and a con¬ 
viction Tinders. 511 would be bad. The judgment, however, 
is^ of importance, because in it Straight, J., completely 
differed from the Bombay High Court on one point, and 
seems to have diflered from it on another point. First, 
he thought it necessary to decide, and he did decide, that 
under no circumstances coidd an attempt to commit murder 
come under s. 511. This conclusion he arrived at from tho 
words of 8. 511. He said: Now it appears to me that the 
attempts which are limited by s. 511 are attempts to commit 
ohences which by the Code itself are punishable either with 
‘transportation ov imprisonment.’ It cannot properly be 
said that tlie ofibnee of murder is punishable with either of 
those things. In my opinion, if murder, as mentioned in 
ss, 299 and 300, was intended to bo included, the Legislature 
would before the word ‘transportation’ have inserted the word 
‘death,’ But again, the section goes on and says that, 
certain things being done, the person who does these acts 
shall, ‘ when? no provisioji is made for the punishment of 

^ V. j IJom. II.C. (Jr. 17. - p. 28. 
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f^ucli attempt,’ be punished in a particular way. It seems, 
therefore, to me, that when the framers of s. 511 drew it up 
in the terms that they have drawn it up, they specially 
meant to exclude those attempts to commit offences which, 
in the various preceding sections of the Code, were specific¬ 
ally and deliberately provided for with punishments enacted 
in the sections themselves. I have therefore for these 
reasons come to the conclusion that s. 307 is exhaustive, and 
that no court lias any right to resort to the provisions of 
ss. 209 and 300, read with s. 511, for the purpose of convict¬ 
ing a person of the offence of attempted murder, which, 
according to the view of tlie Court, does not come within 
the provision of s. 307 of the Indian Penal Code.” ^ 

§ 438. Upon this part of the judgment it may be remarked, 
as to the first reason, that murder is punishable with trans¬ 
portation as well as death. This is the case as regards every 
offence punishable with death, except in the single instance 
of murder by a person under transportation for life, which 
under s. 303 is only punishable, and in fact can only be 
punished, with death. Cases of murder therefore do come 
within the letter of s. 511. It seems obvious too that 
those words in s. 511 are not intended to exclude the very 
few cases where the penalty of death is added to that of 
transportation, but to exclude the numerous cases which 
are only punishable with tine. Further, that part of the 
learned judge’s reasoning would not apply to s. 308, which 
is in pari materia with s. 307, and worded in the same way, 
and can hardly admit of different treatment. As to the 
second reason, it is of course <*lear that any attempt, 
coming under s. 511, which is specifically provided for else¬ 
where, must be dealt with under the express provision. 
For instance, an attempt to wage war against the Queen 
must be dealt with under s. 121. It is also quite clear that 
any attempt to commit culpable homicide which falls under 
ss. 307 or 308, must be dealt with under them and not under 
s. 511. What the Bombay case decided was, that an act 
done towards the commission of an attempt to murder, 
which was not an act by which murder could be effected, 
came under s. 511 because it did not come within s. 307. 
That being so, it fell within the wording of s. 511, as being 
a case “ where no express provision is made by this Code i‘or 
the punishment of suclb attempt.” According to Mr. Justice 
iJtraight, such a case would go wholly unpunished. 


1 lUij. V. Niddhi, 14 All. ;;s. 
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§ 489. The Fame judgment appears to express doubt as 
to the propriety of the Bombay ruling that the act done in 
that case, viz. trying to discharge an uncapped rifle, sup¬ 
posed to be capped, did not come within s. 307. “If he 
did all that he could do, and completed the only remaiuing 
proximate act in his power, I do not think he can escape 
criminal responsibility, and this because his own act,, 
volition, and purpose having been given effect to in their 
full effect, a fact unknown to him and at variance with his 
own beliet, intervened to prevent the consequences of that 
act, which ho expected to ensue, ensuing.’' But it may be 
submitted that the question is, not ^Yhether.the accused 
would escape criminal responsibility—it was decided that 
he was liable under s. 511,—but whether he would be 
criminally responsible under the very special words of 
s. 307. It that section only applies where the prisoner has 
done an act, which, if carried to its utmost possible limits, 
without any interference from without, could cause death,, 
and if his act could not have caused death, then his belief 
that it could have caused death is outside the question. 
Suppose, for instance, that Cassidy had put his rifle all ready 
loaded aird capped for the purpose of committing the 
murder, and that in the excitement of the moment he had 
snatched up a coriirtide’s rifle, w'hich was unloaded, and the 
lock of winch had been taken to pieces for repairs; that he 
had levelled it at his officer and pulled the trigger; it is 
plain that he had intended to do an act with such an in¬ 
tention that it by that act he had caused death he w'ould. 
have been guilty of murder ; but that is not enough. The 
section requires that he should have done the act. He 
intended to discharge his own loaded rifle. He presented 
and tried to discharge a weapon w hich was as harmless as 
a broomstick. 

§ 440. Very little help can be obtained from the English 
cases, as they all turn on the special words of the statuie. 
By two different statutes it was made an offence to attempt, 
by drawing a trigger or in any other manner, to discharge 
any loaded tiiearms at any one. Upon these statutes it 
was held that a hrearin properly loaded but not primed, 
was not a loaded firearm within the Act.^ The present 
statute, ^4 & 25 Viet., c. lUO, s. 19, provides that a Jae- 
arm properly loaded in the barrel, shall be deemed to bo 
loaded, although the attempt to discharge it may fail from 

* n. V. la w, PaiBs. &: Ry. 377: Ecg, v. James, 1 C. ^ K. 530. 
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"ant of priming or from any othercansp. In Reg, v. Brown^ 
the indictment was held to have failed, because on the 
authority of two cases, the prisoner wlio had not drawn the 
trigger, had not attempted to discharge it in any other 
manner.” In a later case ^ those decisions were overruled, 
and it was decided that a conviction for attempting to 
divscharge a loaded firearm by drawing a trigger or in any 
other manner^ was valid, where the prisoner had drawn 
a loaded revolver from his pocket, pointed it at his mother, 
and fumbled with his finger at the trigger, though he was 
unable to discharge it, because his wrists were held by the 
bystanders and the pistol was taken from him. This 
decision w’ould probably be an authority, that if a man 
presented at another a firearm ready for immediate use, 
^vitl] the intention of discharging it, he might be convicted 
under ss. 307 or 808, thouizh the weapon was knocked up, or 
taken from him, before he could attempt to draw the trigger. 

§411. Miscarriage, and Offences against Infants.—Under 
s. 312 it is an offence voluntarily to cause a woman with child 
to miscarry, if such miscarriage be not caused in good faith 
for the purpose of saving the life of the woman; and the 
offence is liable to additional punishment if the woman was 
quick with child. The Explanation points out that a 
woman who causes herself to miscarry is within the section. 
This offence can only be committed where the woman is 
either with child or quick with child, and therefore the 
woman must, have been pregnant at the time.^ The words 

with child” mean no more than pregnant. It is not 
necessary to show that there was anything in the womb 
which could be called a chihl, or even that the embryo has 
assumed a foetal form.^ “ Quick with child” means thiit the 
process of qnii'kening has taken place. According to Dr, 
Taylor,^^ Quickening is Ho name applied to peculiar sensa¬ 
tions experienced by a woman about this stage of pregnancy. 
The symptoms are popularly ascribed to the first perception 
of the movements of thefaUus, which occur when the uterus 
begins to rise out of the lyelvis; and to these movements, as 
well as probably to a change of the position in the iitei^us, 
the sensation is perhaj 3 s really due.” The process of quick¬ 
ening is not an indiration that the foetus has acquired life 
an any different sense from that which it had before. It 

' 10 Q.B.D. 881. ‘ I! f. V. I),n u,rorth (^1892), 2 Q.B. 88. 

'I 24 & 25 Viet., c. 100, .s, 18. ‘ /.\ v. 8 C. &: P. 005. 

*’ V. Adcm.nay 9 luad. 369. 2 Taylor, ^led. Jnr. IIB. 
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merely shows that a particular stage of the pregnancy has- 
been reached, which stage generally produces a particular 
sensation in the mother. The term “ quickening ” describes 
the sensation, and not the stage, and, therefore, as Dr. 
Taylor says, ‘‘No evidence but that of the woman herself 
can establish the fact of quickening.” “ Cases every now 
and then occur in which healthy women do not experience 
the sensation of quickening during the whole course of 
pregnancy, and the movements of the child may be at no 
time perceptible to the examiner.” “The discovery of the 
movements of a child by an examiner is a proof that the 
usual period of quickening is past; but their non-discovery 
at the time of the examination is no proof whatever that the 
woman has not quickened, since the movements are by no 
means constant, and may be accidentally suspended at 
several successive examinations.” Practically, I suppose,, 
that in the absence of evidence to the contrary, a woman 
would be considered to be quick with child if it was shown 
that she was bearing a living child after the extreme period 
lor quickening had past,^ and especially if the fact of move¬ 
ments was proved. Where the evidence showed that the 
child was fullgrown at the time the oflence took place, 
Glover, J., said: “I think it improper to convict under 
s. 312 of the Penal Code, which supposes an expulsion of the 
child before the period of gestation is completed. But the 
evidence is perfectly clear as to the intention and acts of 
the parties, and they may both be properly convicted of an. 
attempt to cause miscarriage under ss. 312 and 511.” The 
section, however, says nothing about expulsion before the 
full period of gestation, and it is submitted that the words 
‘* miscarriage,” and “ causing a woman to miscarry,” are satis¬ 
fied by any process by which a premature and artificial expul¬ 
sion of an infant is effected, by means which are not intended 
and calculated to bring it into the world in a healthy state. 

§ 442. The offence created by s. 312 is actually causing a 
woman to miscarry. If she is pregnant, and the means used 
do not succeed, the accused could only be convicted under 
s. 511 of an attempt. A more difficult question would 
arise it the attempt tailed, because the woman was never 


1 'I’akiiig tlie goncial c .qjerienco of accoucheurs, quickening liappcue 
from tlio tenth to the twenty-fifth week of pregnancy; but the greater 
numbi.r of instances occur between tlio tv/elfth and sixteenth week 
(2 Taylor, 140). 

“ Jici/. V. IkicUi 10 Siitli. Cr. 32. 
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pregnant. IiJ England a woman was indicted under s. 58 
of 24 & 25 for doing certain acts with intent 

to procure he^ own miscarriage. The section only applies 
to a “ woman being with child.” It turned out that she 
had never bee^ pregnant, and it was held that she could not 
be convicted u^der the section, but might be convicted of 
conspiring wit'^ those wlio assisted her to procure her own 
miscarriage.^ There, however, the same section made such 
acts punishab^o in others, whether the woman was with 
child or not. ®be was, therefore, conspiring with them to 
do an act whi^b in them was illegal. This, under the Code, 
would be an <tbetment of their act under s. 107. But an 
unsuccessful attempt to procure a miscarriage is not punish¬ 
able except attempt. Can it be punishable under s. 511, 
when it is 4^ attempt to do that which is physically and 
legally impP^®^ble ? It was at one time held in England 
that a man could not be convicted of an attempt to pick an 
empty poch^k- T'his decision, after being long discredited, 
has at last been overruled.^ It may fairly be argued that a 
man who intends to do a criminal act, and tries his best to 
do it, be held not to have attempted it, because a 

circumstj’’^^® cf which he Wiis ignorant made it impossible 
for him succeed. If in the attempt he caused hurt, 
grievm^s hurt, or death to the woman, he could not plead 
her c/^nsent either under s. 87 or under s. 300, Exception 5, 
as the consent was given to an act whicli was an offence 
ijiidependently of the harm it would cause to the woman who 
j^ave the consent (s. 91). Accordingly, where a man gave 
his wile a drug to cause abortion, they believing that she 
was pregnant when she was not, and she died from taking 
it, he was convicted of manslaughter.^ 

§ 443. Under s. :]13 , causing a miscarriage is additionally 
punishable, if it is done without the woman’s consent, 
whether the woman is quick with child or not. If an act 
done with the intent to cause the miscarriage of a woman 
with child causes her death, it is also specially punishable, 
the punishment varying according us the act was done vvitli 
or without the woman’s consent (s. 314). The Explanation 
states that it is not essential to this offence that the offender 

1 Ileif. V. mutch tirrh, 24 Q.B.D. 420. 

“ V. L. (S-' C. 471. 

Ihri. V. Brown, 24 Q.B.D. 357; .and see v. WtUimm (1893), 1 
Q.B. 320.- 

Ii€(j. V. Gaiflor. 1). v.v B. 288. 






CAUSING JIISCAERIAGE. 


[Chap. IX. 



should know that the act was likely to caih'^g death If 
however, the death was caused by an act liirpiv tr> onnaA 
death, it would be at the least culpable homicide not 
amounting to murder, and might even be murder if the act 
was of an eminently dangerous character. Tliio cppfjnn i,p,„ 
will only apply where the act done by CoSer™!- 
for which he js jointly responsible (see s. 34, § 231). is 

the act which causes the death. It is not sufljcient that he 
has done an act whereby some one else is em.hled to cause 
cleatli. in a case in England a man was indicted for murder 
of a woman. It appeared that she, beinn: preffuant- rennpqfpH 
him to procure her an abortion, and threatened to destrov 
herself if he refused, and that he, in consequenwe procured 
for her a poisonous drug. He knew the purpo^jQ Vor which 
she wanted it, and gave it to her lor that puiq^ose • but he 
was unwilling that she should use it, and he wat^ ^ot present 
when it was taken. The woman died from theedV/^fo of tliA 
poison. The Court held that the conviction Couid not be 
sustained, saying that “it would be consistent with tliA 
facts of the case that he hoped and expected that wonhl 
change her mind, and would not use the drug.”\ Under 
similar circumstances, I conceive that no charge would ho 
maintainable under s. 314, or under ss. 312, 3V\ or 315 
But the prisoner would be guilty of abetting her toVommit 
the oftence specified in s. 312.^ And he would be 
the same manner if lie supplied her with a drug calcumted 
to procure a miscarriage, with the intention that it should 
be so used, although neither the woman herself, nor ariy 
other person than the defendant may have intended to use 
it for that purpose.^ 

§ 444, Sections 315 and 31G are intended for the protec¬ 
tion uf unborn children. It a man, intending to prevent the 
birth of a living child, does any act, either through the 
medium of a miscarriage or otherwise, whicli prevents 
the child from being born alive, or causes it to die after its 
birth, and if such act is not done in good faith, for the pur¬ 
pose of saving the life of the mother, he commits an oflfence 
under s. 315. If, however, without any special intention 
to injure the child, he injures the mother in such a way 
that she died, he would be guilty of culpable homicide; tlien 

^ %/. V. Frv.iwcil, L. iV (J. IGl; 31 i\j, ftf.c. 145. 

Hto B, 107, cl. 3, Explanation 2. 

nuhum,, L. & (;. 343; S.C. 33 L.J. GO: r.C.. s. 108. 
Explanations 2, 3. ' 
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if his act causes the death of her quick iiuborii child, he 
commits an offence under s. 316, A man who assaults a 
pregnant woman with such violence that her death is a 
likely result, or sets fire to a house in which she happens to 
be, would be punishable under this section, if the mother 
mrvived, but gave birth to a dead child in consequence of 
iier injuries, or of the fright. 

§ 445. Section 317 renders punishable the act of any one 
who, being the parent, or having the care of a child under 
he age of twelve, exposes it or leives it in any place with 
jhe intention ot* wholly abandoning it. 

In a Madras case the following facts arose. A, the mother 
of a newly born child, being herself too ill to move, sent 
B to expose it. It was held by Scotland, C.J.,that A could 
not be convicted under this section as she had not actually 
exposed the child, nor B, as she was not the mother. Also, 
that neither A nor B could be indicted for abetting the 
other, since as neither could have committed the offence 
there could be no abetment by the other.^ Of course, a 
})erson who has the custody of a child merely for the purpose 
of exposing it, cannot be indicted as a person “ having the 
care of sucn child.” Where the mother of a child packed 
it up carefully in a hamper, and sent it off by train to the 
address of its father, where it was safely delivered, it was 
held that this came within the words of the English statute, 
which makes it penal to “ abandon or ex|)Ose any child under 
the age of two years, whereby the life of such child sliall^ be 
endangered.” -^ And so, where a mother who was living 
apart from her husband left the child at his door, and he 
refused to take it in, saying, “it must bide there for what 
lie knew, and then the mother ought to bo taken up for the 
murder of it ; ” he was convicted under the same statute.’^ 
The offence is completed by the abandonment of a child 
of tender years by a person who was bound to take care ot 
it. It is not necessary that any harm should happen to the 
child. An Explanation follows that this section is not 
intended to prevent the trial of the offender for murder or 
culpable homicide, as the case may lie, if the child die in 
consequence of the exposure. Of course, no sucli offence 
would be committed, even if the child die, unless, the death 
Avas a likely result of the exposure. This would depend 

^ V. Bu:/oo Mo', 1st Mad. Ses3.. 1869. 

- Jtci/. V. Faik'iti'ilinm, L.R. 1 ('.C. 

' V. II AiVf.'L.R. 1 C.l'. 311. 
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niucli upon the age of the child, and the circumstances of 
time and place under which it was abandoned. Where the 
death did not come within the terms of s. 299 or s. 300, it 
could hardly fail to come under s. 304A. In all such cases, 
it is right to charge the prisoner under s. 317 as w'ell, but if 
there is a conviction for the more serious offence, the minor 
is merged in it. There cannot be a conviction under both 
charges.^ On the other hand, the charge of causing death 
cannot be sustained unless it is a result directly traceable to 
the abandonment. A newly born child was left warmly 
WTapped up in a place whereit was almost certain to be found 
and where, in fact, it was found at once. Those who found 
tlie infant appear to have done everything in their power for 
it, but the child refused to take the cow’s milk which was 
offered it, and died from want of sustenance. It w^as held 
that the prisoner, though guilty under s. 317, could not 
be convicted of murder/^ Probably he could have been 
convicted under s. 304A. if it had then become law. 

§ 446. Section 318 is intended, indirectly, to protect 
children, by rendering it an offence intentionally to conceal, 
or endeavour to conceal the birth of a child, by secretly 
burying or otherwise disposing of its dead body, whether it 
die before, or after, or during its birth. The section is 
designed to meet the case of illegitimate children, which 
is probably the only case in which such a concealment would 
be attempted. A woman is not bound to announce that she 
is going to have a child ; and if the child lives, she is quite 
at libeity to keep its existence secret. But if it is born 
dead, or dies after its birth, the dead body must not bo 
concealed by getting rid of it privately. The section is 
substantially the same as tlie English statute, 24 & 25 
Viet., c. lOO, s. 60, the decisions on which will no doubt bo 
followed in India. 

The child niust be a child, and not Erie, J., in 

charging the jury, told them that ‘‘this offence cannot be 
committed unless the child had arrived at tlird stage of 
maturity at the time of birth that it might have been 
a living child. It is not necessary that it should have been 
born alive, but it must have reached a period when, but for 
some accidental circumstances, such as disease on the part 
oi itself, or of its mother, it might have been born alive. 


lUy. v. 2 All. 349. 

" V. Jv/iodaimx, 10 Suth. Cr. 52. 
- Jhf/. v. Jk wKf, 4 F. A F. 1101. 
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lere is no law which compels a woman to proclaim her own 
int of chastity, and if she had miscarried at a time when 
10 fcehis was but a few months old, and therefore could 
.ave no chance of life, you could not convict her upon this 
charge. No specific limit can be assigned to the period 
fhen the chance of life begins, but it may perhajis be sately 
ssumed that, under seven months, the great probability is* 
.at the child would not be born alive.” ^ 

§ 447. The act which is criminal is the secretly disposing 
f the body after it is dead. Some act intended lor this 
nirpose must be shown. It' a woman, whether intentionally 
^r otherwise, gives birth to a child in a secret place, and 
leaves it tliere, if the child is born alive, she has committed 
n offence under s. 317, but if it is born dead she has com- 
nitted no offence under s. 318.^ Secrecy is the essence of 
the offence, and if the dead body is left in a public place, 
where it will be found by people w4io are not looking for it,, 
his is not an offence. The crime consists in concealing 
die dead body, not in disposing of it so as to conceal the 
fact that it w^as born of its mother.^ It is not necessary to 
show that the child w’as concealed in the place where it w'as 
found, if the place was ono where it would probably not be 
found. The dead body of a child was taken into a yard at 
the back of a public-house, and thrown over a wall four and 
a half feet high into a field at the other side of the w'alL 
The yard ^vas not a public thoroughfare, and the field was 
one used for grazing cattle, in which no one had any busi¬ 
ness except those who had to do with the cattle, and they 
would not be likely to approach the spot where the child 
lay. Brett, J., left to the jury the following question: 
‘‘ Did the wall and the position of the child in the field, 
and the mode in which the field and the yard were used, 
conceal the body from all the world, unless from a person 
who by searching for the child might find it, or by going 
out of the way in the field, or by looking over the wall, 
might accidentally discover it. If they found an answer in 


^ V. Bvrrrinart, 6 Cox, 388, followed in Madras, 4 Mad. If.C* 
rollings G3. Instances are i*eeorded of children born in the sixth 
month 3)aving survive*I and weie grown up. Tiiey may be born alive 
at any period between tho sixth and seventh months, or even, in some 
instances, earlier than the sixth; but thii< is rare, and if born living, 
they commonly die soon after birth (2 Taylor, Med. Jur., pp. 24l>— 
249). 

^ Iluj, V. j'nnur, 8 C. A' P. 755. 

^ Ihij, V. Glurh'^ 15 Cox, 171; Steph. Dig. Crim. L., art. 235. 
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the affirmative, they might find that there was a seer 
disposition of the body, but it they lound an answer in t 
negative, they could not find that there was a secret di 
position/* This direction was held to be right, and th 
conviction was affirmed. Bovill, 0.J., said: “ What is ? 
secret disposition must depend upon the circumstances c 
each particular case. The most complete exposure of tl 
body might be a concealment. As, for instance, if the boc 
were placed in the middle of a moor in the winter, or c 
the top of a mountain, or in any other secluded place whei 
the body would not be likely to be found.” ^ It will be 
observed that the offence may be committed either by the 
mother, or by any one else, who does it with the intent 
specified in the section. 

In England it is held essential to a conviction to show, 
not only that a woman has been delivered of a child which 
has not been accounted for, but that a dead body has been 
found, which can be ijdentified as that of the child to whicl 
she gave birth. If no dead body has been found, the chik 
may still be living; and if a dead body is found, but not 
identified, it is possible that, even if the child did die, it 
may have been buried elsewhere with all necessary publicity, 
or otherwise disposed of in a manner which is not within 
«. 318.2 

^ lie(j. V. Broion, L.ll. 1 C.C. 244. 

- ]ic<j, V. 11 Cox, 681. 
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CHAPTER X. 

OFFENCES AGAINST MINORS AND WOMEN. 

I. Kidnapping and Abduction, §§ 448—458. 

II. Slave-dealing, §§ 459, 460. 

II. Dealing in Prostitution, §§ 461—464. 

V. Kape, §§ 465-478. 

448. Kidnapping.—In order to make out the offence of 
mpping from lawful guardianship under s. 361, it is 
.^ssary to show (1) that a minor of either sex, under 
irteen years of age, if a male, or under sixteen, if a female, 
of unsound mind, (2) who was at the time in the keeping 
a lawful guardian, (3) has been taken or enticed out of 
ich keeping (4) without the consent of such guardian. 

(1) The age or mental incapacity of the person taken is 
a matter of fact, as to which the accused may either have 
no opinion, or may have an erroneous opinion. It was 
decided in Reg. v. Pniicc, which has already been fully 
discussed,^ that even a hona fide belief, reasonably enter¬ 
tained, that a girl was over sixteen, was no defence. The 
decision was given upon tlie English statute, 24 & 25 Viet., 
c. 100, s. 55, which is substantially the same as s. 361, 
except tl It it contains the word unlawfully,”—“ Whoever 
shall UP wfully take,” etc. This, as Brarawell, B., said 
(p. 173), lerely means, Whoever shall take without lawtul 
cause. I > word unlawfully ” is not found in s. 361, as every 
definition of an offence in the Code is subject to the chapter 
of General Exceptions. I doubt, however, whether the 
same decision would be given if a man took a woman above 
sixteen, where the illegality consisted in her being of 
nnsonud mind, if it could bo shown that he did not know,, 
and had no reason to suppose, that she had not the ordinary 
mental ca^)acity. The judges who affirmed the conviction. 

1 L.E. 2 C.C. 154; ante, § 122. 
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in Princes ease, considered that the taking of a girl k. 
possession of another, against his will, was so obviii ■ 
wrong that the person who did the act must suffer the ', 
sequences, if the girl turned out to be younger than ,, 
■supposed. But sanity is the normal state of human beii, 
and the taking of a woman of mature years, who is 
married, and who consents to being taken, is not wrong ;; 
any legal sense of the word, and violates the rights . 
nobody. Under s. -±97, it is not an offence to have int ^ 
<?ourse with a married woman, unless the accused knows, 
has reason to believe, that she is married. A fortiori, or 
would imagine that the offence of taking away a woman r 
unsound mind would involve a knowledge or reasonat 
suspicion that her mind was unsound. 


§ 449. Lawful Guardian.—(2) lire person taken m; 
have a lawful guardian, and at the time of the alle; 
offence must be in the keeping of that guardian. ' ’ ‘‘ 7 ' 
Explanation states that the words lawful guardi • \ 
include any person lawfully entrusted with the car *’'* 
•custoly of such minor or other person. These ter ' 
would include not only the parents or relations in Avhc 
house the minor lives and is brought up, but any oth ' 
person with whom the minor resides by the consent, expre! ^ 
or implied, of those who have the higher legal right 
for instance, ttie keeper of a school, or the master oi’ 
mistress in whose service the child is placed. It would 
also cover those cases which frequently lead to litigation, 
where a child has been taken under the*^ care and protection 
of persons who liad no legal right to it, when the parents 
have been unable or unwilling to provide for it. In such 
cases it was always the practice of the Chancery courts, and, 
since the amalgamation of the two jurisdictions, it is the 
practice of the Common Law courts, even upon a habeas 
■lorpus, to. consider solely what is for the interest of the 
child, and to refuse to give it up to the parent, even though 
he can be charged with no misconduct, if it is for the 
benefit of the child that it should remain where it is.^ 
The same rule has been lately adopted by the Bombay 
High Court, and appears to be in accordance with the 
Guardian and Wards Act of 1890.‘^ There can be no doubt 
that a person who liad come to occupy such a position 


^ lir<j. V. (1S9B), 2 Q.B. 232. 

Act Vni. of 1801), ss. 7,12,17; re fSaiihri, IG Bom. 307. 




id would be considered its lawful guardian 
So the husband of a £ 2 :irl of fifteen is her 
.ian ; ^ and under the English stat. 4 & 5 Philip 
: . 8, s. 3, the father of an illegitimate child was 
] \ person who had by lawful ways or means the 

the ohild.‘^ According to English law, the 
/ of such a father to his natural child is only 
V .for the purpose of making an order upon him 
'^.; .)port during infancy, under the Bastardy Act. 

* idu law, the relationship is recognized, and 
.^ )on the father distinct obligations for its main- 
, ' * The exact extent of the rights of the mother of 
mate child appears to be unsettled.^ There seems 
/ doubt, however, that she is its natural and proper 
: during the period of nurture, and that a person 

she entrusted the child on her death-bed would 
5 ,, awful guardian within the Explanation in s. 361. 

■ J.J., said: “We think that the somewhat liberal 
' tion of the words ‘lawful guardian’ under s. 361 is 
. 1 to obviate the difficulty which would otherwise 
the prosecution were required to prove strictly, in 
‘ -)f this kind, that the person from whose care or 

/a minor had been abducted or kidnapped, came 
, ^ within the meaning of a guardian, according to 

gal acceptation of that word.”^' Where, however, an 
/ Ti girl, under fourteen, attached herself first to one 
in and th' i to another, and finally became betrothed 
le son of he latter, from whom she was enticed away 
the prisoner, it was held that he had committed no 
iuce, as the person from whom he had taken the girl was 
. no sense her guardian, or lawfully entrusted with her 
. re.® 

( /;, § 450. Neither under English nor under Hindu law can 
, mother remove her child from the custody ot its father, 
^vho is its lawful guardian, unless under such special circum¬ 
stances as might render such a step necessary lor the 
safety of the child.'^ Under IMohammedan law, the mother 

* lie DlntroiikUmr Ghose, 17 Cal. 298. 

- 1 Hawk. P.C. 128; 1 East, P.C. 457. 

^ Mayne, Hindu Law, § 4U8. 

’ See per Lord Hei’sohell, Barnardo v. Huyh (1891), A.( at p. 398. 

liey. V. Pemande, 8 Cal. 971. 

« Reg. V Btddeo, ‘2 N.W.P. 286. 

• Pi.y. Greenkill, 4 Ad. Ell. C24; Reg. y. Pra.d-rishna Sur;„((, 8 
Cal. 9G9. 
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lb entitled, even as against the father, to the ; 
sous up to seven years, and of her dau<rhters 
according to the Sunni School of Jaw, and up t 

according to the Sheah School.1 ^ ' 

the keeping of its guardian. It need not be in .. 
po.ssession of the guardian, but it must be under au 

SSained'S Vf""' terminated, h 

Sr Chf ^ir f 'nto the stree. 

in the r®'^’ the intention of returning, , . 
in the lega,l possession of her parent.^ On the o. ■ 

^dme'tS*^ ’’et- home from ill- : ' 

d?ilv P’l'setter, with whom she made an eng 

Sl.e Si to i;,h 1“ 

hSme and vvi to «tra 'c 

taken Krl f? • W«'-ance a free agent. S 

that her pare ' 

s=t :u^frt^y;sr ’ 

isr'iAtS 

parents.® e“tployer, not of he 

« toktog 

{, enticin„^ under this section, the consent of 
Ail. 72. ’ - t *'. 70; IJamid Mi v. Imtiazan, 2 

41 -^ 168 ; H,,, V. „„ 


Wv, 12 Cox, 28 i 
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.ov is ^vllolly immaterittl. neither force nor fraud 
jired.^ Nor is it necessary that there should be 
ention to make an unlawful use of the minor, 
ence consists in the violation of the rifrhts of the 
n. Convictions have been maintained where a 
arried off his betrothed wife, after the marriap^e 
3611 broken off by her father; ^ where a Hindu wife 
i off her daughter to be married, without the know- 
or consent of her husband ; ^ and where a father 
d away his daughter from her husband.^ It is not 
sary tliat the prisoner should be present when the 
r quits its home witli the intention of abandoning 
but the influence of the prisoner must instigate, or 
jerate with, the inclination of the minor at the time the 
step is taken, for the purpose of causing it to be taken, 
ere the defendant went in the night to the house of the 
.’s father, and placed a ladder against the window, by which 
3 descended and eloped with him, this was held to be a 
^ing of her out of the possession of her father, though she 
cl herself proposed the plan.^ And so it was held where 
e girl left her home alone, by a preconcerted arrangement 
th the prisoner, and went to a place appointed, where she 
IS met by him, and they then went off together without 
e intention of returning; since up to the moment of her 
mjceting with the defendant she had not absolutely renounced 
her father’s protection.'^ And it makes no difference that 
the girl has left her home before the prisoner wished her to 
dcp so, if, finding that she lias left, he avails himself of her 
p(Uition to induce her to continue away from her lawful 
custody, provided she left her home under the influence of 
his previous persuasion. If, however, the girl leaves her 
home, without any persuasion or inducement held out to her 
by the prisoner, so that she has got fairly away from home, 
and then goes to him, although it may be his moral duty to 
restore her to her home, yet his not doing so is no infringe¬ 
ment of the law, for the statute does not say he shall restore 
her but only that he shall not take her away,® 


* v. JBJuingee, 2 Sutli. Cr. 5; Iieg, v. Sooku, 7 Sutb. Cr. 3G. 
lieg. V. GooroodosSy 4 Sixth. Cr. 7. 

•* lieg. V. Prankrishna Surma, 8 Cal. 969. 

^ lie Dhuronidhitr Ohose, 17 Cal. 298. 

* Peg. V. Jlobb. 4 F. & F. 69. 

^Irg. V. Pobinsy 1 C. & K. 456. 

* ^g, V. ManMetowy Dears!. 159; S.C. 22 L.J. M.C. 115. 

^ Peg, V. Olificry 10 Cox, 402, 
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^ there has been a taking within the section ' 
no diiFerence that it was, and from the first was int 
be only temporary. In a case under the English si 
appeared that the prisoner asked the girl to go out w 
to which she consented, and she remained away fi 
home with him for three days, visiting places of publi. 
tainment by day and sleeping together by night. Th 
separated, he telling her to go home. The father of t 
swore that she went away without his knowledge and £ 
n went of her own wish, and the J "v 

that the prisoner had no intention of keeping her pei’m^ 
away from her home. The conviction was affirmed. 

Court said: “The statute was passed for the protect: 
parental rights. It is perfectly clear law that any dispo 
ot tire grrl, or any consent or forwardness on her par 
immaterml on the question of the prisoner’s liability u 
this section. The difficulty arises on the point whether 
prisoner has talcen her out of the possession of her fat 
withm the meaning of the statute. The prisoner took i 
girl froni her father, from under his roof and away from 
control, for three days and nights, and cohabited with 
during that time, and placed her in a condition quite inc« 
sistent with her being at the time in her father’s possessi. 

U- e think that in these facts there is enough to iustify t 
jury in finding that he took her from the possession of her 
t^her, even though he intended her to return to him. The 
otience under this enactment may be complete almost at the 
nstant when the girl passes tlie threshold of her father’s 
house, as where the facts show that the man who takes her 
away has an intention of keeping her permanently. We do 

be liable to an indict- 
fotende l ^^^^ence of the girl whom he takes away is 
Sukfoi temporary only, and capable of bLg 

explained, and not inconsistent with her being under the 

i“^tlie present 

case sufficient evidence for the jury to act unon ” i ^ 


' evidence for the jury to act upon ’ 

J I. the absence of evidence to 


, - . -- Lilts UUStJIlCeC 

the contrary, It will be assumed that the takin 


+V..V ~ 1 - r . luui, lue laKing was against 

the guardians consent. If the defendant relies upon her 

(Sirse oM i k ? ruothcr had encouraged her to a loose 

course of life, by permitting her to go out alone at nights, 


^ Jteff. v. Timmins, 30 L.J. M.C. iu; S.O. Bell, 27C. 
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V. ^ance at public-houses, Cod 
le could not he said to be taken a\. ofpj' t nference 
ill within the meaning of the statute. ihe fa 

•:om the facts was that the 4er own 

iontrol over her daughter, and left hei o , raised 
ncliuations. A very important question '‘J’. ^j _ 

with reference to a case wliere a mother Placed hei . ^ ^ , 
less than sii^teen years of age, 

caused her own son to marry the girl ^ 4 | 5 

consent. This was held not to be an offence within 4 do 
Ph. & M., cl. 8, s. 2 , because the marriage openly ^ojem-. 

nized.“ Sir Hvde East says: “ It deserves good <'onsideiatiou 4 ^ 
before it is decided that an offender, acting co^'ismu with 
one who has the temporary custody of another s child, loi 
■ oecial purpose, and knowing that the paren or P P 
dian did not consent, is yet not within the statute. 

' then, every schoolmistress might dispose m tiie same 
aner of the children committed to her care; though sucl 
egation of the custody of a child for a particular purpose 
no delegation of the power of disposing of hei in 
rria<^e, but the governance of the child in that respect 

ystiUbesaid to rest with the parent.”^ It 

be no doubt that if a schoolmistress were to connive at 
' elopement of one of her pupils with a man, li® 

„ convicted under s. 3 G 1 . She could have no authoiity 
" consent to such an act, and he could not have suppose 
. t she had. 

. . i 454. As to the effect of ignorance of, or mistake as to 
the above facts, in Princes case," Bramwell, !>., said : it 
the taker believed ho had the father s consent, tho"g^ 
wrongly, he would have no mens rca ; so if he did not know 
she vuis in any one’s possession, nor in the care or charge ot 
any one. In these cases he would not know he was doing 
the act forbidden by the statute—an act which, if he knew 
.she was in possession and in care or charge of any one, he 
would know was a crime or not, according as she was 
under sixteen or not. He would not know he was doing an 
.act wrong in itself, whatever was his intention, it done 
without kwful cause.” The latter branch ot the above 
dictum was founded upon the ruling in Erg. liwMit. 
Tkere the prisoner met a girl in tlie street going to senoo , 




n 


' It'-g. V. P, 1 F. & F. DO. - UirlcHW. Gorr 3 Mod. 84. 

» .' dast, P.O. 457. * 2 IM'-, at p. 17o. L.L., 1 C.t. i«4. 
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in ■ ^ 
where'!•> 
her ^Yhe 
where s;e 






^ th him to a town some miles dista 

' .c;a . til They returned together, and he le 
he met her. The girl then went to her hon 
lived with her father and mother, having bee 
absent ^ ne hours longer than would have been the case i 
she had ^'ot met the prisoner. He made no inquiry and die 
^not kiiAv who the girl was, or whether she had a father oi 
mother living or not, but he had no reason to believe anc 
did not believe that she was a girl of the town. The 
decision in this case turned upon the absence of any circum¬ 
stances to show that the prisoner had knowledge that he 
was taking the girl from the possession of those wh.o 
lawfully had charge of her. In tne absence of any finding 
of fact upon that point, the Court said that the conviction 
could not be supported. 

In this case, and in an earlier case which it followe, - ‘ 
did not appear that the prisoner believed or imagined ^ 
the girl was not under lawful guardianship, but only that ‘ . 
did not concern himself to have any opinion on the mat ‘ ' 
If the same case occurred in India, the prisoner co 
certainly not protect himself under s. 79. In a very sim ' 
case in Jlombay, where, however, the girl was much youn< ‘ 
the conviction was affirmed. The Court was of opinion “ t ' 
the fact of the accused not inquiring at the time of remov. 
a child ten years of age, from lawful guardianship, whet* 
she had a guardian or not, is no excuse ; for by not inquiri ' ' . 
the accused takes the risk on himself, and cannot escape 
legal consequences. A child of such tender age is, jjri ! 
facie, subject to guardianship, and no one is at liberty tc> 
take away such child without permission properly obtainedv. 
The objective fact of the child being in the keeping of a 
guardian, satisfies in this respect the requirements of this 
section of the Code.”'^ In this country, where every girl 
under sixteen, not being a prostitute, is under legal guardian¬ 
ship, it would seem that any one charged with an oflence under 
8 . oGi must establish, that he had good reason to believe,, 
either that the minor was not under guardianship, or that 
he had secured the guardian’s consent to her act.^ 

§ 455. The offences defined by ss. 300 and SGI are- 
continuing offences, and may, therefore, be abetted as long 
as the process of taking the minor out of the keeping of her 


^ Beg, V. Qreev, 8 F. Ov F. 274 , ■ Beg. v. 3 Bon 

See Big. V. (juti<kr i:ingJiy t Sutb. Cr. G; autej § 451. 
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awful guardian continues.^ A subject of an Independent 
p ^ commits the oflenco of kidnapping or abduction 

irom i^ritish India is amenable to the British courts for that 
o lence,^ and if it is committed with the intention of 
mure cring, or endangering the life of that person, he would 
DO liable to the additional penalties of s. 364. If, however, 
e peison so kidnapped or abducted was actually murdered 
>eyond our territories, there could be no iurisdiction in 
respect of the homicide.-^ 


§ 456. Abduction, under s. 362, requires the element of 
tOYCQ or^ fraud, which is absent from kidnapping. The 
otience is against the person abducted, and it may be 
committed against a person of any age. The force or deceit 
specified in this section must operate upon the person wdio 
IS abducted, not upon any other person, whose consent is 
necessary in order to get possession of such person. A 
prisoner was indicted under the English statute, 24 & 25 
> let., c. 100, s. 56, which renders it an offence ‘‘ unlawfully, 
either by force or fraud, to take away a child.’' It appeared 
that tlie boy, being anxious to get away from school, arranged 
with the prisoner, that the latter should write to him as if 
he were the boy s uncle, stating that he was coming to see 
nim. Ihe prisoner did so, and then called at the school, 
^nd by representing that he was the boy’s uncle, obtained 
eave to take him away for the day. He took him away, 
return him to school. It was held that the 
^uence created by the statute had not been committed. 
iNo force or fraud had been exercised upon the boy, and the 
piisoner had merely assisted him in carrying out a fraud 
Dpon his master,*^ If, however, such a fraud were practised 
upon any person who had the charge of another, and if that 
<i)ther went with the fraudulent party, believing that he was 
what he represented himself to be, that, I imagine, would 
ring the case within either the English statute, or s. 362 
o the Indian Penal C^ode, though the person taken away 
exercised no independent volition in the matter. 


w. here a woman is either kidnapped or abducted, 
^ that she may be compelled, or with the know- 

^hat It IS likely she will be compelled, to marry any 
P fcon against her will, or in order that she may be, or with 


I Reg, V. Sarnia Kaundan, 1 IMacL 173. 

“ Jitg, Dhuf tnonarairiy 1 Sath. Cr. 3.). 
Rig. V. BinxUj 15 Cox, 658. 
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the kuowledpie that it is likely that she will he, forced or 
seduced to illicit intercourse, the offender is punishable- 
under s. 36G. 

This section seems to apply to cases where, at the time 
of the abduction, the woman has no intention ot marriage or 
illicit intercourse, but it is contemplated that her marriage^ 
or illicit intercourse with her, will be accomplished by force- 
or seduction, brought to bear upon her afterwards, bection 
498 embraces all cases where the object of the taking, or 
enticing, is that the wife may have illicit intercourse with 
some other person, even though, as generally happens, she 
is quite aware of the purpose for which she is quitting her 
husband, and is an assenting party to it. Therefore, where 
a procuress induced a married woman of twenty to leave 
her husband, and the facts sho^Yed that ‘‘she had made her 
deliberate choice, and was determined of her qwn^free will 
to leave her liusband, and become a prostitute in Calcutta, 
the Bengal High Court held that no conviction could be 
maintained under s. 300; but that there was quite sutlicient 
evidence to convict the prisoner ot enticing, under s. 49by 
“ for whatever the wife’s secret inclinations were, she would 
have had no opportunity of carrying them out had not the 
prisoner interfered.” ^ 

Where the husband is the complainant in a charge pre¬ 
ferred under s. 36G, the Court is authorized, by s. 238 of the- 
Crim. P.C., to convict of the minor offence under s. 498, if 
the facts show that the special intention required by s. oGG- 
is wanting. His complaint under one section ot the Code,, 
in cases connected with marriage, is sufficient authority,, 
under s. 199 of the Crim. P.C., to justify the^ Court in 
dealing with the case under an analogous section.*' 

As s. 366 is merely an aggravated form of the offence 
under s. 363, the sain^ person cannot be convicted on the 
same facts upon charges framed under both sections.*^ 

§ 458. Any person who wu’ongfully conceals or keeps in 
confinement a person whom he knows to have been kidnapped 
or abducted, commits an offence under s. 368, and is puuisli- 
ableius if he had himself kidnapped or abducted the pei'son, 
with the same intention, kiiowh,‘dge, or purpose with which 
he detains or conceals such person. That is, he may lie 

* Bf f]. V. S) unotee 1 Suth. Cr, 4o. 

“ Shf ft'h V. 20 Val, 4!S3. 

^ Jic^. V. hrn Paiiduy^ 7 butli. I t, 50. 
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ished under any one of ss. 363—367, or 369, according 
.he facts of the case. The mere keeping in a man s 
use of a girl ^vhom he knows to have been kidnapped oi 
■ l -mctecl, is not an oflFence under this section, though it 
1 :ight be strong evidence of abetment of the principal 
:offender. It is necessary to show that he has restrained hei 
liberty of movement, or kept her out of view ot those who 
might be in search of her.^ This section refers to those 
• who assist the kidnappers, not to the kidnappers themselves. 

§ 459. Slave dealing.—One of the intentions specified in 
167 is that of subjecting the person kidnapped or abducted 
slavery, or the danger of it. Section 370 renders penal 
olated cases of dealing in slaves, either by way of pro- 
Mring, disposing of, or receiving them, while s. 371 imposes 
an increased punishment upon those who habitually practice 
such offences. 

A didiculty has been thought to arise under the latter 
section, inasmuch as they assume the possibility ot a state 
of slavery still existing in India, notwithstanding what is 
’ called the Abolition of Slavery Act, of 1843. This is 
clearly the case as regards some of the oQences created bj 
the section, though others, such as exporting, removing, 
selling, or disposing of a person as a slave might be com- 
ple^ee. in India by a person who sold another into slaveiw 
in Tu rkey or Arabia. In the case of Her/, v. Mirzct Sihunder; 
a Hindu girl was kidnapped and sold to a Jlohammedan, 
who niade her a Musulmani, changed her name, and kept 
lier for four years in menial service, giving her food and 
clothes but no wages, and not allowing her to leave the 
house. He was convicted under s. 370. The Court said: 

It is urged that to constitute a person a slave, not only 
must liberty of action be denied to him, but a right asserted 
to dispose of his file, his labour, and his property. It is 
true that a condition of absolute slavery would be so denned, 
but slavery is a condition which admits of degrees. A 
person is treated as a slave if another assorts an absolute 
right to restrain his personal liberty, and to dispose ot his 
labour against his will, unless that right is conferred by law, 
as in the case of a parent, or guardian, or a jailor.” ^ 

In a later case,^ a person was convicted under this section 
for having sold a young girl to another with the intent that 


* Ilea, V. Jhurrnp. 5 N.W.P. v 3//. Chutoon. ihid. 189. 

“ llcy. V. Sheikh 0 ^*r. 1<. ^3 N.W.l. l*±b. 

■* Khipi'tss V. llamkiurr, 'J. All. 7-8. 
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he should marry her, the other receiving her with t 
intent, ihe conviction was reversed by the High Cou ' ■ 

It was obvious that if the intention of both parties had ' ' 
out the girl would have become a^vife and not 
ve. In the course ot the case, however, some of tlU ^ 
learned judges seemed to tliink that Reg. v. 2Iirza SiUnder 

bmtv^ors'uidT® ^ decided, and appeared to doubt the possi- 
I offence being committed since Act. V of ' 

vroii ■ iM curious thing, however, that Act V. of 1843 
leally did not profess to abolish slavery. What it did wts • 
0 declaie and amend the law regarding the condition ' ’ 
b avery, and this it effected by picking out various resul 
owing fiom that condition, and providing that for tii ' 
future the courts should not recognire oi- eXrce them • 
Hie Penal Code it is difficult to say''' 
that .-lavery was illegal. Certainly the mere buyino- selliiuf 
or keeping a person as a slave, was not punisLbi; tr s?’ 
though ot course no defence could have heen oE/to an 
c-isr^he^ indictment for false imprisonment. Hut in any 
case, the fact that a person cannot be in law the slave of ' 
another, can be no conceivable reason why that oth«r should 

icco^di^Eif f was rx: 

ccordiDj^ly, m a Madras case, where both the above - 
decisions were considered, a conviciion under s. 37(i was 

n®i enticed aw-ay a y oung ' 

gill, and then sMd her by a document whicli descu'ib/d hef 

as a slave. Ihe Court adopted the language of Oldfield J -i 

that the sections of the Henal Code with which 

Slavery, not only m its strict and proper sense viz that 
condition whereby an absolute and unhmked poirer is 
to the master over the life, fortune, and libe.ty of anSher 
but in any modified forin where an absolute powL is asserted 
over the liberty of another.” “To bring^ the 7 t ot X 
accused within the meanino' of s '! 7 fi fl>X ^ 
selling or disposing of tlie girl as a slave; that iT a^'^-Uin^ 

subject 

* 2 Ail., p. 731. 


^ Amina v. A'eff., 7 Mad. 277. 
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§ 460. Forced Labour.—Section 374 creates an offeL, "> of 
somewhat analogous character, that of unlawfully c^- - 
lling any person to labour against the will of that person, 
-le section is probably aimed at the abuses arising from 
he forced labour which the ryots were in former times 
compelled to render to the great landholders. The word 
unlawfully ” applies both to the person compelled and the 
means resorted to. It is not unlawful to compel a child, 
t scholar, or an apprentice to work, even by means of 
personal chastisement, when of a moderate nature {antey 
§ 118). It is unlawful to compel a servant, or a person who 
s under a contract to labour, by means of personal violence, 
hough it would be lawful to do so by moral compulsion, as 
hreats ot legal coercion. It would be unlawful to compel 
person, who was not under an obligation by contract, to do 
vork against his will, whatever the species of compulsion 
night be. I conceive, however, that the compulsion em- 
)loyed must be such as amounts in law to duress, and must 
-t least be as great as would vitiate a contract. For instance, 
actual violence, or restraint, or illegal arrest,^ an unlawful 
detainer of goods/^ a refusal to perform an act which the 
party employing the compulsion was legally bound to do.^ 
Mere threats of personal enmity, hostile influence, with¬ 
drawal of favour, and the like would probably not be 
eufficient. This seems to have been the view taken by the 
majority of the High Court in Calcutta, in a case in which 
the prisoner had been convicted under s, 374. There it 
appeared that under colour of debts asserted to be due to 
him from various persons, he' 'd induced them to live in 
his house, where they were lodged, and fed, and compelled 
to work, and occasionally beaten when they did not work. 

A charge of unlawful detention under s. 344 was negatived, 
and apparently they could have left if they chose. The 
Yourt held that the mere fact that a person insists on another 
doing the work he has agreed to do is not unlawfully com¬ 
pelling him to labour, and that if he assaults the servant 
lor not \yorking to his satisfaction, thif? renders him piinish- 
^ constitute an offence under 

f \ ^ — distinction taken by the Court seems to have 

een this; it a person is compelled by violence to labour 

* de Cadaval v. CoVina, 4 A. & E. 858. 

^Utkejicld V. 6 Q.B. :>7G. 

^ Irahtrne v. iiardt .nr, 25 L.J. Q.B. 201; 8 E. & B. IGl. 

Madaa Molum v. 19 Ual. 572. ut p. 581. 
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for iother, that is an offence under s. 374; but if, bavin 
fr .1 other motives entered into a voluntary service, he 
beaten to keep him up to his v’ being open to hi' 

created 1 ^ 
; awarded in 


to give it up whenever he lik^ 
s. 352 has been committed 
or under this section^ 

§ 461. Dealing in icha*. 

render it criminnl. ’ 

- 




sixteen years, ^i)(J fj 

employed or nsed"^- 
unlawful or imi 7 ,;/®*'inces' 
that such mino5,3^^'"e 
section applies^e^; m , 

Wise disposes of* ^ ^ 

buys, hires, 

In the great 
mitted in respei« ^ to (j^ 

to boys, wlio are intenuv,. ...x 

natural lusts, Tliey would also a^ ly in eases where nc 
sexual^ object was in view, if the minor was intended to 
be trained up for any criminal career, as theft, burglary, 
murder, or the like. If the scene of “ Oliver Twist 
had been laid in India, Fagih miglit have been indicted 

person who disposes 
an illegal act in so doing does not 


372 and 375 
er the age of 
minor shall be 
nation, or for any 
it to be likely 
ied. The former 
3 to hire, or other- 
to the person whc 
sion of the minor 
fences will be com- 
vould equally apply 
ratification of iin- 


unde 
of tl 
brin 
ein 
fa) 

F 

c 


J^^Ss 


if the minor is intended to be 
-l^ti^nt purpose. Where the prisoners, by 
of whom they ha<l obtained 
of palmed them off as wives upon 

and obtained money for them as such, 
e.Vf>/ offence of cheating under s. 415, 

fJiQ ^^^hable under s. 379.^ 

ctions were very much considered in the 
fc Ali:^ Tliere,the charge was under s. 373. 
O/^ the prisoner by an offer of money induced 
(4* ten years to have a single act of sexual 
him in an uninhabited house, to which she 
^^^request for the purpose. Both parties were sur- 
^ me act, and the man was at once taken into custody, 
-ges, upon a case referred by {Scotland, C.J., were 
o* nion that the conviction was bad. lu tbe first place. 


J /tVy. V. Fltokotidn^ 5 Suth. <>r. 1, 

; V. fhib-" 7 Suth. Cr. oc 

‘ 5 Mad. 11. J. 47B. 


J7e(j. V. .9/-/ J.aU, 2 All. C94. 
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1 of opinion that tlie yjrisoner had never obtained 
f the £]:irl within the meaning of this section. 
J., said: ‘^But, to bring a case within tlie 
, in my opinion, essential to show that possession 

has been obtained under a distinct arrangement 
veen the parties that the minor’s person sliould 
dme completely in the keeping and under the 
. direction of the party having the possession,, 
ostensibly for a proper purpose or not. Complete 
. ' n and control of the minor’s person obtained by 

liiring, or otherwise, with the knowledge or intent 
‘ the effect of siicli possession or control, the minor 
or would afterwards be employed or used for either 
purposes stated, is what the section was intended to 
punisliable as a crime. The provision seems to me to- 
le the supposition that nn obtaining of possession, in 
3 nse in which that expression is, no doubt, sometimes^ 
’ of merely having sexual connection with a woman,, 
have been in the mind of the framers of the section.” 
a second point ther(3 w’as a difference of opinion. The 
;i Justice said: “It is not, I think, essential to the 
iiice that the buying, hiring, or other obtaining oi the 
ssession of the minor should be from a third person;. 
iO language of tlie section is quite applicable to an agree- 
nent or understanding come to with the minor without the 
intervention of a third person, and the vice against which, 
the section is directed is certainly not of any lesser enormity 
in the latter case.” 

On the other hand, Holloway, J., was of opinion that it 
must be a transaction “of wliich other parties are the 
subjects and the minor is the object.” “ This view^ need 
afford no encouragement to the debauching or seduction ot 
innocent girls without the consent of tiudr guardians; such 
ca^es are fully provided for elsewhere, and the fact that they 
are so, removes all doubt from ray mind as ti the construction 
of the present section.” 

On a third point, Holloway, J., said. I must guard 
myself against being supposed to think that nothing more 
i.s required than minority, a contract, and an intent to have 
sexual connection, to render the man who hires punishabl*' 
under this section. The intention or knowledge must be^ 
made out, and it may well be, looking at the Nvhole sci>pe ot 
the sections, that tlie previous ones deal with the corirq)-^ 
tion of girls without the consent of thea guardians, or of 
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women by suppressing their will by force or decc i- 
these deal with tlie case of traffickiiig in innocf 
n,re, perhaps, not intended by confounding the * i 
law and ethics to make men virtuous by legis ' • . 

ment. A minor, iiot generally unchaste, i - ‘ ’ 

protected by its provisions; Avhile she, wlio has^ 
devoted to prostitution, may not be within the' ' 
because, on any reasonable construction of tin 
unchaste act cannot have been committed with iiic- ' « 

that which has already been done.” . • 

A similar decision was given upon the principal ' ■ 
the N.W. Provinces. There the prisoner was conv. " • '' 
attempting to commit an offence under s. 373, the ei 
being that he had \vritten to a girl under eleven to i 
her to make an assignation with him for immoral pur • 

The prisoner was an associate of prostitutes, but his ‘’ 
•showed no wdsh that she should become one. The 
held that the conviction was bad.^ A similar decisioi • 
given in Calcutta under s. 372. There the defendant ■' 
handed over a girl of about eleven to a man who pro 
to want her for a single occasion, and received from him - 
r), which they said was the charge if the girl was kept fo ^ 
-short time. The Court, following the Madras decision, he - 
that the commission of an immoral act of sexual inte 
course at an interview so brought about was not in the con 
■templation of the section,” and dismissed the charge under 
s. 273 of the Crim. P.C. In the particular case, the girl was 
already a prostitute, a fact which might, if the circum- 
•Btances had been different, have raised the point suggested 
by Mr. Justice Holloway, as to whether the two sections 
were not limited to trafficking in innocence.” ^ 

§^63, In a case where one defendant was charged under 
s. 372 with disposing of a minor for prostitution, and another 
was charged under s. 373 with obtaining possession of her 
ior the same purpose, and also under s. 372 with letting her 
out for hire, this curious state of facts appeared. A Moham- 
•medan married woman, under sixteen, who generally lived 
with lier grandmother Nourjan, formed an adulterous intrigue 
with two Hindus, who, in order to facilitate their intercourse 
with her, persuaded lier to become a prostitute. The grand¬ 
mother assented to the arrangement, and the two proceeded 
to a distant village, where they took up their residence with 

^ V. Mf. Blnitin, 7 N.W.P. 295. 

“ Btuj V, >iukre. liaur^ '21 Cal. 97. 
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a woman Jaggat Tara, wliere the girl received men who were* 
introduced to her by Jaggat Tara. The latter took all 
money that was paid to the girl, and in return boarded and 
lodged her and her grandmother. On these facts Nourjan 
was convicted under s. 372, and Jaggat Tara under ss, 372 
and 373. Glover, J., considered that the convictions were 
right. Louis Jackson, J., whose opinion apparently pre¬ 
vailed, thought both convictions should be annulled, on the 
ground that the daughter was a free agent and the moving 
party in the whole business. Nourjau had not disposed of 
iier lor prostitution. At the outside she had helped her in 
so disposing of herself. Jaggat Tara had not obtained 
possession of her under s. 373, but had received her for the 
girl’s own purposes. Nor had she let the girl out for hire- 
under s. 373, but had merely, by what Jackson, J., described 
as ‘‘a common arrangement enough,” fed and clothed her, 
in consideration of receiving the wages of her prostitution.^ 

§ 464. To constitute an offence under s. 372, it is not 
necessary that there should have been a disposal equivalent 
to a transfer ot possession or control over the minor’s person ; 
the mere fact ot enrolling a minor among the dancing girls 
of a pagoda, whoso profession is admittedly that of prostitu¬ 
tion, is suflicient to constitute the offence.*'^ Where such an 
enrolment is only provisional, and not final, the offence may, 
perhaps, not be made out.® The giving or taking in adop- 
tion ot a minor to bo a dancing girl is an offence under ss*. 
3r2 and 373, if the intention that she shall be a prostitute 
is made out. It is not an offence for a dancing girl to adopt 
a daughter, if her intention is that the girl should be 
brought up as a daughter, and that then she should be at 
liberty either to marry or to follow the profession of lier 
prostitute mother.^ VVhere the criminal intention is estab-^ 
lished, it is immaterial that the age of the girl is such that 
it cannot be earned out for many years/'* 

§ 465. Kape.—Under s. 375 ‘^a man is said to commit 
‘ rape who, except in the rase hereinafter excepted, has 

^ V. Xoinyan^ G B.L.Pt. Appx. 34; S.C. 14 Suth. Or. 3'J 

air ^ 5 Mad, H.(\. 

’7/ 1 Wad. 164; Srinivasa v. A?i}hrsi/mf, !/• Mad.. 

ihid, 75 J V. Tipjta, 16 Boni. 737. 

• ^ 60 ^) 67 ' Barker, J.. Srinarnsa v. Anuusami, 1.5 Mad. 313, at p. 329. 

V. lUxnuunm, 12 :\Iad. 273. 

“ Ihijuttj Lcijal Jianetnbrav':- r v. lin'nnat 22 Cal, 164. Sco the same 
case as to the omis of proof of iutentiori. 
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sexual intercourse with a woman under circumstances fall- 
inir under any of the five following descriptions :— 

First ,—Against her will. 

Secondhj ,—Without her consent. 

Thirdly ,—With her consent, wlien her consent has been 
•obtained by putting her in fear of death or of hurt. 

Fourthly .—With her con.sent, when the man knows that 
he is not her husband, and that her consent is given because 
•she believes that he is another man, to whom she is, or 
believes her.<:elf to be, lawfully married. 

Fifthly .—With or without her consent, when she is under 
twelve years of ageA 

Explanation ,—Penetration is sufficient to constitute the 
sexual intercourse necessary to the offence of rape. 

ExceptioiL —Sexual intercourse by a man with his own 
v/ife, the wile not being under twelve rears of age, is not 
rape. ^ 

The essence of the offipnce of rape consists in the act being 
committed against the will of the woman, or without her 
consent. These conditions of mind are quite distinct. An 
act is done against a w^oman’s will when she knows what is 
being done, and objects or resists. An act is done without 
her consent ^ \yhen from any cause she is incapable of know¬ 
ing w'hat is being done, or supposes that something different 
is being done, or, being aware of tlie nature of the act, 
-supposes that it is being done under circumstances which 
make it an innocent act. 


§ 466. As to the first class of cases, it is no mitigation 
of this offence that the woman at last yielded to the violence, 
if such her consent were forced by fear of death, or of hurt. 
Nor is it any excu.se for the party indicted that the woman 
consented after the fact; nor that .she was a common 
strumpet; for she is still under the protection of the law, 
and may not be forced; nor that she was first takeii with 
her own consent, if she were afterwards forced against her 
will; nor that she was a concubine to the ravisher, for a 
woman may forsake her unlawful course of life, and the law' 
will not presume her incapable of amendment.Nor is 
the mere cessation of a genuine resistance evidence of con- 
sent,'^ All these circumstances, how’eve*, may be very 


Act X. of 1891. 8. 1. Act X. of 1891, s. 2. 

; As to what is (’oiisent, see s. 90; and auk, §§ 194, 195 
I 1 East, r.C. 444 ; 1 Hale, P.C. 628; 1 Hawk. P.C, 122. 
V. Akbur Jkaa, 1 Siitli, Cr. 21. 





material in considering the question, wlietlier the woman 
•Avas really forced or not. It must also be rememjjered that 
wliato’^’er a woman’s actual state of mind luun 

does not commit rape unless his act is done with t e 'now 
ledge that the woman does not consent, and witU tne 
intention to effect it, notwithstanding her want of consent. 

There may be cases in which a woman does not consen in 
fact, but in which her conduct is such that the man leason- 
.ably believes she does.” ^ Don Jiian could not have been 
•convicted of a rape, when Donna Julia, ‘‘whispeimg, 
will ne’er consent, consented.” 


§ 467. As regards the second class of cases, the law was 
laid down in England, that where a woman was so absolutel} 
imbecile as to be unconscious of the nature of the act 
attempted, the offence was rape ; but that if slie understood 
it in the same w'ay that an animal does, and consented to it 
from animal instinct, there was no rape.^ 

•case the act is now made a misdemeanour by 48 A 49 Vict., 
c. 69, s. 5. Under the Code, however, by s. 90, consent is 
not sufficient, if given by a person who from unsoundness ot 
mind, or intoxication, is unable to understand the ‘mature 
nnd consequence of that to which he gives consent. MtUiy 
lunatics possess quite this amount ot understanding. No 
idiot does. If a man by drugs or by liquor, renders a 
\Yoman incapable of knowing wdiat she is about, and tukos 
advantage of her condition to have connection with her, this 
is as much rape as if he had knocked her down and rendered 
her senseless,^ And it would be just the same it he toimd 
her in that condition, and then availed hiinselt ot it, er tooK 
advantage of her when she was asleep.'^ So it 
be rape when a man violated a girl, who supposed that she 


^ 2>er Denman, J., i?.//- v. 2 Q.b.D. 110. And tlie law was 

laid down, in charging tho jury, by Ilonymaii, J., Mj. v. JJai'iatt, 

03; S.(\ 28 LJ. IM-C. 8-5; v. Fhtchvr, 
D.R., 1 C.X\ 30, JUy. v. Barrait, L.K., 2 C.(‘. 81. 

^ hey, V. Camplin, 1 Den. 0.<'. SO. j 1 

‘‘ Ilea, V. Mayers, 12 Cos, 311. Some cases are recorded by Dr. 
Taylor in which rapes were alleged to have bet.'ii coinmitted on \\omea 
while asleep. In one, tho prisoner was convicted; in another, no wa.- 
acquitted on the groimd, which is no longer law, that sneh an act as 
inot rape. It is obvious, as Dr. Taylor remarks, that where tiie s cep 
v»'as not produced by artificial means, or of a l?tliargic charactei, ^ | 
.^rssertion should bo received with extreme suspioon. Ds Irutii is on ^ 
possible in the case of a woman who was accustomed to sexual inter¬ 
course (Taylor, Med. Jiir. ii. 140). 
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was submitting to a surgical operation.^ The case of a 
AYoman who consents under the belief that the man is her 
Imsband, is expressly declared by the Code to be rape. A 
contrary decision in England, which had met with* strong- 
disapproval in Beff. Y, Flattery, was finally overruled by 
statute in 1885r Finally, no consent is sufficient when it 
is given by a mere child. The earliest age at which a girl 
could consent to intercourse so as to prevent the act being 
rape, was originally fixed by the Code, in conformity with 
English law, at ten. By Act X. of 1891, s. 1, the age has 
now been raised to twelve, so that cases of rape are no longer 
an exception to the general rule as to consent laid dosvn 
by s. 90. 

A similar change in the Code has been made by s. 2 of 
Act X. ot 1891, in the exception to s. 375, whicli now makes- 
twelve the earliest period for conjugal intercourse. After 
that age, of course, a husband cannot be guilty of a rape 
upon his wile. He may, however, be guilty of abetting 
others to commit the offence, and it' he is actually present, 
assisting in the crime, he will be a principal, and not merely 
an abettor. Except that such cases have actually occurred;^ 
one would suppose them to be impossible.^ 

§ 468. Some degree of penetration is necessary to com¬ 
plete the offence of rape, but the smallest amount is 
sufficient, even though the hymen remains intact."* 

By the English law there is an invincible presumption, 
as to the impossibility of a rape being committed by a boy 
under lourteen. He may, however, be convicted of abetting 
the crime when committed by others, or of an indecent 
assault under s. 354.^ It has been decided in England that 
he cannot be convicted of an assault with intent to commit 
a rape,^ and in the case of Williams, cited above, Lord 
Coleridge, C.J., held that he could not be convicted of an. 
attempt to commit a rape, that is, to do what the law said, 
he was physically incapable of doing. Hawkins and 
Cave, JJ,, intimated that in their opinion he could be^ 
convicted. The recent current of authorities in reference 


i?ev. V. Flattery, 2 Q.B.D. 410. 
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to attempts (see iwst, § 682) renders it probable that the 
later view would prevail whenever it became necessary to 
decide the case. Some of the courts in America have held 
that in cases of this sort against boys under fourteen, 
physical capacity should be treated as a matter capable of 
proof, and to be proved, independently of any arbitrary 
presumption.^ I am not aware of any Indian decision 
under the Penal Code. In an earlier case under the old 
law, where a boy only ten years old was convicted by the 
Futwah of rape upon a girl only three years old, the Court 
of Nizamut Adalat viewed it as an attempt only, and 
punished it as a misdemeanour with one year’s imprison¬ 
ment.- Dr. Che vers cited from theNizamat Adalat Beports 
a case of a boy of thirteen or fourteen who was convicted of 
rape, and another of the same age, who was convicted of an 
attempt, it being doubtful whether he had consummated 
the crime. It must, however, be remembered that state¬ 
ments .as to the age of natives must be accepted with great 
caution. Dr. Chevers mentions two cases of boys who were 
tried or convicted of rape, who alleged themselves to be 
twelve and eleven years of age, though in the opinion of 
the Court they were above fourteen.^ 

§ 469. ^yhere the offence of rape is incomplete for want 
of penetration, the prisoner may be convicted of an attempt 
to comrnit a rape under Crim. P.C., s. 238. In order, however, 
to justify such a conviction, it must be shown that the 
prisoner w^as attempting something which would have been 
rape, if it had succeeded. It is not sufficient to show an 
indecent assault with intent to have illicit connection. 
The Court must be satisfied that the conduct of the 
accused indicated a determination to gratify his passions 
x\t all events, and in spite of all resistance.” ^ If, however, 
a man attempts to get possession of a woman wlio is imbecile, 
or iinconscious, or who is deceived as to the nature of the 
act, or the character of the person, no force is used or con¬ 
templated; and yet the attempt, if successful, would be 
rape, and, if unsuccessful, would be an attempt to commit 
a rape. This was so held by Lush, J,, as regards the act of 
a man who attempted to have connection with a woman 

I 1 Bishop, s. 4GG. 

“ Kareeni v. Meeun, 1 ISL Di^r. 17G, s. 513. 

■ ^^hevers, Med. Jui*., pp. G74. 675. 

11 ^ Coleridge, J., Beg. v. Stanton, 
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wlidm he knew to be asleep.^ The language of Coleridge, J., 
in Reg, v. Stanton, cited above, which was used in reference- 
to the case of a man who was attempting to have connection 
with a woman under the pretence of applying a medical 
remedy, seems to have been incorrect as regards its appli¬ 
cation to the particular facts. 

§ 470. There is probably no accusation which requires to* 
be watched with more caution than a charge of rape. As- 
Lord Hale says, “ It is an accusation easily to be made, and) 
hard to be proved, and harder to be defended by the party 
accused, though never so innocent.” He mentions a case 
which was tried before himself, in which a wealthy old man* 
of about sixty-three was indicted for a rape, wliich was fully 
proved against him by a young girl of fourteen years old,, 
and a concurrent testimony of her mother and father, and 
some other relations. When it came to the defence, in 
which in those days the prisoner had not the assistance of 
counsel, he afforded ocular demonstration to the jury that 
he was physically incapable, by displaying a rupture, which,, 
as Lord Hale says, was “full as big as the crown of a 
hat.’”-^ Probably it alone stood between him and the gallows.. 
Such charges are often made for revenge, often for extortion,, 
and still more often to shield a reputation which has been 
voluntarily endangered. On the other hand, among the- 
lower classes such offences arc very common, and are 
effected with most revolting brutality. It is not a ^priori 
improbable that the accusation should be either true or 
false. The surrounding circumstances are even more im¬ 
portant than the direct testimony. 

§ 471. Evidence.—In the majority of cases, the onljr 
direct evidence of the rape is that of the prosecutrix herself. 
Where this breaks down, or cannot be obtained, as where- 
the female from extreme youth, or from some incapacity, 
such as being deaf ai d dumb, cannot give her testimony, 
and there is no other evidence producible,‘^ there is nothing 
for it but to acquit. Her evidence should always be 
received, not with distrust, but with caution. Tho first 
thing necessary to examine in support of her statement is, 
whether there is any indirect evidence that sexual connection 
took place. Upon this point it is most important to have 
the evidence of a medical man as to the state of the parts.. 

i V. 12 Cox, 311. ” 1 Hale, 1\C, 635. 

^ >Scc Jiey. v. Whihhead, L.E., 1 C.C. 33. 
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India sucli evidence is often unattainable, but it would 
certainly be a suspicious circumstance if no female relation 
were produced to testify to marks of injury or the like. 
The next thing is to see, whether the coimection, if it took 
place, was against her will. For this purpose all the 
surrounding circumstances should be carefully sifted. The 
character of the prosecutrix, her intimacy witli the prisoner, 
and the amount of familiarity which "she had formerly 
permitted him to indulge in; the place in which the act 
took place, as showing that she might have obtained assist¬ 
ance ; the distance at which other persons were passing 
by; any screams or cries which were heard; her conduct 
immediately after the outrage, her appearance, and so 
forth,^ 

§ 472. The most important point for inquiry in these 
cases is the character of the prosecutrix. She may be a 
prostitute, or of such loose character as to fall little short of 
being such. She may have previously had improper rela¬ 
tions with the accused, or with some other man or men 
other than the accused, or she may be of perfectly un¬ 
blemished character. It is evident thjit the last supposition 
raises a very high degree of improbability as to the woman's 
consent being given to the act. In general, the character of 
a witness is assumed to be good, unless it is impeached by 
cross-examination. In case of rape, however, the chamcter 
of the prosecutrix is so directly relevant to the charge which 
she is making, that it becomes of itself a relevant fact 
within the meaning of s. 11, cl. 2, of the Indian Evidence 
Act. Evidence that no suspicion of impropriety had ever 
fallen upon her would certainly be admissible for the prose* 
cution, though if she were not cross-examined upon the 
point it would hardly bo necessary. On the other hand, 
where a woman’s chastity is admittedly tainted, the degree 
of taint will affect her evidence in very different ways. If 
she was of such loose character as to be open to the approaches 
ot any one, or if she was living on terms of improper intimacy 
with the accused, the charge of rape becomes not impossible, 
but, to the last degree, im{)robabie. Where, however, it is 
nierely show n that a woman has had one or more clandestine 
intrigues, this raises no presumption that she would yield 
to any one who presented himself, and hardly any that she 
"ould yield to any particular man. Accordingly, in two 



^ Seel Halo, 1M‘. (>33, C3G. 
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recent cases, where the question was raised for solemn 
decision in England, it was laid down that, in cases of rape, 
attempt to rape, or indecent assault, the prosecutrix could 
be cross-examined as to facts relating to her chastity; that 
if it was imputed to her that she was a prostitute, or woman 
of generally loose character, or tliat she had had connection 
with the prisoner himself, and if she denied it, distinct, 
evidence to contradict her might be called for the defence.^ 
If, however, she was asked as to previous intimacy with 
other men, and she denied it, her statement was final, and 
could not be contradicted. The distinction taken was, tliat 
in the two former cases the fact suggested wTnt directly 
to the point in issue. In the last, it had only a very remote 
bearing, if any, upon that issue, and if rebutting evidence 
was admitted, the woman w^ould be called upon to defend 
the whole of lier previous life against charges of whicli she 
had no notice.^ In some cases the courts have gone so far 
as to hold that a woman, when cross-examined as to par¬ 
ticular facts relating to other men, might decline to answer.^ 
The former decision, however, was doubted upon this point 
by Williams, J., in lleg. v. Martin,^ and is opposed to the 
general principle that in all cases, civil and criminal, a 
witness may be cross-examined as to matters afiecting cha¬ 
racter, though otherwise irrelevant, and is bound to answer, 
unless the answer might criminate himself.^ This principle 
is affirmed by the Evidence Act, though the judge is given 
a controlling power, which prevents the monstrous abuse of 
the right of cross-examination which took place on the trial 
of the Tichborne claimant.^ 

§ 473. It was formerly hold in England that evidence 
might be offered in a trial for rape and the cognate cases, 
that the prosecutrix had made a complaint immediately 
after the outrage, but that the particulars of the complaint 
could not be stated, nor the name of the person complained 
of. In two recent cases, however, judges of great experience 
refused to be bound by this practice, and laid down the more 
rational rule, that not only the fact that the prosecutrix 
made a complaint of rape, but everything which she stated 

^ See Evidence Act, I. of 1872, s. 155 [4]. 

- Ifcr/. V. nolmes, 1 C’.</. 334; lieg, v, Piilej/, 18 Q.B.D. 481. 
k; • ^ Jl. V. IJoJnsoti, Rubs. A Ry. 211; A'w. v. Cocker oft, 11 Cox, 410. 

^ ^ r>C.&. P.562. 

‘ CmuitlL V. fratt, Jf, & 108; Hex v. Tewin, 2 Camp. 638. 

« Act I. of 1872, s“. 146-148,153. 
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immediately after tlve outrage as to its details, and as to the 
name of the ofteiidea', and what was said to her in reply, 
should be admitted in evidence.^ This also is in accordanco 
with the Indian Evidence Act, s. 8, illus. (/). 

§ 474. Medical E vidence.—In all cases of rape it is most 
important to have tlie skilled and unimpeachable evidence 
of a medical witness, who has examined the prosecutrix 
immediately after* the alleged offence. AVhere many days 
have elapsed, sudh an examination is of little value. Dr. 
Taylor says : “ 'Phe indications of rape, however well marked 
they may be in the first instance, either soon disappear or 
become obscure, especially in those women who have been 
already habituate'd to sexual intercourse. After two, three, 
or four days, unle ss there has been an unusual degree of 
violence, no trace of the crime may be found about the 
genital organs. 1 unmarried women and in children, when 
there has been m' violence, the signs of rape may persist, 
and be apparent . Nveek, or longer.” Casper records a 
case of undoubted ommitted on a child of eight years, 

the indications of on the day following wore un¬ 
doubted. Eleven da^ r the assault the girl was again 

examined. The sexua gans were then in their natural 
state, and there was not ^ least appearance of local injury. 
As showing the caution w ich medical practitioners should 
observe in giving testimony in such cases, Dr. Taylor 
mentions an instance in which, on n charge of rape on a 
girl a little over seven years of age, the accused was com¬ 
mitted for trial, solely on the evidence of the medical man 
who examined her six w'eeks after the alleged event, and 
swore that in his opinion she had been violated. At the 
trial the child admilied on cross-examina,tion that the whole 
of her previous evidence was untrue, and the man \vas 
acquitted.'^ On the other haiuU it is probable that acquittals 
have taken, place improperly in many cases, on the suppo¬ 
sition than marks of injury would have been found a siiort 
time altervvards, where none such appear^ed. 

§ 475. The indications naturally to be looked for will vary 
according to the age of the sufferer. Dr. Taylor says: 
“ With itfspect to marks of violence on the body ol a child, 
these are seldom met with, because no resistance is commonly 

' Pc?* B vies, .T., Ucj. V. Eyre, 2 P. & F. 579; Bramwoll, L.J., Pc//. 
V. B oot/, ]‘.4 Cox, 4G. 

“ Ta>'lo?L', MeJ. Jur. ii. tkS. 
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made by mere children. Bruises or contusions may, how¬ 
ever, be found occasionally on the le»?s.”^ On the other 
hand, where a full-grown man has carried the offence upon 
a child beyond the minimum degree of’ penetration which 
brings him within the law, it is probabkH that he will cause 
injuries far exceeding the mere destruction of virginity, 
which are often evidenced by ruptures ^or lacerations of a 
dangerous or fatal character. It must, however, be remem¬ 
bered that while there may be a rape wbich has left the 
hymen intact, the absence of the hymen isi not necessarily 
evidence of a rape, unless there is proof oi' its having been 
recently torn with violence. The hymen i self is sometimes 
congenitally deficient, or is destroyed by ulceration, or sup¬ 
purative inflammation, a disease to whicii female infants of 
a scrofulous habit are subject.'^ Whe’* 5 distinct signs of 
violence are established, tliey are in - e case of a child 
almost conclusive proofs of rape, as, ^ ‘ ept in some rare 
cases of precocious depravity, tiie cor* of a child cannot 
be assumed, and if she is below tw^e^ ’ ^cdd be unavailing. 
The possibility of a false charge f nains. Dr. Clievers 
mentions a case of a procuress w revenge at the rejec¬ 
tion of a child whom she had ' ught into the officers’ 
quarters at Fort William, injurec ' ) girl’s genitals, and then 
charged the officer with rape.® 

Where the prosecutrix is a girl who has attained full 
maturity, and who was. at the time of the offt3nce a virgin, 
a rape carried out to the last degree would of course leave 
its trace on the female organs. Here the questions would 
be: first,was it clear that the girl had been violated; secondly, 
was there evidence of any degree of violence beyond what 
was consistent with h(3r having consented to the act. Marks 
of injury on otlier parts of lier {>erson as showing resistance 
overcome by forcc‘, would of course be most material on 
the latter point.^ On the other hand, the very ignorance 
of an innocent gfrl, coupled with the shock of an un¬ 
expected attack, njay prevent any resistance until it is 
too late. 

§ 470. In the ease of a woman who is accustomed to 
sexuul intercourse, it is quite a chance whether a', rape will 
leave any marks of injury on tiie genitals. This depends 
Cjp the mode in which the attack is made, and the time at 

‘ Med. Jur. ii. 4.38. - Taylor, Med. Jur. ii. 429—433. 

Ciievers, Med. Jur. 701. ^ Taylor, Med. Jur. ii. d39. 
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wliieli her resistance is overcome. It is more likely that 
signs of violence will be found on other parts of her person, 
^as it is to these that, if she resists at all, the first outburst of 
force will be applied. Some have even doubted whether it 
was possible to violate an adult woman of health and vigour 
4Xgaiu8t her will. Queen Elizabeth’s illustration, when she 
handed a sword to a frail lady, and desired her to sheath it 
in a scabbard which was being constantly moved about, 
appears plausible, but is probably fallacious. When there 
is more than one assailant no woman has any chance. Nor 
where she is drugged, or intoxicated, or terrified into sub¬ 
mission. But apart from such cases, as Dr. Taylor observes: 

A rape may be committed on an adult woman, if she falls 
into a state of syncope, or is rendered powerless by terror 
and exhaustion. An eminent judicial authority has sug¬ 
gested that, in his opinion, too great distrust is commonly 
shown in reference to the amount of resistance offered by 
women of undoubted character. Inability to resist from 
terror, or from an overpouoriiig feeling of helplessness, as 
well as horror at her situation, may lead a woman to succumb 
to the force of a ravislier, without offering that degree of 
resistance which is generally expected from a woman so 
situated. As a result of long experience, he thinks that 
injustice is often done to respectable women by tlie doctrine 
that resistance was not continued long enough.” ^ 

§ 477. Ill many cases where rape is falsely charged, 
advantage is taken of some peculiar condition of the female 
which gives plausibility to the charge. There are certain 
forms of purulent discharge from the female organ, result¬ 
ing from inflamation of the vagina, or from leucorrhcea, 
which are sometimes supposed to be the result of rape, 
and som(‘times are maliciously useil as the pretext lor 
accusing an innocent person. Sometimes this discharge 
destroys the hymen. Similar results follow from a malignant 
form of disease, known as noma jjudendii or destructive 
ulceration of the parts. All of these again are sometimes 
•confounded with venereal infection, and ascribed to contact 
with a man who really has, or is supposed to sufter from 
such a disease. Here a triple medical question arises : first, 
whether the man luid the species of disease whieli he is 
■supposed to have communicated to the female; secondly, 
whether she really suffered from it; and thirdly, whether 

^ Taylor, Mccl. Jur. ii. *143—448; see Ohovor.^, Med. Jar, C81, 
70 - 2 . 
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the time at which it appeared harmonizes with the event 
to which it is assigned.^ 

§ 478. The modern use of anaesthetics in surgery and 
dentistry has given rise to a new class of cases, in which the 
piactitioners administering the narcotic have been charged 
with availing themselves of the condition of their patient, 
to do an act which the law considers to be rape. In some 
cases, it is to be hoped very few, the accused has been con¬ 
victed of the offence. In others the charge has been proved 
either to bo maliciously false, or made under the iniluence- 
of mistake. Dr. Taylor says: “Anesthetics stimulate the 
sexual functions, and the ano-genital region is the last to 
give up its sensitiveness. These charges are sometimes 
made in good faith by modest females. A \voman under 
the partial influence of an anesthetic may mistake the 
forcible attempts to restrain her movements, whilst she is. 
passing through the preliminary stage of excitement in- 
<luced by the anesthetic, for an attempt upon her person. 
In one instance, a lady engaged to be married was accom¬ 
panied to a dentist by her affianced husband. Chloroform 
was given, and a tooth extracted in the presence of this 
gentleman, yhe could hardly be convinced that the dentist 
had not made an attempt upon her chastity.” 

It has been held in Calcutta, on a charge of rape, where 
the injured woman died of the violence used on the occasion, 
that her dying declarations were admissible in evidence, 
although there was no charge for culpable homicide against 
the prisoner.^ The English rule would have excluded such 
evidence. It would seem to be receivable under the Indian 
Evidence Act, s. 32 (1). 

* Taylor, Med. Jur. ii. 432—44:0; Chevers, Med. Jui*. 079. 

^ Taylor, Mod. Jur. ii, 444. 

^ lietj. V. UtHfioniiijavy G Suth. CT. 75. 
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OFFENCES AGAINST PROPERTY. 

Dcpiivation of Property, § 47!). 

Theft, §§ 480-501. 

Extortion, §§ 502 -50G. 

Ilobhery, §§ 507—510. 

Criminal Misappropriation, §§ 511—513. 
Criminal Breach of Tru.st, §§ 514—521. 
Receiving Stolen Property, §§ 522—5H2. 
Cheating, §§ 533—550. 

Mischief, §§ 551—55^1. 

Criminal Trespass. 

Trespass generally, §§ .555—501. 
House-trespass, §§ 5(35—50!). 


^ Chapter XVII. of tiie Code, which treats of 
ouences against property, deals with three distinct classes- 
of crime: 

tirst, those wliieh cause deprivation of property; 

Seomidhj, those whiclr cause mischief to property ; 
_2/u'rcZfy, those in which the rights of property are violated' 
with a view to the commission of some ulterior offence. 

Ihe lirst class is again subdivided, according to Ihe- 
nature and extent of the owner’s * rights over the property 
at the lime ot the commission of the olfeiice, as follows :—* 

. *v hen the owner has full possession and con+rol of the 
property, it it is taken from him without his consent, it is 
nett; it he is compelled to part with it by violence or 
' *‘^^bery or extortion. 

. . • ’here the owner’s possession has accidentally ceased. 
It IS misappropriation. 

Tjersnn *" t'ds paragraph means no more than the 

propertj- “““'nst the offender, is entitled to the posses.sion of tlw 
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III. Where the owner has voluntarily given up the 
possession of the property, if the ofTence consists in a 
violation of the terms on which it is held, it is criminal 
breach of trust. If it consists in the fraudulent means by 
which the possession was obtained, it is cheating, 

Tlie various subdivisions of these three classes of crime 
will be discussed in the present chapter. 

§ 480. Theft.—The elements of theft, as defined by s. 378, 
^re : (1) movable property; (2) in the possession of any one *; 
(3) a dishonest intention to take it out of that person’s 
possession without his consent; and (4) a moving in order 
to such taking. 

(1) Movahle Property is defined by s. 2 as including 
'‘‘corporeal property of every description except land, and 
things attached to the earth, or permanently fastened to 
.anything which is attached to the earth.” It is expressly 
stated by Explanations 1 and 2 ofs. 378, that things attached 
to the land may become movable property by severance 
from the earth, and that the act of severance will of itself 
be theft. This ot course applies to everything growing or 
built upon the earth.^ So it ^vas held to be theft to gather 
salt spontaneously formed on the surface of a swamp 
appropriated by Government.^ In a later case, the same 
court held that the rule laid down in s. 378 was limited to 
things attached to the earth, and did not apply to portions 
of the earth itself, when quarried and dug up by the persons 
who then carried them away. Kernan, j., distinguished the 
last case on the ground that tiie salt was not part of the 
earth, but a growth upon it.^ The Bombay High Court, in 
an exactly similar case, refused to follow this decision.'^ 
Even according to English law, wliere the severance and 
the removal ot things attached to the soil, such as trees, or 
the lead oi a chuich, were not continuous, but separate 
acts, the final carrying away was larceny; and for this 
purpose a tree w’as exactly on the same footing as minerals 
in the soil.^^ Tlie object ofs. 378 appears to be to abolish 
this distinction, and to put the thief who severs and carries 
away, in exactly the same position as if he carried away'’ 
what had previously been severed. 

^ 5 Mad. ILf. killings 3G. 

~ ViVf/. V. Tdhttna Ghautuf/n^ 1- Mad. 228. 

•* Jieij. V. Jtoiayrja, 10 Mad. 255. 

’ JU(j, V. Shicraiii, 15 I3om. 702. 

•' Jtey. V. Toiotif t/j L.H., 1 C.C. 815. 
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§ 481. The Code gives no colour to the idea, which was 
•ut the bottom of many distinctions in the English law of 
larceny, that the thing stolen must have some appreciable 
Talue of itself, and not merely as evidencing a right to 
something else.^ Whatever a man has, it is a crime to 
. steal from him. Where the article taken is utterly without 
value, so that the prosecution is frivolous or vexatious, an 
4 xcquittal under s. 95 would be supported,^ The article 
must, however, be something whicli can be the subject ot 
property. It is laid down in the English law books, 
that there can be no property in a human body, whether 
living or dead, and, tiierefore, stealing a corpse is not 
larceny, though it was indictable as an oliejice against 
public decency.*'^ Sir James Stephen says that this is the 
•only movable object known to him which is incapable 
of being property, and suggests that anatomical specimens 
^nd the like would be personal property.^ The contrary, 
however, was held by Chief Justice Willes, in a case of 
trover against Dr. ilanchjside, wlio had carried away the 
preserved bodies of two children which had grown together, 
and had been kept as a Imus 'iiaturse? 1 cannot think that 
such a decision would be given now, as it would autliorize 
the wholesale plunder of a surgical museum. If the rule 
.as to a corpse should be applied in India, the only punish¬ 
ment for such offences as were committed in stealing, after 
burial, the bodies of Mr. Stewart, the American millionaire, 
.^ind of Lord Crawford, would bo by framing a charge under 
.s. 297. Where a testator had left directions in his 
will as to the disposal of his body, it w^as held that 
they were invalid, and Kay, J., said, “the law in this 
country is clear that after the death of a man, his exe¬ 
cutors have a right to the custody and possc.ssion of his 
body (although they have no property in it) until it is 
properly buried.’* ® Apparently, then, it would be theft to 
remove a corpse from the possession of a person who had 
-charge of it for the j)urpose of burial. Shrouds and coffins 
are the subject of larceny, and are the property of the 
•executors of the deceased, or of whoever buried him, but 
Jiot of the churchwai’dens, or of the persons in whom the 

* ] Hawk. P.O. 148; 2 East. 597. 

- V. KasyUf 6 Bom. H.(\ C.C. 35. 

1 Hawk^ P.O. 148, ii. 

^ 3 Steph. Orim. L. 127. 

1 Hawk. P.C. 148, u. 

Williams v. Wi/liamSy 20 Ch. D., p. GG5. 
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property of the burying-ground is vested.^ The difficulty 
under the Penal Code would probably be to assert that they 
were in the jDOSsession of any one. Water and gas in pipes 
is the property either of the persons by whom, or of the 
persons to whom the article is supplied, as the case may be.^' 

§ 482. Possession.—(2) The property which is alleged 
to be stolen must have been in the possession of some one 
at the time of the thelt. It must therefore have been some¬ 
thing of which a continuous possession is possible. There* 
can be no theft of wild animals, or birds, or fish, while they 
are at large, even though they are on the property of the 
prosecutor, or on property where he has a right to capture 
them.^ But it is otherwise where the creature is tame by 
nature or training, or is confined in some place where it 
may be taken at pleasure, as in a menagerie, or an enclosure,, 
or a fish-pond, or is too young to escape from a place where 
it is under control, or is dead.^ A domestic animal which 
strays upon a neighbour’s ground, or upon a common, does 
not cease to be in the owner’s possession.^ A bull, which 
has been set at liberty by a Ilindu, as part of a religious- 
ceremony, is ^ not the subject of thelt, as its owner has- 
abandoned his property in it, and it has not become the* 
]>roperty of any one else.^ A bull wliich, being dedicated 
to an idol, and accepted on behalf of the temple, is allowed 
to roam at large, does not become res nullius, but is the- 
property of the trustees, who retain all the rights and 
obligations of ownership.'^ Where a man loses or mislays 
property in his own house, or upon his own premhes, it still 
remains in his possession, and any one who finds the article 
is bound to assume that it belongs to the owner of tlie place* 
where it is found. If he appropriates it to himself without 
making the proper inquiries, he commits theft.^ The same 

' 2 East, P.C. G52. 

- Ferens v. (VHnen, 11 Q.J3.D. 21; lirg. v. Wldle, Dearsl. 203; S.C., 
22 1..J. M.C. 123. 

‘ 2 East, 007 ; Jjimsan v. Parui Den'mafhf 20 W.P. Cr. 15; Pe(j». 
V. Jlfi’u Poiliuduj 5 Mad. 300; Phaginna JJome v. Ahar Dome, 15 Cai. 
388. 

■* 2 Ea.st, P.C. G07; iiV/. v. Shaih 10 Bom. 193; Mayarani^. 

driirma w Fichala Katuui, 15 Cal. 402; lietj. v. SJiickh, L.U., 1 C.C. 158*; 
Jiry. V. Towufey, ibid. 315. 

•' 1 Hale, P.C. 501). 

^ Jley. V. Jiandka, 8 All. 51; /Ay. v. A5>«/, 9 All. 348; Dojaesli. 
(Jhunder v. Uira ^hnidal, 17 Cal. 852. 

• Iley. V. FaUa, 11 Mad. 145 

" 1 Hale, P.C. 50G; 2 East, P.C. GG4; AVy. v. Ktrr, 8 C. & P. 17G. 





principle applies to inanimate objects. If a man sends a 
ooat to a. tailor, in the pocket of which he has left his purse, 
or sends a table to a carpenter, in the drawer of which there 
is money, lie retains botli the property and the possession 
•of tile purse and money ; and it makes no difference that 
he was not aware of the contents of the pocket or drawer, 
because he was entitled to have both coal and table back 
again, with everything which they contained. But if he 
had sold the coat or the table in ignorance of their contents, 
his property in the valuables would remain, but his 
possession would be lost. In the former case the oifence 
would be theft; in the latter, misappropriation.^ Where 
iron had dropped out of a canal boat, and was found and 
carried away when tlie water was drawn out of the canal, it 
was held that both the property and the possession of the 
Canal Company continued, and that the taking was theft.*^ 
But where a man buried the carcase of a bullock, suspecting 
it to have been poisoned, it was ruled that this showed an 
intention to abandon both property and possession, and 
that a person who dug up and carried away the carcase 
could not be convicted of theft.^ 

§ 483. Property still remains in the jiossession of tlie 
owner, where it is in the physical custody of some one to 
whom he had entrusted it ibr his own benefit, and from 
whom he can demand it unconditionally whenever he 
pleases. The particular cases of a jiersou’s wife, clerk, or 
servant, are mentioned specifically in s. 27 of the Code, but 
the same principle applies to all similar cases. The plate 
which is supplied for the use of a guest at a hotel; the 
goods which are placed in the hands of a customer at a 
shop, or left at his house for inspection; a horse at livery 
stable, which a professing purchaser is allowed to mount, in 
order to try his paces, still remain in tiie possession of the 
owner.^ So, where a lady who wanted a railway-ticket, 
handed the money to a stranger, who was nearer than herself 
tf) the ticket-office, that he might procure a ticket for her, 
and he ran away with the money, this was lield to be theft, 
as she never parted with the dominion over the money, and 
merely used his hand in place of her own.^ And if) as 

' Ca7't> r, ii/J,t V. QrecUjH Vc?^. 405; S.C. 2 Leach, 952; Merri/ v. Grecti, 
4 M. \ .. Gi>3. 

“ V. llowc, 28 L.J. :M,C. 128; S.C. Bull, 93. 

4 Mad. H.C. Lulin^^s 30. 

" 1 Hale, P.C. 506; 1 Hawk. P.C. 145: 2 Hast, V,(\ 677, C87. 

" licg. V. lUmj^son. 32 L.J. M.C. 53; S.C. L. C. 225. 
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frequently happens in sucli cases, the mere physical custody 
is obtained in the first instance by a false pretence, that wiU 
be the offence of cheating, but the subsequent approjDriation 
of it will be theft. It was the duty of a servant daily to 
ascertain the amount of money required to pay current 
demands upon his master, and then to obtain the amount 
from the cashier, and to discharge the claims. He designedly 
demanded more than the necessary amount from the cashier,, 
paid the charges out of the sum received, and appropriated 
the balance to himself. It was held that he still retained 
the balance as a servant, the master’s possession being un-' 
changed, and that the misappropriation was theft, whether 
the excess was originally obtained by a false pretence or 
not.^ And so it would be if a man at a railway station, 
intending to steal a passenger’s luggage, induced the- 
passenger to entrust it to him by representing that he wa& 
a railway porter. From the moment he got possession of 
the luggage he would have been guilty of cheating, but 
from the moment he moved the luggage away from the- 
direction to the train, he would be guilty of theft.’^ 

§ 484. In order to maintain a charge of theft, it is not 
necessary to show that the person out of whose possession 
the propel ty was taken was the owner, or oven had any titla 
to it whatever. If X steals the goods of A, and then Z. 
steals them again from X, both X and Z have committed 
theft. Under English law much difficulty arose from the 
necessity of stating whose property the article stolen was,, 
and in the case of theft from a thief the difficulty was got 
over by holding that the possession of the original owner was 
unchanged.'^ Under the Code, the question of property is- 
immaterial, but where the person from whom the goods 
were taken had only the physical custody of them, it would 
still be advisable to franie a count stating that they were 
taken out of the possession of the person who is, in law, 
considered to have had the possession at the time of the 
taking.^ 

§ 485. Dishonest Intention.—(3) Tliore must be a dis¬ 
honest intention at the time of the act. The word ‘^dis¬ 
honest” is defined by s. 24 as involving an intention “of 

1 llcjf, V. Coohc, L.lv., 1 C.C. 21)5, explaining liaf, v, Thompsoit^ 32 J .J.- 
M.C. 57. 

^ 2 East, P.C. G97. 

- 1 Hale, P.C. 507; 2 East, P.C. C51. 


’ 2 East, P.C. G52. 
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caTising wrongful gain to one person, or wrongful loss to 
another.” A person who removes the goods of another at 
a fire, with the honest intention of preserving them for the 
owner, and who subsequently conceals them^ and denies 
possession of them, would commit misappropriation under 
s. 403, but would not be guilty of theft.^ Nor can there be 
dishonesty where the defendant does what he bomt jide^ 
though erroneously, thinks he has a right to do. One ot 
the earliest definitions of larceny describes it as th^ 
treacherously taking away from another, movable corporeal 
goods, against the will of him to whom they do belong; 
and then explains, it is said treacherously, because that if 
the taker of them conceive tlie goods to be his own, and 
that he may well take them, in such case it is no offence,, 
nor ill case where one conceive that it pleases the owner ot 
the goods that he takes them ” In such cases the maxim 
Ignm^antia legis neminem excitsat has no application. The 
ignorance does not operate to excuse the crime, but to show 
that one of the essential ingredients of the crime is wanting. 
So, where a servant found fishermen poaching on his master s^ 
_ _ vckf’ncMrl tA nn 


premises, and seized their nets, which he refused to give up 
without his employer’s orders, the Bengal High Court held 

.-I . _i-___4. .AO if WilQ 


tliat a conviction lor thett must be qiiaslied, as it was clear 
the prisoner was acting botiu- fide in the interests of his 
master without any dishonest intention.^ 

^ 486. It luu.st not, however, be supposed that even a 
lond fide claim of right to property in the possession ot 
another will always be a sutlicient answer to a luiarge ot 
theft, if the right claimed cannot be fairly supposed to- 
justify the mode in which it was exorcised. “ If the property 
was in the possession of the prosecutor in such a way that 
he had a right to hold it against the prisoner, that is, that 
the prisoner could not get it without the consent ot the- 
prosecutor, then it would be theft, if the prisoner dishonestly 
possessed himself of it with the intention of appropriating 
it ” ‘ Still less would it be any defence that the accused 
had a claim for the price of an article which had subsequently 
been sold to a third person, and had passed into that por-sou e 
possession.® Or, that he took the property m satislaction ol 


L. 1 links V.V. 508; 


1 Leigh's case, '2 East, P.( . 604. 

- Mirror, cited 3 Stepli. 
case, 2 East, P.C. olO. 

V. G Suth. Cr. 

^ Fer vScoU.'Uid, U.J.. Leg. v. Ammot/er, 4th :Ma(3. Scss^. IbOZ. 
Leg. V. CMlcn, Scotland, C.J., 4th Mad. Sess., 
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a debt due to himself.^ And so, altliougli a joint owner of 
an undivided iamily property can neither be sued, nor 
indicted, for taking what appears to be more than his own 
'Share, because the extent of his rights can only be settled 
by taking the ar*coimts of the whole coparcenary,it would 
be theft if he took the goods for the fraudulent purpose of 
getting any dishonest advantage for himself. For instance, 
'df he secreted any part of the family property for the pur- 
"pose of appropriating it for his own exclusive benefit; or if, 
when a division was in progress, he took possession of any 
articles without the knowledge of the other co-parceners, 
for the purpose of securing to himself an extra share.^ Ami 
so it would be when the holder of the goods had some 
.interest in them, which authorized him to retain them 
against the owner. If I pawn my watcli it would be 
theft to take it away from the pawnbroker’s shop without 
Tepaying the loan.^ ^ And, similarly, if the effect of the 
taking were to charge the holder with its price, as when 
a member of a benefit society entered the room of a person 
•who was both a member and the manager of the society, 
with whom a box containing the funds of the society was 
deposited, and took and carried it away, this was held to be 
larceny, the manager being answerable to the society for 
the funds. And a man might even be convicted of stealing 
his own money from his own servant, if the servant, being 
-ignorant of the manner in which the money was abstracted, 
would have to make it good.^ There can be no doubt that 
a member of a joint family may commit tlieft by stealing 
the separate property of one of his co-parconers.® 

§ 487. Where the dishonest intention is established, it 
makes no difference in the prisoner’s guilt that the act was 
not intended to procure any personal benefit to himself. In 
••one case a man was indicted for horse stealing,whereupon 
liis companion broke into the prosecutor’s stable, took out 
another liorse, drove it into a coal pit and so killed it, witli 
the view of suggesting that a similar accident had happened 

* Jicg. V. Preonath, 5 Sutli. Cr. 68. 

“ V. !:'cn:anl, L.iv., 4C.P. 328. Sec cases cited, ^tayue, lliadii 

•Law, §§ 274, 275. 

^ JiCfj, V. Cfiorlmnailiaiy 3rd ^lad. Scss., 1804, Bittlcston, J.; Viranhatti 
v. Clnm .ia, 7 -Mad. 557. 5G0; v. Pounarantjain, 10 Mad. 180. 

‘ Section 378, iilus. (/>:); lieg. v. (Janffnraiay U Bom. 135. 

‘ J'Uj. V. W(ibstc)\ 31 L.J. M.G. 17 ; S.O. L. ik. C. 77 ; Evg. v. BurgrsSy 
•32 J.M; 51.0. 185; S.O. L. C. 299. 

Empress v. biiaruruy 3 All. 181. 
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to the first horse. He was found guilty of stealing, thougli 
he had never intended to raake any other use of the animal.^ 
And, so it was held in Bengal, where the prisoner took the 
prosecutor’s bullocks against his will, and distributed them 
among the creditors of the latter.*^ In a Bombay case, 
where a number of Hindus had taken a cow out of the 
possession of a IMohammedan, to prevent its being killed in 
violation ot their religious principles, it was held by Tyrell, 
J., that they had not committed the theft which is a neces¬ 
sary element in dacoity, because their intention was not to 
cause the prosecutor "wrongful loss, but to prevent the 
slaughter of kine.-'^ It seems to me, however, that in this 
case the learned judge confounded intention with motive. 
The prisoners did intend to cause the prosecutor the loss of 
his cow wrongfully, that is, without any shadow of lawful 
excuse. Their motive for doing so was a highly con¬ 
scientious one, and outweighed in their minds the obvious 
illegality of the act. In a subsequent case, which was quite 
iindistinguishable, an exactly opposite decision was given, 
and was based on the true ground, that the law is made to 
protect temporal rights, whatever may be the motives which 
lead to their violation.^ 

§ 488. Much difficulty arose in many cases under English 
law, owing to the rule tliat there must be “an intention to 
appropriate the chattel, and exercise an active dominion 
oyer it.” Under the Code no such questions arise. If the 
dishonest intention, the absence of consent, and the moving 
are established, the offence will be complete, however 
temporary may have been the proposed retention.® A 
recent case in Calcutta, however, has imposed a limitation 
upon this view, which, if sound, is very important. 

The case for the prosecution was, that three head of cattle 
Avorth Ks. G^)%w'ere removed from the complainant’s home¬ 
stead under the immediate order of the defendant, with 
a view to coerce the complainant to pay a sum of Bs. 11,. 
which he owed to tlie petitioner as rent. The defence con¬ 
sisted of an absolute denial of the charge, and an assertion 

Oabhaijr^ lluss. v'c lly. 2912 ; see, too, licij. v. Wtfino, ly I^.J. 
M.O. 51; 8.( \ 1 Deu. 865; 7iV//. v. Jon.s, 1 Hen. 188. 

“ lity, V. Madani. .1 8nth. Or. t2. 

7»Vr/. Y. Ihujhuu^ ih liui, 15 All. 

V. J^ani Jhiran, 15 All. 299. See anf-, ^ 9.\. 

Per Lord Campbell. C.J., L'n- v. rnbikor/r, 27 L.J. lOh; S.GV 
B. & B. 458. ^ » 

® V. Xa/itj/jn, 15 Bom. 314. 
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that the cattle had been voluntarily handed over by the 
complainant in part payment of a debt due from him. This 
defence was found to be false, and the defendant was con¬ 
victed of theft. Before the High Court it was contended 
that upon the case for the prosecution the offence of theft 
had not been committed, and this view was adopted by the 
High Court, after an elaborate examination of the draft 
Code of 1837, the reports of the various Commissioners 
thereon, and the entire series of decided cases bearing on the 
subject. The result that they arrived at was, that there was 
nothing in s. 378 which required a wider meaning than that 
given to it by illustration (Z), the effect of which is, that it 
is theft if a person takes the property of another for the 
purpose of extorting from the owner, in exchange for the 
thing taken, something which the taker has no right to 
claim. It followed then that if the claim’ was undisputed 
the taking could not be theft.^ As the judges admitted 
that the courts of Madias and Bombay had given the section 
a more extended meaning, it may be permissible to inquire 
which meaning harmonizes better with the language used 
by the Legislature. 

§ 489. The High Court of Calcutta relied much on what 
they termed the history of the law% that is, upon the various 
forms which the Penal Code had assumed from its first draft 
in 1837 till it became law in 1860. It appears that Mr. 
Macaulay and his colleagues contemplated the very case 
under consideration, and they thought that it was an offence, 
kilt that it should be punished not as theft, but as some¬ 
thing which they termed “ the illegal pursuit of legal rights.’^ 
When tiiO Code was passed, the latter offence was omitted. 
It might perhaps be inferred that Sir Barnes Peacock 
thought tlio offence was included in some other sections, and 
that s. 378 was framed for the purpose of including one 
form of it. Such considei’ations seem, however, to be of 
little weight, even if they are admissible, when the courts 
have to construe the language of a Code which is intended 
to be complete in itself, and to supersede everything that 
had gone before. ” The Court then proceeded to say (p. 670): 

The words in the present section, ‘ whoever intending to take 
dishonestly any movable property out of the possession of 
another, moves that property, etc.,’ must be read with the 


’ Pyn^.oitiio KiOfVrr v. IMt // Sanfy 22 Cal. 669. 

“ Seo the remarks of Lord Herschell iu iSank of Ertqlund v. 
A.r.,p. Ill. ’ 
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definitions in ss. 23 and 24, and the sections will then read, 
* whoever with the intention of gaining by unlawful means 
property to wdiich he is not legally entitled, moves that 
property, etc.,’ and the question comes to be, whether to 
gain property by unlawful means, means to gain the thing 
moved for the use of the gainer, or whether it means the 
gaining possession of it for a time for a temporary purpose. 
V^e think that the first is the more natural meaning ot the 
words, and that, even without the history of this section, that 
is the meaning we should put upon them; but when we 
know that it is that which the framers intended them to 
bear, and that the Legislature refused to sanction the 
explanation which would have given them a wider meaning, 
we think the matter becomes abundantly clear.” 

§ 490. It may be submitted, with great respect to the 
learned judges, that this reasoning is unsound. There was 
un undoubted theft in this case if the defendant intended 
to take the property dishonestly. He did so, if he took it 
with the intention of causing wrongful gain to himself. 
Tlien wrongful gain is gain by unlawful means, of property 
to which the person gaining is not legally entitled. The 
projperty spoken of here i: the same property which is 
spoken of in s. 378. It is the property which, being in the 
possession of one person, is taken out of his possession 
without his consent. It is not tlie property which he hopes 
to gain in exchange for that property. Whether he is or 
is not entitled to something else, does not render it lawful 
for the taker to possess himself of property to which he is 
not entitled. Illustration (?) shows that the gaining pos¬ 
session of such property by unlawful means is thelt, even 
though a temporary possession only is contemplated. But 
the judges appear to have only looked at one lialf of the 
sections 23 and 24 to which they refer. A person is therein 
declared to do a tiling dishonestly, if he docs it with the 
intention of causing wrongful loss to another. Wrongful 
loss is the loss by unlawful means, of projierty to wdiich the 
peivon gaining is not legally entitled. The property here 
spoken of is clearly the complainant s own property, it 
canunot be disputed that the complainant was in lawful 
possession of his cows, and ihat ho lost them by unlawful 
uieans, and that the defendant was not legally (Uititlod to 
the cows, and did not suppose that they were iiis. No one 
can lawiully walk into his debtor’s house, and seize any 
property he likes, as a material guarantee for tlie payment 


TAKING UITHOUT CONSENT. 



[Chap. Xr 


of his debt. The act is imlawfuL and the means adopted 
are unlawful. The defendant if sued in a civil court would 
have no defence, and the existence of a debt would not even 
go in reduction of damages. It would appear, then, that 
every element in the definition of tlieft was satisfied by the 
facts of the case.^ The results following from the decision- 
are certainly not siu-h as to recommend it to general 
ajiproval. 

• § 491. Without Consent.—The taking must be without the 
consent of the person in possession, which iN* something 
difierent from being against his consent {ante, §§ 194, 465). 
There can be no theft where the owner actually consents to, 
or authorizes the taking. But where the taking is the ex¬ 
clusive and spontaneous act of the prisoner, it is no defence 
that the owner has offered facilities for it, in order to secure 
the detection of the thief. For instance, where A conspired 
with several persons to induce two others, who were ignorant 
of the design, to rob him on the highway, tluit he might 
obtain the reward ofiered for apprehending highway robber.^ 
and A accordingly went, in pursuance of the agreement, to- 
the place apj)ointed, v\here the supposed robbery was effected,, 
it was held that no felony had been committed.-^ So, if 
a person, who desires to steal the property of another, applies 
to the owner’s servant to help him, and the servant tells the 
master, who desires him to hand over the property to the 
thief, that he may betaken in the act, this is no theft, as tlie 
owner consented to the taking, but the actual taker may be 
convicted of abetting a theft by the servant.^ On the other 
hand, where in a similar case the owner arranged with his- 
watchman to admit the thieves at the outer door, but locked 
up his counting-house, and a de.-k in which a quantity of 
marked money was left, and the prisoners were captured, 
after they had broken open the locks and carried away the 
money, their act was held to be larceny.^ 

§ 492. The English lawyers hold, that even where the 
owner of the property gives it up to another it is still 
larceny, if he is induced to give it up by a trick ; as whore 
a j-erson presented himself at a post-olBce, and obtained a 
watch w'hich was lying tliere, by falsely representing that he 


* See also cases cited, § 487. 

- ]le(f, V. Marxldiii'l, 2 East, P.G. bOo. 

•' 1*(‘V Alderson, Ik, AVv/. v. JiunK^n, 1 C. Si K.. at p. 301; Rcq. v. 
Ti oijhtkho Nath, 4 i ’a). 300. 

•* Ilex V. Kgffimjioti, 2 I^ast, P.G. GGO. 
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w^js the party to whom it was addressed ; ^ or by a decree of 
<iOercioii which falls short of what would constitute robbery; 

where the defendant,acting as auctioneer at amock auction, 
hjiocked down an article to a woman who, he knew, had not 
bid for it, and refused to allow lier to leave the room unless 
fbe paid for it.‘*^ In the former case, the consent was clearly 
itaeffectual under s. 00, as being given under a misconception 
fact. In the hitter case, it is doubtful whether the 
threatened detention would cause fear of injury within the 
^Meaning of that section. But it is very doubtful whether 
•either case could be dealt with as theft under the Penal 
^ode. The English law requires the owner’s consent to the 
•change of property in the goods;^ and that consent may be 
nhseiit though he assents to the manual possession by 
another. But the Penal Code seems merely to inquire, 
'vhelher the removal, if fraudulent, has been without the 
<'-vner’s consent. There certainly lias in the above cases 
ieii a consent by the owner to the removal, though brought 
i >out by fraudulent means. At most, the crime is a con- 
•siructive tlieft, and the olject of the Co»ie is to get rid of 
constructive offences. Every instance of the sort would be 
Hulictable under s. 400 as cheating. Until, therefore, an 
an tlioritative decision has been given, it would be well 
nlways to join a count under that section. 

§ 4IK). In the great majority of cases, theft is clandestine, 
etlected absolutely without the knowledge of the owne?-. 
Ot course it will be equally theft where the taking is open 
•vind unconcealed, provided it is without the consent of the 
person in possession. Wliere the taking is effected with any 
<jf the circumstances of violence or iiitimidation stated in 
s. t>90, it will become roblcry, but it does not cease to bo 
theft, and where there is any doubt wliether the facts of the 
•case will establish a robbery, it is better to add a charge for 
thelt. “No sudden taking of a thing unawares from the 
person, as by snatching anything from the hand or head, is 
^sutlicient to constitute a robbery unless some injury is done 
to the person.” * A mere struggle for the possessii>n of the 
article raised the offonco to robbery under English law,"* but 
it would still be mere theft under the Code, unless some 


‘ /»o//. V. Km/, D. & B. 281; S,C. 2o L.J. M.C. 142. 
“ ■%. V. McGrath, L.R., 1 C.(\ 205. 

•' /%. V. McKMe, L.R., I (‘.C. 120. 

;! '2 East, P.C. 708. 

/Ao.vV.v' case, 2 East, P.C. 702. 
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actual hurt, or wrongful restraint was caused or attempted 
to be caused in the contest. 

§ 494. Moving.-—(4) Lastly, in addition to all the other 
requisites, there must be a moving of the property v»'ith 
a view to the taking of it. As the essence of the offence 
consists in the fraudulent taking, that taking must hiive 
been commenced. It is not necessary to prove that ^he 
goods were removed out of their owners reach, or were 
carried away at all from the place in which they were found.^ 
Removal, or carrying away, which is a literal translation ol 
the term as^poriatio required by the English law, impties 
something more than the mere moving, which is required by 
the Code. For instance, where a man lifted up and set on 
end a package of linen, which was lying in a waggon, ttnd 
cut the wrapper to get at its contents, but was apprehended 
before he had taken anything out; and where a pickpocket 
got a purse out of the owner s pocket, but was unable to 
carry it away, because it was attached to his pocket >y 
a string; the judges held that there had been no larcc 
for a carrying away in order to constitute a felony musobe 
a removal of the goods from the place where they were ; and 
the felon must, for the instant at least, have the entire and 
absolute possession of them.’’^ Under the Code the luere 
cutting down a tree completes the theft." In the ca*3e of 
a post-office letter-carrier, the taking of a letter out ol the 
bag in which letters were carried during delivery, 
placing it in his own pocket, was deemed sufficient, the jury 
having found that he put the letter in ^ his own pockot 
intending to steal it. ^ And so it was held in Sfadras, whei'e 
a letter-sorter, instead of handing a bearing letter out for 
e’elivery in the usual course, secreted it on his person, that 
he might give it to the delivery peon himself, with a view 
to sharing tlie postage payable by the addressee. The High 
Court ruled that by this act ho took the letter out of the 
possession of the post-office authorities, without their con¬ 
sent, for a fraudulent purpose, and therefore committed 
theft."* 

§ 495. Husband and Wife. —There is one point upon which 
the Indian courts nj)pear to be in conflict with the English 

' Cfitrrifs case, 2 East, 550; Wilkinyotcs case, ihid. 

- Section 378, illua. 5 Mad. il.C. UnliiijjfH 3C. 

‘ AVv/. V. Poynion, L. A* T. 247; S.C. 82 L.J. M.C. 20. 

^ /a}/. V. 11 Mad. 220. 
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courts and with each other, viz. upon the question, whether 
husband aud wife can be convicted of stealing each 

other. According to English law, husband and wife can 
bring no criminal charge against each other, and cannot be 
allowed to give evidence against each other upon any 
criminal charge, unless in cases where personal injuries 
have been effected by violence or coercion by the hushind 
upon the wife, or by the wife upon her husband. This 
doctrine is founded upon the legal identity of husband and 
wife, which, according to the habit of English lawyers, is 
disregarded in cases where it would lead to results too 
flagrantly absurd.^ Consequently, neither wife nor husband 
can be convicted of stealing from each other, nor can 
any one be convicted of receiving from either property 
stolen by one from the other, because where there is no 
thief there can be no receiver.” Nor can any one be con¬ 
victed of larceny for assisting a wife to remove her husband s 
property, even though her intent be wrongfully to deprive 
her husband of his goods, and although she is about to 
leave him, provided she is not leaving him for any adul¬ 
terous purpose.® Where, however, a man, acting in concert 
with a wife, who has committed, or who is about to commit 
adultery with him, helps her to carry away her husband’s 
goods, he may be convicted of larceny, as the adultery, bv 
revoking the wife’s authority to deal with her husband s 
goods, makes her taking fraudulent from the first.'^ These 
principles have, however, been to some extent trenched 
by the Married Women’s Property Acts of 1S82 and 1884. 
By the former Act, 45 & 40 Viet., c. 75, ss. 12, 1(>, cither 
husband or wife may commit larceny by stealing the sepa¬ 
rate property of the other, provided such act is done by 
either while leaving or deserting, or while about to leave or 
desert, the other. Where criminal proceedings can be 
h\keu under this Act, then, under the later x\.ct, 47 cV 48 
Viet., c. 14, husband and wife may give evidence agaiust 
each other, 

§ 490, As regards India, it might almost be sufficient to 
say that there is nothing in the Code to warrant the appli¬ 
cation of the English rules to eases governed by it. /(^0 


^ nec/. v. Lord Moifor of J.ondvn, 16 Q.B.D. Ti± 
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^to s. 378 has been relied on as showing an intent to adopt 
at least"]part of that rule; but that illustration is probably 
only meant to distinguish the case of one who must neces- 
'Sarily know the wife’s authority had ceased, from the case in 
the preceding illustration, where he might suppose it to 
exist. Where husband and wife are living together on the 
usual terms, eacli possesses, or may reasonably suppose that 
he or she possesses, a'considerable authority to deal with the 
goods of the other. Acts done under such a belief can 
never be theft {ante, § 485). The limits of such a belief are 
easily reached. Neither under Hindunor under Muhaminedaii 
law does either party to a marriage obtain any right to the 
separate property of the other, except in certain clearly 
defined cases. The same rule is expressly laid down by 
s. 4 of the Indian Succession Act, X. ot 1865, as regards 
marriages governed by it. By s. 120 of the Indian Evidence 
Act, I. of i872, husband and wife are competent in criminal 
cases to testify for or against each other. There^ is, there¬ 
fore, no indication iii the law of India of that mystical union 
of persons by marriage which should render a deliberate 
theft by one from the other an innocent act. 

§ 497. The current of recent authority in India appears to 
be in favour of this view. In a case under the old law, the 
Bengal Foujdary Adalat ruled that a Hindu husband cannot 
be convicted of robbing his wife, the wife, according to 
the Hindu law, being completelv under the control of her 
luisband.i And so, tScotland, C.j. directed the jury, that a 
count which charged a prisoner as a receiver could not be 
sustained, inasmuch as he had received the goods from the 
prisoner’s wife, and she could not have been convicted ot 
stealing from her husband.On the other hand, it has 
been laid down in Bombay that a Muhanimedan wi(e may be 
convicted of stealing from her husband, as there does not 
exist the same identity of interest between husband and wile 
under Muhammedan as under English law.*^ And in a Madras 
case, where two persons were indicted, the one for adultery 
with and enticing away the wife of the prosecutor and thett 
of his 2 )roperty, and the other for abetting the enticing and 
theft ; and it appeared that the wife, by means of false keys 
supplied to her by the second prisoner, got possession of the 
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^ Hex V. Ooiiimram, 3 Dig. 129, R. 185. 

^ Her/» V. yeukaia lleddij, 4th Mad. Scss., I8u4. 
Her/. V. Khatahai, 6 Bom. H.O. C.C. 9. 
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prosecutor’s jewels, and handed them over to the prisoner, 
but the adultery was negatived, the High Court held that 
it was still open to the jury to say that the prisoner dis¬ 
honestly took part in the removal of the husband’s property. 
In the latest case on the subject, a Hindu wife, during, her 
husband’s absence, removed iiis property from his house to 
that of lier paramour. On the husband’s return he charged 
them both with theft. Both were convicted, but on appeal 
the deputy magistrate acquitted the wife on the strength ot 
the illustration (o) to s. 378, The High Court reversed the 
acquittal. They said: “There is no presumption of Jaw 
that the wife and husband constitute one person in India for 
the pm pose of criminal law. Theft is an offence against 
property. And where there is no community of property, 
each may commit theft in regard to the property of the 
other. The question is one of intention. If the wife, 
removing the husband’s property from his house, does so 
with dishonest intention, she is guilty of theft.” ^ 

§ 498. Theft by Clerk or Servant.—Theft is punishable 
with increased penalties when committed in respect of any 
property in possession of his master or employer, by any 
one being a clerk or servant, or being employed in the 
capacity of a clerk or servant (s. 381).' Exactly the same 
words arc used in s. 408, where their meaning will be 
discussed (iwst, § 518). In their application to s. 381 they 
are not likely to cause much difficulty. Propert}" is in the 
possession of a master or employer, it it is in the possession 
ot any other clerk or servant who holds it lor the master 
or if it has been received by the clerk or servant on account 
of his master, and has been appropriated to his use, as, for 
instance, by placing it in a till, cart, barge, granary, or any 
other place of deposit, for property belonging to his master, 
or by crediting it to him in account.^ If, however, the 
master has never had any possession of the property exce[)t 
by the delivery of it by a third party to the servant lor the 
use ol his master, and if the servant has not done any act 
to change his own original possession into a possession on 
hehalt ol tho master, his misapprojndatioii of the property 


^ 5 ]\Iad. Il.C. Killings 2,'}. This is directly opposed to tho dccisiou 
ill /tey. V. . hxTy, § 49^^ 

V •^* 17 Mad. 401. This case is directly opposed to /k</. 
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to his own use would not be theft under s. 381, but criminal 
misapjn’opriajtion under s. 403, or criminal breach of trust 
under s. 405d In a case where the prisoners, who were 
burkundauzes, placed on guard over the Police Treasury 
buildings, stole money in a box which was ])laced in the 
building, the Court held that they should be convicted 
under s. 381, as having stolen the property of tlieir master 
while being employed as servants.^ In a similar case, where 
the prisoners were constables employed to guard the house 
of a i)rivate person, the Court convicted under s. 380, not 
under s. 381.^ The reason of the difference was, that in the 
former case the prisoners were the servants of the Govern¬ 
ment, to whom the building belonged, while they were not 
such in the latter case. 

§ 499. Evidence of Theft.—In cases where no direct proof 
can be given of the actual taking, the usual evidence of a 
theft consists in showing that the prisoner was found in 
possession of, or dealing with the stolen property.*^ The 
weight to be given to such evidence is purely a question of 
lact, and may vary from absolute proof to the weakest 
degree of suspicion. 

“ It may be laid down generally, that wherever the 
property ol one man which has been taken from him without 
his knowledge, or consent, is found upon another, it is 
incumbent on that other to prove how he. came by it; 
otherwise, the presumption is that he obtained it feloniously. 
This, like every other presumption, is strengthened, weak¬ 
ened, or rebutted, by concomitant circumstances, too 
numerous in the nature of the thing to be detailed. It will 
be sufficient to allude to some of the most prominent, such 
as the length of time which has elapsed between the loss 
of the f>roperty and the finding it again; either as it may 
fuimish more or less doubt of the identity of it; or as it 
may have changed hands oftener in the mean time; or as 
it may increase the difficulty to the prisoner of accounting 
for how he came by it, in all which considerations that of 
the nature of the prop^erty must generally be mingled. So 
the probability of the prisoner’s having been near the spot 
from whence the prop)erty was supposed to be taken at the 
time, as well as his conduct during the whole transaction, 

Waites case, 2 P.C. 570; ISanilviffi case, ihi>L 571. 

- yOr/, V. Jtnjpurnath Siufjh. 2 Suth. ('r. 55. 

V. Jidiilndth Sifnjh, 3 Sutb. O’r. 29. 

^ Evidence Act, I. of 1872, s. 114 (a). 
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both before and after the discovery, are material ingredients 
in the investigation. Bat the bal*e circumstance of finding 
in one’s possession property of the same kind which another 
has lost, unless that other can from marks, or other circum¬ 
stances, satisfy the Court and jury of the identity ot it, is 
not in general sufficient evidence of the goods having been 
feloniously obtained. Though, where the fact is very recent, 
so as to afford reasonable presumption that the property 
could not have been acquired in any otlier manner, the 
Court is warranted in concluding it is the same, unless the 
prisoner can prove the contrary." Thus, a man being found 
coming out of another’s barn, and, upon search, corn being 
found upon him of the same kind with what was in the 
barn, is pregnant evidence of guilt.” ^ 

Where property is found in the possession of another 
immediately after it is missed, the presumption is in general 
overwhelming that the person is the thief. Lord Hale, 
however, mentions a case in which a man who was found in 
possession of a horse on the very day on which it wis 
stolen, was tried and condemned “before a very learned and 
wary judge,” and afterwards executed. About six months 
after, another man upon conviction for another robbery, 
“contessed he was the man that stole the horse, and being 
closely pursued desired a stranger to walk his horse for him, 
while he turned aside on a necessary occasion and escajied.’’^ 
Lord Hale does not say whether the accused offered this 
explanation on his arrest, or when first placed before the 
magistrate. If he di»l not, he had no one to blame but 
himself. Thieves in a crowd have been constantly known 
to transfer their booty to the pocket of the most respectable 
person near them, h alse charges of theft are often founded 
upon similar contrivance. Where the place in which the 
property is found, is one to which several persons have equal 
right ot access, it cannot be said to be in the possession of 
any of tliem. Tiie mere fact of finding property in a family 
house, can raise no presumption that any one of several 
males living in the house had brought it there,^ It \Nould 
be <'therwise, of course, if the property \\a.s found in a room, 
in a box, exclusively used by any individual member. 
^0, when stolen property wUvS traced t) the husband’s house, 
unu the wife and husband were shuwi. to have hcei) jointly 
secreting it, it was held that these facts established no 

‘ 2 East, P.r. OnO. - ‘2 Hale, Vr. 289. 

' Yi //. V. Midhnrij 0 Bom. 781. 
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tlJ t w; T f“^erable interval has elapsed between 
the theft and the finding, the weight to be attributed to this 

cfse wtr,!! circumstances of the 

wn!!l'l property lost consisted of two pieces of 

I'ril 1 • ? ’’ state, each about twenty 

} aids, which were missed on the 23rd January, and traced to 

thA 21st March, Patteson, J., said : “ I tliink 

mture“S tV’ i”! ‘^OHsidered with reference to the 

nature of the articles which are stolen. If they are such as 

pass from haml to hand readily, two months would be a lon<>- 

” ‘TOother case, a knifes 

candlestick, watch, eye-glass, and muffineer were all stolen 

found in\if“'® were 

tound in the possession of the prisoner. Tindal, C.J., pointed 

lit to the jury that it was improbable that this curious 

npr nn'^“ ° articles could all get into the bands of the same 

FnSs w 1 ?® something to do witli the original 

rloal T the circumstance required a good 

if. i ^ appear to have been 

the property stolen can only be ideutided 
mis 1 generally be unsafe to convict the 

widf U ’ 'ff '^e brouglit into personal connection 

with It, either as having just left a place wliere propertv of 

whe,n! f warehouse: or 

here he has been entrusted with goods, such as coal, for 

lehvery, and afterwards is found disposing of similar goods, 

iiositfon 4 % business for a person in lii.s 

•' ® would never convict anv 

CTsa K \T r unknown person, merely 

because ho would not give an account of liow lip came by 

them, unles.s there was due proof made tliat there was *a 

iust mtiT M SO'ids.” ^ put in JJtnioii's case, 

'IWl-s ®’/ ’“ SO iuto the London 

JJocks sober without any means of getting drunk, and 

comes out ot one ot the collars very drunk, wherein arc a 
’ Jhff. V. Dt Sih-a, rj K.W.p. 1-20. 

3 //‘ ^ ' 7 c. & 1\ 551 ; Ina S/ulku v. 11 Cal. 100. 

^ V. Dimti/, xAI.S. note hy Mr. (ireavos, 2 Buss: *278 

02 ; n,, V. 

2 Halo, P.C. 29(1. 


miST/fy 



)9-503.] 


EXTORTION. 


685 


niillion gallons of wine, I think that would be reasonable 
evidence that ho had stolen some of the wine in that cellar, 
though you could not prove that any wine was stolen, or 
nny wine was missed.” And so, if a train had just started 
irom a railway station, and a cooly was found leaving the 
station with a valuable watch in his waistcloth, of which he 
could give no reasonable account, I imagine he might be 
convicted of theft, though the actual owner could not be 
produced. 

§ 502. Extortion (s. 383) agrees witli theft in being 
a mode of dishonestly getting possession of the property 
ot another; and therefore it can never be committed, where 
the demand, which is the foundation of the charge, is one 
which tlm accused bond fide believed himself entitled to 
make. Ihe property which is obtained by extortion is not 
hmited, as in thett, to movable property. It is described as 
any property or valuable security, or anything signed or 
sealed wliieh may be converted into a valuable security.” A 
man might commit extortion by compelling another to assign 
to him an estate, or to create a mortgage or an annuity in 
his layout A valuable security is defined by s. 30. The 
rafiical dilierence between theft and extortion or robberv, is, 
tiiat in the latter eases, the offence is carried out by over¬ 
powering the will ot the owmer, and thereby inducing him 
o gi\ e up his owui property. The important question tliere- 
oie is, '' hat means are so illegal as to convert an innocent, 
or actionable, proceeding into a crime. 

§ o03. As regards extortion, these means are described 
ly the words (s. 383) ‘Svhoevcr intentionally puts any 
person in mar ot any injury to that person or any other, and 
1 lereby dishonestly induces the person so put in fear to 
( eliver to any person,” etc. The word ‘‘injury” is defined 
} s. 41 as denoting “ any harm whatever illegally caused 
o any person, in body, mind, reputation, or propertv.” It 
IS o Y^‘jus, how'ever, that no criminal charge could be sus- 
^ainec y a man ot ordinary health and vigour, who gave 
P^opertN because he w’as threatened with a blow from 
'vitli the repetition of a story which w^ould 
whio?i ridicule. The threat must be of an injury 

^ a person into fear as to induce him to 

tlio Ti property. Exceptional cases might arise w!'.?uv 
peisou was a child, a nervous w'oman, or a man in weak 

' %.V. Abdul Kadtir, 3 Bom. U.C C.C. i-j; Z Rulings 14. 
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health or advanced old age. Putting aside such cases, the 
question will be, what is the degree of fear which would 
pistify a person of ordinary strength of mind in giving up 
his property, in order to escape from the injury with which 
he was threatened. 

This question was for the first time thorouglily examined 
in a case where the prisoner was charged with robbery, the 
fact being that the prosecutor had given him the money, 
under terror induced by a threat that the prisoner wouid 
take him before a magistrate and accuse him of having 
attempted an unnatural offence.^ The judges held that the 
charge was made out. The result of the discussion is stated 
as follows by Sir Edward Hyde East.'^ On the one hand the 
fear is not confined to an apprehension of bodily injury; 
and on the other hand, it must be of such a nature as, in 
reason and common experience, is likely to induce a person 
1o part with his property against his will, and to put him as 
it were under a temporary suspension of the power of exer¬ 
cising it through the influence of the tenor impressed ; in 
which case, fear supplies, as well in sound reason as in legal 
construction, the place of force, or an actual taking by 
violence, or assault upon the person.’’ A threat of charging 
another with misconduct, not amounting to a crime, but 
calculated to injure him in his reputation, or in his domestic 
relations, would come within the section.^ 

§ 50*4. Threats of bringing criminal accusations are ex¬ 
pressly recognized as modes of extortion by ss. 388 and 390, 
whicli inflict special punishment, whether the person 
threatened has yielded or not, where the accusation threat¬ 
ened is of a heinous nature. Extortion is not limited to 
threats of such accusations, though cases ma}" easily be 
imagined where the accusation threatened ought not to over¬ 
power an ordinary mind. Where a woman was got into a 
room wliere a mock auction was going on, and was told that 
an article was knocked down to her, and that if she did not 
pay she sliould go to Bow Street before a magistrate and 
thence to Newgate, there to be imprisoned till she couhl 
raise the money, and then a pretended constable was brought 
in, and she paid the money for the purpose of obtaining her 
lihorty, a conviction for robbery was set aside. The judges 

’ BohYtollijs cast'i, '2 .East, P.C. 715; S.<\ 1 Lench, 220. 

- 2 East, 1\C. 7J8; kcc, too, jirr Wilde, J3., lifij. v. W'dltony L. A U. , 
2S8; 32 L.J. M.(:. 79. 

lirtj. V. To ini Id so r (1895), 1 Q.B, 70o. 



held that there was no reason for such a degree of terror 
in this case as to induce the prosecutrix to part with her 
money; she might have known that having done no wrong, 
if she had been taken to prison, the law would have taken 
her under its protection and set her free. And that the law 
did not allow the fear of being sent to prison to be a suffi¬ 
cient ground of terror to constitute a robbery.” ^ Such a case 
in India would certainly be robbery under s. 390, as there 
was an actual wrongful restraint. If, however, there was 
only a threat, with no immediate power of carrying it out, 
it would probably be held insufficient to amount to extortion. 

In the case of criminal accusations, as in all other cases, 
the threat may be of injury to another, if it is intended to 
operate upon the person to whom it is made. Where the 
prisoner threatened A’s father that lie would charge A with 
having committed an abominable offence with a mare, unless 
he would buy the mare from him for £3 10s., it was held that 
he had committed an offence under a statute similar to 
s. 389.'*^ And it is immaterial whether the charge is true or 
false, for the offence consists in using the terrors of the law 
for the purpose of extracting monev.^ 

§ 505. Threats in times of public disturbance to bring 
a mob down upon the prosecutor’s house to destroy it, unless 
money is given ; ^ or threats to cause the loss of an appoint¬ 
ment, by the use of influence with the superior of tlie person 
threatened, come within s, SSO.*' Tiie seizure and detention 
of carts of firewood until dues were paid on them, was held 
not to create a fear of an injury within the meaning of 
s. 383, even on the assumption that the claim was unfounded.® 
Nor is it extortion to obtain money from a person who 
believes it to be legally due, though his belief is created by a 
Iraud. The offence is cheating.’' It lias been ruled in Calcutta, 
that extortion can never be committed unless the owner of 
the property actually delivers it to the accused, and that it is 
not sulliciout if he takes it away in presence of the prosecutor.^ 

' l\(X 732; c/\ v. McGmtJ., L.R, i C.C. 

where, under rather weaker oircurnstaucos, the judges doubted 
Avliether a robbery had not been made out. 

- lieg. V. JGdman, L.H., 1 12. 

•' Ihg. V. Mohurrul'^ 7 Sixth, t’r. 2H. 

^ AstUy'a case, 2 East, P.C. 72d; Urov')(\, case, 731. 

•* AVer Abbfis Ali v. Oi^ied Ah, 18 Suth. Cr. 17. 

V. AhdiU Kadcr, 3 Boin. il.C. C.r. 45. 

‘ V. Me,..an, 5 U. J. & P 147. 

V. Du/ndooddeat, 5 Suth. Cr. 19. 
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In the particular instance, it was lield that the offence really 
committed was robbery. But suppose a man enters the room 
of another, and threatens to accuse him of murder, unless 
money is paid to him, and tlien takes up a purse which is 
lying on the table. If the prosecutor nods to him, and ho 
then carries it away, surely this is a delivery to him; and 
what difference can it make that the prosecutor simply 
allow^s his purse to be carried away, under the influence of 
fear, without resistance or objection? ^ Where several persons 
are engaged in the same design to extort money, and some 
use the threat, while others receive the money, all are guilty 
of extortion.^ 

§ 506. The fear caused by the threat must be the operat¬ 
ing influence which caused the delivery. If the prisoner 
is already in possession of the property, a subsequent threat 
which prevents the owner from claiming the return of the 
property will neither be extortion nor robbery. H. slipped 
his hand into the prosecutor’s pocket, and took his purse* 
The prosecutor then saw his purse in the hand of H., and 
demanded it. H. replied, Villain, if thou speakest of thy 
purse, I will pluck thine house over thy ears, and drive thee 
out of the country, as I did John Somers.” Upon this he 
went away with the purse. It w'as held that if he had used 
this language before he got possession of the purse, it would 
have been robbery, but as the tlieft was complete before the 
menace, it was only larceny.^ So, if persons come to rob a 
man, and make him swear to bring them a sum of money, 
which he after^vards does; if the subsequent delivery is 
from a sense of the obligation of the oath, it is not extor¬ 
tion ; if from a continuing sense of fear, it is.** In one case 
the prisoner threatened to accuse the prosecutor of an 
infamous crime. Various negotiations were entered into to 
buy off the cJiarge, and at last a sum of money was paid to 
him. The prosecutor deposed that at the beginning of the 
transaction he apprehended injury to his person and cha¬ 
racter, but that at the time when he handed over the money 
he had no such apprehension, but parted witii it for the sole- 
I»urpose of bringing the prisoner to justice. It was held 

' See 2 Ea.-^t, P.C. 707. 

V. ^'Ihankar Tlloiijvat, 2 Bom. II.C. 417. 

IIitvrnair *fi case. I jialc', IM.'. .Oat, rccogihzcd by Be Grov, C.J., 
ami Lord i Mansfield, C.4., in Jhjnnolln'a cus:-; 2 ‘ East, P.C. 724. 
7*2'). 

^ 1 Hale, P.C. im ; 2 P.C. 733. 


BOBnERY. 



G8i 


tliat no robbery was committed, and in India it would be 
lield that there was no extortion.^ 


§ 507. Robbery (s. 390) is a special and aggravated form 
of either theft or extortion. In either case, it is necessary 
to establish all the facts which are required to make out a 
complete theft or a complete extortion, as already defined. 
Extortion becomes robbery “ if the offender, at the time of 
committing the extortion, is in the presence of the person put 
in fear, and commits the extortion by putting that person 
in fear of instant death, of instant hurt, or of instant wrong¬ 
ful restraint to that person, or to some otlier person, and, by 
so putting him in fear, induces the person so put in fear 
then and tliere to deliver up the thing extorted. The 
offender is said to be present if he is sufficiently near to put 
the other person in fear of instant death, of instant hurt, or 
of instant wrongful restraint.” Theft becomes robbery if the 
offender voluntarily causes, or attempts to cause to any person, 
death, or hurt, or wrongful restraint, or fear of such. It will 
be observed that the person to wlioni the injury is caused or 
threatened need not be the person who is being robbed. A 
threat by a robber, that he will kill a man’s wife or child, 
if there is an immediate capacity of carrying out the threat, 
will satisfy the section.^ 

There is, however, an important difference between 
robbery founded on extortion and robbery founded on theft. 
In the former (‘ase, the entire menace must have been com¬ 
pleted before the property was delivered up, and must be 
•the cause of the delivery. In the latter case, it is indifterent 
whether the violence, or threat of violence has been offered 

in order to the committing of the theft, or in committing the 
theft, or in carrying away, or attempting to (^arry away, pro¬ 
perty obtained by the theft.” The result is, that, in the 
lormer instance, Hannan's case, cited above (s. 506), is still 
good law; in the latter instance, it is not. 

§ 508. Any violence which comes within the terms of 
s. 390, and which is used for any of the purposes there speci- 
lied, will convert theft into robbery, as, for instance, if a 
person is hurt by the offender in the act of tearing off an 
ear-ring or nose-ring.^ So in the case of threats, what is 
important is the effect reasonably produced upon the mind 


’ i?.case, 2 East, 731. 

“ J*cr Jioliiani, B.. 2 East, E.E. 718. 
case, ‘i East, P.C. C57. 
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of the prosecutor, not the actual purpose of the offender to 
carry out his threat. In Bonnolhfs case, Lord Mansfield, 
C.J., said : ‘^That it ^Yas clear no actual danger to the owner 
need exist, for if a tinder-box or candlestick were used 
instead of a pistol, it was still robbery.’’^ And, of course, it 
would be no defence to show that the pistol was unloaded or 
out of order. Nor is it necessary to show actual threats, if 
the conduct of the accused implies a threat; as, where a mob 
came up to a house after the prosecutor had refused to give 
money to one of the members, and only went away after he 
had given them the money they asked fur.- Nor does it 
make any difference that the article was obtained under the 
plea of asking for charity, or under colour of a sale, if it was 
really extorted by such violence, or fear of violence, as 
amounts to robbery.^ And it is equally robbery, though 
the articles were not taken from the person of the owner, if 
they were taken in his presence, while he was under the 
influence of the fear caused by the prisoner’s conduct.'^ 

§ 509. Every robbery involves a completed act of theft or 
extortion, and therefore the accused must have had such a 
possession as would constitute either of the above crimes. 
Where it was found that the prisoner had stopped the prose¬ 
cutor as he was carrying a feather-bed on his shoulders, and 
told him to lay it down, or lie would shoot him, on whi(;h 
the prus^cutor laid the bed on the ground ; but before the 
prisoner could take it uj), so as to remove it from the spot 
where it lay, he was apprehended, the judges were, of 
opinion that the offence was not completed, and the prisoner 
was discharged.’'* In India he would have been convicted of 
an attempt, under s. 511. If, however, the accused has liud 
even a momentary possession of the article, it is suflicient, 
though he afterwards drops it, or returns it to the owner.^ 


§ 510. The violence which is necessr'S'y to make out a 
robbery, must have been used for one of the purposes men¬ 
tioned in s. bi)0. Where a man was trying to steal a basket 
wliich was tied to a cart, and the owner stretched out his 
arm to lay hold of it just at the moment when the thief was 

‘ 2East, 72(). 

’ TajAiaa case, 2 East, P.C. 712. 

■ 1 Hale, P.O. 588; Simoji'a .o, 2 Kast, P.O. 712. 

‘ 1 Halo, V.C, .538; 2 East, P.C, 707; 7.5 7 . v. DidaJooddcc.i, 5 Suth. 
Cr. 10. 

Faryid'^- case, •> East, P.C, 557; 1 Hale, P.C. 533. 

■’ i:ase, 2 East, E.e. 557: C’s ibid. 
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the strinc^ with a knife, and the prosecutor’s wrist 
was cut, upon which he released his hold, nnd the prisoner 
made off with the basket, this was held to be only theft, as 
the wound was a mere accident. It would have been dif¬ 
ferent if it had been inflicted to make the owner give up his 
grasp.^ So, wliere a thief, finding himself observed, aban¬ 
doned his booty and ran away, throwing stones at the owmer 
to prevent pursuit, the Madras High Court stated the offence 
was not robbery.^ If he had retained the goods, and beaten 
off pursuit by pelting the pursuers, it would have been 
robbery. 

In robbery, and also in the offence of dacoity (s. 391), 
whicli is one of its forms, there can be no conviction where 
the property was taken by force or menaces, under the 
ho)i(1 fide belief that the prisoners were taking what was 
their own.^ But it is no excuse that the prisoners were 
actuated by moral or religious motives in depriving another 
of what they knew to be his property.*^ 

§ 511. Criminal Misappropriation is the act of dishonestly 
converting to a man’s exclusive use, even for a time, the 
movable property ot another, which has come lawfully 
into the possession of the offender (s. 493). The latter 
circumstance distinguishes the offence equally from theft 
and from cheating. It will be observed that all the illus¬ 
trations given in ss. 403 and 404 are of (iases where no 
contractual relation exists between the owner and the 
possessor of the property, before the misappropriation takes 
place. So the section applies where more money than was 
<lue was given to the accused, who retained tiie balance 
after he found out the mistake.^ And so it would be if 
a man called at the post-office for a letter or a. parcel 
which he expected, and the clerk gave him one addressed 
to a different person with a similar name, and ho kept it^ 
after he had found out that it was not intended for him.^ 
It may, perhaps, be that s. 403 only applies to such 
cases, and that s. 405 is intended to govern all cases, wliere 
the possession is received upon a distinct understanding as 
to the mode in which the {)roperty is to bo dealt witli. Ono 

' V. Kdwards f 1 Cox, 32. 

- Weir, 94 [ICG]. 

Expirfc Kara/,a XaeJnar, 3 Mfid. ILC. 254. 

V. Kam Bamn^ ]5 All. 299 ; anUi, § 485. 

(' n 2 N.W.P. 475; see 75<y. v. Mildirtan^ l-.Pv , 2 

C.C. 38. 

“ Sec F,cg. Y. Kay, D. & B. 231; S.C. 25 L.5. M.C. 149. 



class of such cases may, however, raise discussion. I have 
already pointed out that a servant cannot be convicted of 
theft by taking goods of which the master has never had 
any possession except through him. For instance, where a 
clerk is sent out to collect money due on a bill, or a servant 
to buy and bring home goods. (See ante, § 498.) If the 
money or goods are misappropriated, should the offender 
be charged under s. 40d or under s. 408 ? Such cases are 
treated in England as embezzlement, not breach of trust ; 
as, for instance, where a shopman sold goods over the 
counter, and received cash, but did not enter the trans¬ 
action, and pocketed the money.^ The clerk or servant is 
in no proper sense of the word a trustee. The money or 
goods are his master’s from the moment he receives them, 
and if they were stolen from him, they would be alleged in 
the charge to be the property of the master.^ The point 
seems only to have arisen twice in India, and in neither case 
was there any discussion. An income tax clerk, who received 
money which he ought at once to have entered in an account, 
and paid over into the Treasury, misappropriated it. He 
was convicted under s. 403.^ In another case, where a post- 
office clerk had abstracted a letter, in order to receive for 
himself part of the postage payable upon it, the TIigh 
Court held that he had committed theft of the letter, and 
liad also attempted to commit criminal misappropriation.^ 
The point might be of importance, owing to tho great 
difference in the penalty appropriate to each section. 

§ 512. Finding Property.— Themajority of cases of criminal 
misappropriation will probably arise in regard to property 
found (s. 403, Explanation 2). There can, of course, be no 
criminal misappropriation of things which liave actually 
been abandoned, as the sacred bulls referred to in a previous 
section {ante, § 482), or the newspapers, or remnants of food, 
which a traveller leaves behind him in a railway, carriage. 
Tiie difficulty arises in regard to articles which have been 
lost without being abandoned, or which have been abandoned 
only because they are lost. Where property has been mis¬ 
laid or forgotten in the owner’s house, or upon his premises, 
or in an article of furniture which still remains his own, the 
property is still in his possession, and both by English and 

1 Rcf/. V. Betts, Bell, 90; S.C. 28 L.J. M.(-. G9. 

“ 8eo 2 East, 1*.< 5C8, 052, 

•' y^y/. V. Bitinakrhkitii, 1'^ ^lad. 49. 
v. Venhatasami , 11 Mad. 229. 
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Indian law the misappropriation of it is theft {cinte, § 4S2). 
Where valuable articles, wliich cannot be supposed to have 
been thrown away, are left in a shop, or in a railway carriage, 
or hackney coach, or in any similar place, where the owner 
would naturally come back to look for them, the owner’s 
property remains, though his possession is lost for the time. 
A person who takes up, and converts to his own use property 
so^ found, commits larceny, according to English law,^ 
criminal misappropriation, according to the Code. Even 
where an article of value is dropped in the road, or in a 
field, and the owner gives it up for lost, merely because he 
has no hope of being able to find it, he does not thereby 
lose his property in it, and can recover it by civil suit.^ In 
such a case, according to English law, the finder commits 
theft, if three facts are found against him: first, that he 
intended to appropriate the property from the first; second, 
that he believed, at the time he took it, that the owner could 
be found; and thirdly, that he acquired the knowledge of 
who that owner was before he converted it to his own use.^ 
If any one of these ingredients is found in his favour, he has 
not committed theft, nor any other crime. Under the Code 
the guilt of the accused is determined by the state of his 
mind at the time when he appropriates the property to his 
own use ; that is, when he sells it, realizes it, or in any other 
way puts it out of his own power to restore it, or when he 
delinitely makes up his mind to keep it at all hazards as 
his own. If at that time he does not in good faith believe 
that the real owner cannot be found ; or if ho takes this 
final step Ijefore he has used reasonable means to discover 
and give notioo to the owner, and has kept the property a 
reasonable time to enable the owner to claim it, be has 
committed criminal mivSappropriation (s. 403, Explanation 2). 

§ 513. I do not tliink it necessarily follows that the finder 
must be convicted under s. 403, merely on proof that he had 
taken no steps to discover the owner, (»r to leave time lor 
an efiective claim being made. Where he fails to act in 
the prescribed manner, he does so at his own risk, if the 
real owner afterwards comes forward, the accused would bo 
able to set up no defence. If the owner never comes forward, 


' lh,j. V. Dears!. 402; S.C. 24 T^.T. M.r. I ; v. 

vK: (M; S.C. 30 L.J. 77; AV^/. v. \\ (ox, 117; 

ca<?e, 2 East, P.C. 004; Aa/. v. ^innycon, 2 C 102. 

‘ A’a/. V. Friers, 1 C. cV k. 215. 

’ Fcr Blackburn, J., //» /. v. Ij.R., 1 (.‘.(A 10.), p. 1 44 
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it would still be open to the tribunal to find, that at the 
time of the misappropriation there was an owner, who might 
have made good his claim if the course laid down in Explana¬ 
tion 2 had been followed. It would be equally open to it to 
come to an opposite conclusion. In a case from Bombay, 
the accused foimd a gold mohur in an open plain, in a village 
near Ahmednagar, and sold it next day to a shroff. The 
sale was on the 12th October, 1892, the accused was con¬ 
victed of criminal misappropriation on the 12th December, 
and up to March 9, 1893, when the case was disposed of by 
the High Court on Appeal, no one had come forward to 
claim the property. On this state of facts the High Court 
reversed the conviction, holding that it was not sufiSciently 
made out that on the 12th October the gold mohur was 
property at all, in the sense of having any owner.^ The 
advantage of following the statutory procedure is, that, in 
the absence of conclusive evidence to the contrary, every 
presumption will be made in favour of the accused. 

The Calcutta High Court ruled in one case that charges 
under this section should specify the name of the owner of 
the property. This may in many cases be impossible. Where 
it is so, the averment, that the article belongs to some 
person unknown, will bring that very important fact definitely 
before the minds of those who have to deal with' the case. 
In the particular instance, the necessary allegation would 
have disclosed the material circumstance that tlie prisoner 
,was a joint owner of the chattel he was accused of mis¬ 
appropriating, an admission which would, in the great 
majority of cases, put an end to the cliarge.'^ 

§ 514. Criminal Breach of Trust. —Whoever, being in any 
manner entrusted witli property, or with any dominion over 
pi operty, dishonestly misappropriates, or converts to Ids own 
use, that property, or dishonestly uses, or disposes of, that 
property in violation of any direction of law prescribing the 
mode in widcli such trust is to be discharged, or of any legal 
contract, express or implied, which he has made touching the 
dischartre of such trust, or wilfully suffers any other person 
so to do, commits ‘‘ criminal breach of trust” (s. 405.) Hence 

^ lioci. V. fiita, 18 Bora. 212. The conchisiou arrived at by the High 
Couil was by no Uicans a. nece.s.«.:’’Y uno. Many years ago I wa.-. 
ttirowiug .stones into a moiuitain lak< ‘ i Irelaud, wliou a much-prized 
ring followed the stone. Kext year, when Iho water went down, tho 
ring was found, and was didy restored to me. 

- Rcq. V. PiirhvJJij Churn, 14 Sutli. Cr. 1‘). 
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the two inprredients in tlie offence are, first, an original trust, 
and, secondly, a dishonest appropriation of the trust property. 

A trust may be defined as, any arrangement by which one 
person is authorized to deal with property for the benefit 
of another. This definition will cover botli clauses of the 
description of a trust given in s. 405. A person is entrusted 
with property, when he is given the actual possession of it, 
as the trustee of a marriage settlement, or a banker. He is 
entrusted with dominion over it, when the possession remains 
with the owner, but he is given authority to dispose of it 
under certain conditions, as a shopman, or an agent, with a 
power of ^attorney to sell. In general there can be no doubt 
as to the existence of a trust, or as to the obligations created 
by it. Difficult questions of this sort often arise in the civil 
courts, especially in such cases as those of implied trusts, 
precatory trusts, or voluntary trusts. No criminal liabilitj" 
can arise in such cases if the party acts honestly, though 
wrongly, under a mistaken view of his duties or rights,^ or 
where the entire transaction out of which the alleged trust 
arises is bond fide disputed/-^ Where, however, the trust and 
the dishonest breacli of it are both made out, it would be no 
answer to a charge under these sections that the accused had 
an interest in the property, provided it was not an interest 
which justified his mode of dealing with it. Iliere is nothing 
to prevent one partner being convicted under s. 405 of 
criminally misappropriating the partnership property.^ So 
a mortgager in possession, who wilfully incurs arrears of 
Government revenue, and allows the ])roperty to be sold, and 
then purchases it leiuimee, with the object of liolding i t free ot 
the claiiii of the mortgagee, has committed an ofteiice under 
the same section.^ And conversely, where property has been 
pledged to another, who tl en makes use of or deals with the 
property, lie will be guilty of breach of trust, according as 
i)e is justified in his acts by the terms of the pledge, and, ii 
not justified, according as his conduct is dishonest (s. 24) 
or not."’ 

§ 51.». Husband and Wife.—^'Ihc Madras High Court has 
held that a married woman cannot be convicted of crimiiuil 


^ G Mad. II.O. Balings 28: v. A 

liecf, V. Jafflr K.nk, 2 JHo'.n. JLC. 1^8. ^ 


V. Okhou Coomar, 

Q.B. 548, 


C. ^ ^ 01. 

in iuV.BrnoT; /^'y. V. Tcfiik^u'd (1804\ L 

230. 
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breacli of trust in respect (o her husband’s property, since 
she lias a joint possession of it with him.^ I doubt, liowever, 
wl I ether tills ruling would be adhered to at present. _ 'The 
subject lias already been discussed with reference to a similar 
niling as regards theft. (See ante, § 495.) I am not aware 
of any decision as to the liability of a married woman, where 
a criminal breach of trust has been committed by her in 
reference to the property of a person who was not her hus¬ 
band. The difficulty, of course, would be felt where the 
breach of trust arose in consequence of the violation of sonie 
legal contract, express or implied, and where the married 
woman was “disqualified from contracting by any law to 
which she was subject.” ^ It might possibly be held, on the 
analogy of contracts unsupported by any consideration,** that 
altnough the married woman could not be compelled to 
carry out the terms of the trust, she could be punished if 
she wilfully repudiated those terms, and then disposed of 
property which did not belong to her as if it was her own.* N o 
such difficulty would occur, if the breach of trust consiste ' 
“ in violation’ of any direction of law prescribing the moQe 
in which such trust is to be carried out.” It has been held 
in England that a married woman could be convicted ot 
larceny as a bailee, on the ground that a contract was not 
essential to a bailment, and that it was immaterial whether 
there was a valid contract or not.” ° If a shopwoman sold 
goods across the counter, and then kept the price for herself, 
I do not think it would avail her to jrrove that she was. 
a marrie'd woman. She would certainly have committed 
criminal misappropriation (ante, § 511). Where a person 
was entrusted with money to buy coals, and he bought them 
and put them into his cart, and on his way back abstracted 
part, delivering the remainder as all that the prosecutor was 
entitled to, a question arose, whether the prisoner could be 
said to have been entrusted with the property of the prose¬ 
cutor, so ns to satisfy the English statutes. The conviction 
was affirmed. Some of the judges held that the coals being 
purchased with money given by the prosecutor for that 
express purpose, vested in him, and were held by the prisoner 


' Mad. II.C. Rulings, 10 Nov., 1864; S.C. Weir, 103 [174]. 

' Indian Evi<lftnce Act, 1. of 1872. s. 11. 

^ t'crj(/s V. licniaril, 1 Bni. L. (J. 281; Ikd/i. v. Wcsl, 13 C II. IbO ; S.C. 
22 L.J. 'i '.r. 175. 


^ See lift/. V, j'\ntVt'cs, Ij.R., 2 . 150 j § ,510. 

■’ Jicy. V. JtobsoK, L. A t'. 03; S.t,'. .Jt Jl.C. 2i. 


Wm$T/fy 



s. 615 & 516.] 


AVIIAT IS A BREACH OF TRUST. 



on trust for him. Others thought that a specific appropri¬ 
ation by the prisoner was necessary to vest the property in the 
prisoner, but the Court was unanimous that, if such an expres^s 
appropriation were necessary, it was made out by the facts. 

§ 516. Most of the cases decided in India have turned 
upon the question whether the facts proved against the 
Jiccused amounted to a breach of trust. In a case before the 
Allahabad High Court, it appeared that the Government had 
made a contract with a Calcutta firm to supply thein for 
two years with an article called r/azzi, at Ks. 1-12-6 per piece. 
The prisoner was a Government servant, whose duty it was to 
certify the article received as being according to sample, to 
receive the money due, and pay it over to the contractors. It 
was charged against him that he liad induced tlie contractors 
to make a new arrangement with him, unknown to the 
Government, by virtue of which he purchased as much 
ffazzi as was required, from an Allahabad firm, at Rs. 1-6 per 
piece, charging Rs. 1-12-6 to Government, and on receipt of 
the amount credited the whole as paid to the Calcutta firm, 
while he really only paid at the rate of Rs. 1-6 to the Alla¬ 
habad firm, pocketing the diflerence for himself. The Court 
held that “ if this state of facts had been proved, it amounts 
to the offence of criminal breach of trust. It is, by whatever 
technical name it may be cjrlled, a stealing of the difference 
between the tw-o prices bv a servant of Government, and a 
falsification of accounts with the object of proving the crime. 
As a matter of fact the Court hehl that such a state,of facts 
had not been proved. Petheram, C.J., went on to make the 
following observations upon the law of criminal breach ot 
trust, in reference to cases where a servant, employed to pay 
a bill for his master, obtains a commission or a reduction of 
the price for his own benefit. 

“Now, if the account be an open one, that is, an account 
of which the items have never been checked or settled, and 
if the transaction amounts to a taxation of the bill, and 
a reduction of the price by the servant, it is evident that the 
servant obtains the reduction for his master; that the money 
in his hands aUvays remains the master’s property, and that 
it he appropriates it, he steals it. Hut if the master him¬ 
self has settled the account with the tradesman for a specific 
sum, and he sends the servant with tlie money, and the 
servant, after making the payment, asks tho tradesman 


AVj. V. JiuukaU, W) L.J. M.C. 75; L. .K: 871. 
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Ibi* a present, then, if the servant takes the present and 
keeps it, he is not guilty of stealing, because he has no 
intention to steal ; the money is given to him by a person 
whom lie believes has a right to give it. It may be that, 
ar^cording to the strict equitable doctrines of a Court of 
Chancery, the servant is bound to account to the master for 
the money. But, however this may be, his act is a very 
different matter from a criminal offence, and I do not think 
he can be convicted of criminal breach of trust merely 
because, by a mere equitable doctrine of the Court of 
Chancery, it was obligatory on him to render an account.’^ ^ 
In a case arising out of the insolvency of the Himalaya 
Bank, it appeared that the bank was incorporated under the 
Indian Companies Act, X. of 1866, by virtue of which it was 
expressly provided that dividends could only be paid out of 
profits. In an indictment against the directors and others 
under s. 409, it was laid down by Edge, C. J., that the direc¬ 
tors had dominion over the property of the bank, and were 
not only entitled but bound to manage its affairs, and to do so 
in accordance with the terms of the Act and the articles 
of association; that they were bound not to pay dividends 
except out of the profits of tlie bank; and that if they 
dishonestly, that is, knowingly and intentionally, paid divi¬ 
dends to the shareholders out of the deposits when there 
were no profits, intending to cause gain to themselves or 
others, to which tliey were not entitled, they were guilty of 
criminal breach of trust as bankers under s. 409.^ 

§ 517. Evidence.—The usual evidence of breach of trust 
in regard to money received for the purpose of payment 
over, is either non-payment, or non-accounting, or false 
accounting. It must be remembered tliat breach of trust 
is a definite act, like theft or misappropriation, and that 
the above circumstances do not constitute it, but merely 
evidence it. Where it is the duty of the accused to pay 
over money at once, or at any diferent periods, his non¬ 
payment is primd facie evidence that he has wrongfully 
appropriated it to himself.*^ But this presumption may be 
negatived by evidence that the delay was caused by forget¬ 
fulness, or that it was acfpiiesced in by the person to whom 
the money was due.'* Non-payment, coupled with a false 

1 V. hadad Khan, 8 AIL 120,131 13:s. 

; Ih'f. V. Moss, IG AIL 88. 

Ihg. V. Jackson, 1 (L S: K. 381. 

^ Jicg, V. Oanjpat, 10 Bom. 250. 
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account, eitlier as to the receipt of the money or its disposal, 
is conclusive evidence; ^ but even a correct entry of the 
receipt does not negative breach of trust, if, in fact, the 
prisoner has converted the money to his own use.^ Nor is 
it necessary to prove that any specific sums of money, 
received on particular dates from particular persons, have 
been embezzled. Where money is continually coming in 
and being paid out, such proof would be impossible. It is 
sufficient if, when the defendant is called on to account, a 
general deficiency is found, and if the evidence establishes 
that the general deficiency has resulted from the fraudulent 
conduct of the party charged.^ A mere failure to render 
accounts is not itselt a criminal breach of trust, unless it 
appears on the whole facts that the money is dishonestly 
withheld, or has been dishonestly converted to the prisoner’s 
use.^ 

^ § 518. Offences by Servants.— Criminal breach of trust is 
liable to severer penalties when committed by carriers, 
wharfingers, or warehouse-keepers (s. 407) ; by clerks, or 
servants, or persons employed as such (s. 40*8); and by 
public servants, bankers, merchants, factors, brokers, attor¬ 
neys, or agents (s. 409). No difficulty is likely to arise in 
reference to the first class. The description of the second 
class, however, which is identical with that in s. 381, 
requires a good deal of discussion. 

The word ‘‘servant” is employed in its widest 
acceptation. It has been held to extend to a traveller for 
a commercial firm,^ a rate collector,® and an assistant over¬ 
seer of the poor.'^ Whether a particular official is or is not 
a servant, depends on the relation in which he stands to 
his employer, and the nature of his occupation. 

Iherefore, secondly^ to make out that the accused is a 
servant, he must be bound to obey the orders of his 
employer, so as to be under his control. Where he is paid 
by salary, or where he is bound to devote his whole time to 
the service ot his employ’er, a very strong presumption 

Cal ' Oolah Khan^ 10 iSuth. (’r. 28; Lolif Mohun v. y.V//., 22 

- Ihg. V. Lister, D. P. 118; 2G LJ. 2(>, 

- liey. V. Kellie, 17 AIL 153. 

^ Meg. V. Murphy, 9 All. 666. 

56; Meg. v. Tiiv, L. C\ 29; S.iL 30 L.J. 

M.C. 142. 

“ 71 V/ 7 . V. Aileti, 1 Don. 571: S.C. 19 L.J. AI.C. 119. 

' hey. V. Vnrp-.nier, L.E., 1 C.t'. 29. 
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arises that he is a servant; but he may be a servant though 
no such elements exist in the case. All the authorities 
seem to show that it is not necessary that there should be 
a payment by salary—for commission will do,—nor that tlie 
whole time should be employed, nor that the employment 
should be permanent (see s. 2*7, Explanation)—for it may be 
only occasional, or in a single instance—if, at the time, the 
prisoner is engaged as a servant.” Hence, where a person 
was employed by a merchant to obtain orders for him, but 
A\as at libertj to obtain them whenever and wherover he 
wished, and was under no obligation to spek for them at all 
un ess he liked, and commission, it was keld 

that he was not a Sp^ant, although in one case he 
ound not to employ himself for any one but the prosec^^^^^'> 
and in the other he ^yas to rpceive money, and account l*or 
it in a stipulated manner.^ Where a person contracts with 
another for the performanoe of certain services, and that 
other sends his servant to perform them, the latter is not 
the servant of the person who requires the services, although 
he is bound to obey him for the time.^ It is evident, then, 
that the question whether a man is the servant of another 
or not depends, not upon the duties which he performs, but 
upon the capacity in which he performs them. If he does 
a thinsT because he is told to do it by a person whom he 
must obey, he is a servant. If because it is his trade to da 
it, he is not a servant.'*^ A further result follows — that the 
performance of duties, which are apparently the same, may 
involve verv different obligations. Tlie secretary of an 
association is its servant, and if he is also made treasurer, 
though this is not part of the duty of a secretary, he 
continues to be their servant as treasurer. He is in the 
position of a cashier. All money whicii he receives becomes 
at once the money of his master, and can only be paid out 
upon his master’s orders.^ But if the association appoint a 
treasurer from outside, he is not a servant. His duty is to 
receive and pav out money in the usual course of business, 
and to account for such money, and to be ready to pay over 


^ Per Bovill, C.J., Ile^, v. T/.P., 2 C.C. St, p. ^^6; Peg, v. 

Powfvsy L.R. 1 (l.C. 41. As to cases of merely occasional employment, 
see P, V. Smnr.et\ I?. & Tly. 299: P, v. TTughcs, 1 lytoody, 370.. 

^ P. V. Haydon, 7 C. & P. 445; tho case of a driver of a hackney 
coach. 

^ Peg. V. Nei/y 1 Den. G02. 

4 V. Mur2>hg,4: 101; Peg, v. Prond, L. .1' C. 97; S.C, 31 

L.J. M.C. 71. 
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tlie balance when called on. Subject to this obligation, he 
naay use the specific coins or notes received by him exactly 
us a banker may.^ 

Thirdly, When a person comes in other respects within 
the definition of a servant, it is no objection that lie is also 
tlie servant of other employers,*^ nor tliat he is jointly 
interested with his employer in the business in which he 
is a servant.^ 

§ 519. The W'Orcls ‘^employed as a clerk or servant” are 
wider than the words which precede them. They cover all 
oases where a person, whether he is or is not a clerk or 
servant, undertakes to perform the duties of a clerk or 
servant, although he is under no contract to perform them, 
and receives no remuneration for their discharge. C.F. was 
olerk to a local board. The prisoner was his son, and used 
to assist liim in the duties of his office, and act for him in 
his absence at the meetings of the board. He was neither 
appointed nor paid by the board, nor by his father. He 
embezzled some money which was paid-in at his ffither’s 
office for the use of the board. He was indicted on counts 
w'hich charged that he “ being employed as a clerk of C.F.,” 
embezzled the money of C.F. The conviction w^as affirmed. 
Brett, J., said, ‘^The prisoner undertook to do things for his 
father which a clerk does for his master, and to do them in 
the way a clerk does them. Now, assuming that there was 
no contract to go on doing those things, still, as long as he 
did them with his father's agreement, he was bound to do 
tliem with tlie same honesty as a clerk, because he was 
employed as a clerk.” ^ These words would cover the case 
of those volunteers who render their services without pay in 
Government oflSces, with a view to future appointment.^ 

§ 520. Where^ a person comes wdthin the language of 
s. 408, he is punishable if, “ being in any manner entrusted 
in such capacity with property, or with any dominion over 
he commits a criminal breach of trust in respect 
of it. He must be entrusted with it in his capacity as clerk 
or servant. If a clerk in an office in the Mofussil was about 
to go on leave, and his principal entrusted him with money 
to execute a private commission in the Presidency town, 

1 Beg, V. Tyrte, L.R., 1 C.C. 177. 

- lieg, V. Batty, 2 jMoody, 257. 

^ Beg. V. Stuart (^1894), 1 Q.B. 310. 

•* Beg, V. FouJkes, L.R., 2 C.C. 150. 

Beg. V. Farmcshnr JDat, 8 All. 201. 
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any breach of trust committed in respect of such a com¬ 
mission, would be punishable under s. 405, not s. 408. If, 
however, he is entrusted \Yith property in his capacity as 
clerk or servant, it makes no difference that the trust was 
something not included in his regular duty, and which he 
might have declined to accept.^ This principle w'as acted 
on in the following case. The prisoner was book-keeper of 
the Madras Male Asylum Press, and, as such, it was no part 
of his dut)’" to keep the cash. He was not paid for keeping 
it, and his employers did not know of, and would not have 
assented to, his keeping it. J3ut, by an arrangement between 
himself and the superintendent of the Press, who was the 
proper cash-keeper, the prisoner had taken upon himself, 
and had discharged the duties of cash-keeper for about seven 
years. He was indicted for criminal breach of trust under 
s. 408, and Scotland, O.J.; left it to the jury as a matter of 
fact whether, having reference to the long course of business 
in the office, the prisoner had not undertaken the duty of 
cash-keeper in addition to his other duties, and assumed a 
liability to account as cash-keeper for the monies received 
in that capacity. He pointed to the words ‘‘ in any manner 
entrusted in such capacity,” as showing tliat the Legislature 
wished a liberal construction to be put upon the section in 
cases where the money was, in point of fact, received by the 
servant as a servant.^ 

§ 521. Lastly, the property misappropriated by the clerk 
or servant, must be property which he received in conformity 
with the trust reposed in him by his employer. A captain 
ot a barge belonging to the prosecutor was directed to bring 
it back empty on a particular voyage, and expressly for¬ 
bidden to carry a particular cargo for a speciiied person. 
On his return lie took the forbidden cargo, and received the 
freight, but said he had brought back the barge empty, and 
kept the money. It was held that he could not be con¬ 
victed under 24 & 25 Viet., c. 9G, s. 68, as a servant who 
had embezzled money received by him for, or on account of, 
his master. The fraud consisted in the wrongful use of his 
rnaster^B barge, not in the misappropriation of money which 
his master had forbidden him to earn, and whicli had not 
been paid to, or received by him on account of his master.^ 
11 a similar ca.se were to occur in this country, I think the 

' V. TIoMk, L. Sc 0. 209: S.C. 32L.J; M.C. 63. 

“ V. Vciiua/it^ 3ri Mad. Se.ss., 1^09. 

- lify. V. (Jalhua, LJ:., 2 C.C. 28. 
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charge would have to be framed for a criminal breach of 
trust ill respect oi the barge, not of the money. 

lo constitute an offence under s. 409, the property entrusted 
to a public servant must be property which as a public 
servant lie was authorized to receive. Therefore, where 
village oflScers, who were only authorized to receive money 
in discharge of the public revenue, received grain from the 
ryots, agreeing by a private arrangement to treat it as so 
much money, it was held that they could not be convicted 
under s. 4U9.^ And, so, if title-deeds were deposited with 
an attorney, or jewels with a broker, not in their professional 
capacity, but as triends of the owner, for safe custody, their 
misappropriation of them would be punishable under s. 406, 
but not under s. 409. 

The directors of a Joint Stock Bank are bankers, but the 
manager or accountant is not.^ 

§ 022. Eeceiving Stolen Property.—In order to make out 
the offence of dishonestly receiving or retaining stolen 
property under ss. 410 and 411, it is necessary to establish 
three facts : (1) that the property in question was stolen 
property; (2) that it was dishonestly received or retained ; 
and (3^ that the accused knew, or had reason to believe, 
that it was stolen property.^ 

Stolen Property.- (1) The matter received must, under 
s. 410, have been something which was capable of beiug 
property, in the legal sense of the word,^ and which had no^ 
been abandoned by its owner.^ It must have been lost to 
the owner by one of the offences already discussed in this 
chapter, viz, theft, extortion, robbery, criminal misappro¬ 
priation, or criminal breach of trust, whether such oilence 
^ had been committed within or without British India.^^ 
j Property which has been unlawfully obtained by any other 
; criminal means, as by forgery,'^ or by cheating, would not 
■ be stolen property. Further, the property received must 
have been substantially the same as that stohui; it is not 
suflici<*:nt that it should be its equivalent. If a sheep is 
stolen, it would be an offence to receive the mutton with 

^ 4 Mad. H.C. Rulings 32; 8.0. Weir, 101 [1701 

“ Jhg. V. JIosF, If; All. 8. » L j 

Jkg. V. Balya SoJuyc, 15 Eoui. 369. 

^ Poster, Ci*im. L. 3ti0. 

Jley, V. Mkal. 0 AIL 318; a,Jr, §§ 482, 512. 

" Act VIII. of 1882, s. y. This gets rirl of the difficultv which ku to 
tho decision lu Bey, \ , ^ftKirya. 5 Rom. 338, and similar cases. 

' licy, V. Man Mohua- Jloy^ 21 8uth. Cr. 33. 
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guilty knowledge.^ If jewellery was stolen, and the stones 
were sold to one receiver, and the gold setting to another, 
each would be punishable under s. 411. But the proceeds 
of a stolen cheque, or the change given for a stolen bank¬ 
note, would not be stolen property.‘^ Lastly, the property 
must retain the character of stolen property at the time it 
is wrongfully received. In the w’ords of s. 410: “ If such 
property subsequently comes into the possession of a person 
legally entitled to the possession thereof, it ceases to be 
stolen property.” Therefore, if the owner finds his property 
on a thief, anci then restores it to him that he may sell it to 
the usual receiver; or if stolen property sent by train or 
through the post-office addressed to a receiver, is sto})ped 
by the authorities on behalf of the owner, and then delivered 
by tliem to the receiver, in eacli case the property has ceased 
to bo stolen property before it reaches his hands.^ A sale 
by a thief, even to a hoka fide purchaser, does not give the 
latter a legal title to the possession of the article sold.‘^ 
Where, however, stolen notes or money are hona fide changed 
for the thief, or taken lend fide from him as a matter of 
ordinary payment, the transaction is not one of sale, and 
the receiver is entitled to the legal possession as against the 
real owner; and the same rule would apply in favour of a 
person who took, in tlie ordinary course of business, 
a negotiable instrument wffiich had been stolen, but which, 
prior to the theft, had been so drawn or endorsed as to pass 
from hand to hand by mere delivery 

Where property has been taken from its owner under 
circumstances which would be theft, except for the provisions 
of ss. 82—85, the property is not stolen property,’^ but a 
person who dishonestly kept the property for himself, with 
Knowledge of the facts, would commit criminal misappro¬ 
priation. If, however, the act of the innocent agent had 
been instigated by a criminal abettor, the transaction itself 
would be a theft, though the agent would not be a thief (s. 
108). In such a case, the property would be stolen property, 
and might be the subject of a charge under s. 411. 

* CowclVs case, 2 East, F.C. 017. 

^ Jlvrf. Y. Wai/dey; 4 0. & P. 182. 

^ Jieij, V. Dolanf Dcarsl. 436; 8.0.24 L.J. M.C.; Itey, v. ^cJimidl, L.R., 
1 ao. 15; Ileg. v. ViUenaky (1892). 2 Q.B. 597. 

* Indian Contract Act, J X. of 1872, s. 108, illus. («). 

^ Jity. V. Joyessur Alochif 3 Cal. 379. 

^ Bank of i fenya^ v. ABind s, 5 Cal. 654. 

8ee lley. v. Beyerayl Krishna, 6 Mail. 373. 
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§ 523. It is not necessary to prove who the actual thief 
waSj and it is unwise, in framing the charge, to state that the 
goods were stolen by AB, from whom the prisoner received 
them; as the prisoner might be held entitled to an acquital 
if it appeared that he had not received them from AB, or 
that AB was not the thief.^ It is, however, essential to show 
that there was a criminal possession intermediate between 
that of tlie owner and the receiveiv Tliis criminal possession 
must be made out in exactly the same way as if the wrongful 
taker were on his trial, and in some respects more strictly. 
No statement or confession by the principal otfender is 
admissible against the receiver, unless it has been made in 
the presence of the latter, or comes within the express 
provisions of the Indiari Evidence Act; and a plea of guilty 
stands on no higher footing.^^ The conviction of the principal 
offender is not conclusive against the receiver, nor is his 
acquittal conclusive against the Crowii, as on the trial of 
the receiver, the second tribunal might take a different view 
of either the facts or the law from that taken by the lirst.^ 

§ 521. Receiving.—(2) There can be no receipt of stolen 
goods, unless they have come into the possession or under 
the control of the accused. So long as any adverse custody 
intervenes, the receipt is incomplete. Where the prisoner 
applied at a carrier’s office for a parcel which he knew 
contained stolen goods, and, upon being shown the parcel, 
claimed it, upon which he was immediately taken into 
custody, it was held that there had bepn no receipt by Jiini." 
And so it would be if a jeweller was foim»l bargaining with 
a thief for a stolen watcli ; and it would make no difference 
that the jeweller had the watch in his hand to examine it, 
provided the control over the \vatch, and the right to claim 
it back if the bargain went off, remained in the thief.® Where, 
however, such a control exiNts, manual possession is un¬ 
necessary. If a thief brings stolen property into a shop, 
and the owner of the shop calls his servant, and desires him 
to take away the goods and pawn them, and the thief hands 

* Eho'orthifs case, 1 Lewiii, 117; 11. v. 1 l\r. & Rob. 

2 Hex V. rWy, MS. of Mr. Greaves; 2 Russ. 481; Jshau Murltiw 
Ihg., 15 Cal. oil. 

H. V. 'lunuu\ 1 Moody, 347; Heq. v. Cox, J F. & F. 90 ; Act I. of 
1872,8.30; III. of 1891. s. 4. ‘ 

^ Foster, ].. 3GG : Heq. v Heqaraiii Krishna, 6 Mad. 373. 

^ Hey. V. Hill, 1 ])cn. 453; S.C. 18 L.J! M.C. 199. 

® Hey. v. WUtify 2 Leu. 37 : S.C. 24 L..1. M.C. 4. 
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them to the servant for that purpose, the receipt by the 
master is complete.^ Nor is such a control inconsistent 
with a joint possession by the thief, or any other person, and 
the receiver. A man’s watch was stolen while he was in the 
company of a woman, of the prisoner, and of some others. 
Subsequently, the prisoner came to the owuicr of the watch, 
and bargained with him for its restoration. The woman was 
taken into a room by the prisoner, where she found another 
man, and immediately after she saw the watch on the table. 
She did not see who put it there, but it was not the 
prisoner. The jury were told that if they believed that the 
prisoner knew that the watch was stolen, and at the time 
wlien he went witli the woman to the room where it was 
given up, the watch was in the custody of a person with 
the cognizance of the prisoner, that person being one over 
whom tlie prisoner had absolute control, so that the watch 
would be forthcoming if the prisoner ordered it, there was 
ample evidence to convict him of receiving the watch with 
guilty knowledge.*^ Finally, it is not necessary tiiat the 
receiving should be for the benefit of the receiver. There 
is a receiving within the meaning of the Act — whenever a 
person, knowing that goods are stolen, has possession of 
them for a bad purpose. It is immaterial whether he 
claims any property in them.”’^ If the prisoner takes the 
property into his possession for the purpose of concealment, 
or to assist the thief, it is a sufficient receiving, although he 
neither seeks nor gains any profit or advantage to himself.^ 

§ 525 A mere acquiescence in, or approval of, a receipt 
by another person does not amount to a receipt by the 
person who approves, if the possession or control still 
continues to be that of the original receiver.^ But if stolen 
goods have been placed in the possession of a man’s servant 
or wife, or of any other person on his behalf, though without 
his knowledge, and if he subsequently, knowing the goods 
to be stolen, accepts the possession, this makes the receipt 
his own.® 

Retaining.—Section 411 says: “Whoever dishonestly 
receives or retams stolen property.” Ketaining seems to 


* Jipff, V. MiUer, 6 (Jox, 353. 

' Jicg. w bears!. 494; b.C. 24 L.J. M.U. 135. 

Per Lord Campbell, O.J., lUy. v. hIk sap, 

^ Peg, V. Davisf 6 0, & P. 177. 

•'" Her/, V. Drhti}, D. & B. 329. 

•> Urg, V. Wo'ybrard, L. cV: C. 122; S.C. 31 L.J. M.C. 91. 
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•have .the same relation to receiving that criminal misappro¬ 
priation lia.s to theft. If a man came honestly into posses- 
•sion of stolen property, and then retained it, after he had 
discovered tliat it was stolen, lie would have committed the 
oHence of dishonestly I'etainingd 

§ 526. Guilty Knowledge.— (3) The accused must have 
known, or have liad reason to believe, the property to be 
stolen (s. 411). The latter phrase is satisfied by somethin^' 
siiort ot actual knowledge.^ On the other hand it involves 
more than mere suspicion. In a case under s. 414, where 
the language is the same, Melvill, J., said; “It was not 
•sulhcient to show that the accused was careless, or that he 
had reason to suspect that the property was stolen, or tliat 
he did not make sufficient inquiry to ascertain whetlier it 
had been honestly acquired. The word ‘ believe,’ in s. 414, 
as a very much stronger word than ‘suspect,’ and it 
involves the necessity of showing that the circumstances 
were such that a reasonable man must have felt convinced 
an his miud that the property with which he was dealing 
was stolen property.”« Of course, guilty knowledge is 
purely a matter of fact, which depends on the circumstances 

nature of the goods 
ottered for sale, the position in life of the person who offers 
them, the mode in which he accounted for their possession, 
lie ^ciecy of the transaction, the absence of inquiry where 
the, facts wore obviously suspicious, the low price, at which 
they were bought,^ the concealment or defacing of the 
goods after they passed into the possession of the receiver. 
If an ayah was to ofler English jewellery, or a native 
servant was to offer English plate or wine for sale, and the 
articles were bought without any inquiry, or upon the 
strength of answers clearlv unsatisfactory, I think the 
tribunal would have little difficuly in dealing with the case.^ 

§ 527. Under English law it was always open to the 
prosecution to show, as evidence of guilty knowledge, that 
•tne accused had on other occasions received other property 
irorn the prosecutor by the same thief;« but it was lield that 
’ 4 Mad. \ Rulings 4*2. 

- -I'er ticotkiud, C\J., Tier/ v. Veerce, Mad. Sess., April 28,1882. 

Mec/. v. Jiniitjo, 6 Lorn. 4U2. 






it was not admissible evidence that he had received other 
property stolen by diflferent thieves from different owners.^ 
The latter evidence has always seemed to me to be more 
damnatory than the former. It is now admissible in England, 
under certain restrictions, by 31 & 35 Viet., c. 112, s. 19. 
The Indian Evidence Act, I, of 1872, s. 14, is in accordance 
with the later view. Ulus, (a) gives as an example, the case 
of a receiver found in possession of a particular stolen article, 
and proceeds: ‘‘the fact that at the same time he was in 
possession of many other stolen articles is relevant, as tending 
to show that he knew each and all of the articles, of which 
he was in possession, to be stolen.’’ It will be observed 
that the other stolen articles, as to which evidence is offered, 
are stated to have been in his possession at the same time 
as the particular article as to which he is charged. This 
agrees with the decisions, on the express wording of the 
English statute.^ It does not, however, follow from the 
illustratioti that evidence would be inadmissible of previous 
undoubted receipts of property undoubtedly stolen, although 
no longer in the possession of the accused. Explanation 2, 
and illus. (h) contained in s. 1 of the Amending Act, III. of 
J89J, tend to show the contrary, and also that previous 
convictions for a similar offence could be proved for the 
same purpose. 

§ 528. The meie fact of recent possession of stolen 
property is, in general, evidence of theft, not of receipt of 
stolen property witli guilty knowledge (see a7i(ey § 499). 
The effect to be given to such possession is, however, a 
question not of law but of fact.^ If it was proved that 
a house had been broken into at night, and in a few days 
after the property was found in the possession of a person 
who was in the habit of making miscellaneous purchases 
from all who offered to sell, the presumption would be that 
he had received the goods rather than stolen them. In all 
such cases charges for theft should be added to charges for 
receipt, and vice ve7^sa. A {person found in possession of 
various pieces of stolen property, even though they were 
stolen at difierent times anfl from different persons, can only 
be convicted of a single offence under s. 411, unless it can 
be sliown that he received them at different times. Each 
receipt is a single offence as to all the property then and 

^ J^!/. V. Odd}/, 2 Den. 2fJ4; B.C. 20 L.J. M.C. 198. 

- y, (^artery 12 Q.B.D. 622; Mcy. v, Dragey 14 Cox, 85. 

Ina t^hclkh v. / 1 V 7 ., IJ Cal. 360; Indian Evidence Act, s. 114 (a). 
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there received. Possibly there might be different otYences, 
if a thief, being possessed of diff'erent articles of property 
stolen from different persons, made distinct bargains as to 
each with the receiver, one after the other.^ 

§ 529. The question whether an offence can be committed 
under s. 411 in respect to the property of a husband received 
from the wife,*-^ depends upon the question already discussed, 
whether a wife can steal Irom her husband {ante, § 495). 
A husband may be convicted of receiving stolen property 
from his wife, knowing it to have been stolen by her, or by 
any other person/’^ In the converse case, a wife might be 
convicted of receiving from her husband. The court might, 
of course, take the charitable view, that the wife was merely 
acting under the orders of her husband, and had no know¬ 
ledge that she was committing a criminal offence.^ 

§ 530. The offence created by s. 411 is liable to severer 
penalties under s. 412, if the property was known or 
reasonably believed to have been transferred by the 
commission of dacoity, or if, being known or believed to be 
stolen property, it was received from a person whom the 
accused knew or believed to belong, or to have belonged to 
a gang of dacoits. The essence of the offence under 
s. 412 is the special knowledge or belief connecting the 
property with a dacoity or with dacoits. This must bo 
specially made out.*’’ The accused must be a person different 
from the dacoits. A dacoit who retains the property he has 
obtained by his dacoity cannot be punished under s. 412 for 
an offence distinct from the dacoity.® 

§ 531. A further aggravation of the offence under s. 411 
is created by s. 413, where the accused is shown habitually 
to receive or deal in stolen property.'^ It is difficult to say 
what sort of evidence will be admissible and sufficient to 
procure a conviction under this section. At the very least 
two acts of receiving or dealing in stolen property must be 
proved or presumed ; and these acts must be at some little 
distance of time, otherwise they could not be taken as 

^ Jshan v. iiV/ 7 ., 15 Cal. 511; /»<//. v. Makhan. 15 All. 317. 

- Jteg. Kmng, 2 Q.B.D, 307. 

• Beg. v. McAtheg, L. A' C, 250; 32 L.J. M.C. 35. 

’ Jleg. V. De b 120. 

Jtf';/. V. Sftmiruddtn, 18 Siitli. Cr. 26. 

/iVf/. V. Abool JJosseirt, 1 Sutli. Or. 18. 

' bee, as to the apprelieu.sion and pmiislmicnt A' repute I tliiovos, 
Madras Act, VII. ot* 1867, s. 23. 
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establisliing a habit. In a case where a conviction under 
this section was set aside, the Court said: We do not think 
that a man can be said to be habitually receiving stolen 
goods, who may receive the proceeds of a dozen robberies- 
from a dozen different thieves on the same day, but, in 
addition to the receipt from different persons, there must 
be a receipt on different occasions, and on different dates.^ 
Where a man had been several times actually convicted this 
would, of course, be sufficient, and the previous convictions 
would be the best evidence against him, since having been 
himself a party he could not dispute them. Previous con-- 
victions need not be proved by production of the record. 
It is sufficient if the fact be certified by the clerk of the 
court, or other officer having the custody of the records of 
the court wdiere the conviction took place, or by a certificate 
signed by the officer in charge of the gaol in which the 
accused was confined, or by production of the warrant of 
commitment.‘'^ Where there have been no convictions the 
acts which are relied on as evidencing a habit must in general 
be proved, just as if each were the subject of a separate- 
indictment. Sometimes this might not be absolutely 
necessary. If it could be shown that a man kept a shop 
which was frequented by persons who were and who must 
have been known by him to be thieves ; if the nature of the 
goods which he purchased, the price which he paid, the 
precautions with which the goods were bought, kept, or 
disposed of; the contrivances employed in the premises for 
concealment, lor rapid exit, and for preventing entrance, and 
other similar circumstances gave strong evidence of a general 
nature of the trade pursued, even a single instance of 
receiving brought home for the first time might be sufficient 
to warrant a conviction. But it would always be necessary 
to watch such evidence very narrowly. 

§ 532. Prisoners cannot be tried at the same trial for 
receiving or retaining under s. 411, and for habitually 
receiving or retaining under s. 413, these two ofiences not 
being offences of the same kind. The proper course would 
be to try the accused first for the ofiences under s. 411, aiid 
then, if he were convicted, to try him for the offences under 
s. 413, putting in as evidence the previous convictions 
under s. 411, and proving the finding of the rest of the 
property in respect of which no separate charge under 


V. JUihuram, 19 (.'al. 190. 


- t rim. P.C., s. 511. 
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s. 411 could be luade or tried by reason of the provisions of 
the Crim. P. C., s. 453.^ 


Section 414 is apparently intended to apply to cases 
where there has not been such a possession as would support 
a charge against the accused, as a receiver under s. 411. 
Where there has been such a possession the offence is com¬ 
plete (ante^ § 524). A charge under s. 414 would in many 
eases be advisable as an alternative charge, but would not 
constitute a distinct offence where there was a conviction 
under s. 411. 

§ 533. Cheating.—Whoever, by deceiving any person, 
fraudulently or dishonestly induces the person so deceived 
to deliver any ju’operty to any person, or to consent that 
any person shall retain any property, or intentionally induces 
the person so deceived to do or omit to do anything which 
he would not do or omit if he were not so deceived, and 
wliich act or omission causes, or is likely to cause, damage 
or harm to that person in body, mind, reputation, or 
property, is said to ‘ cheat’ 

Explanation ,— A dishonest concealment of facts is a 
deception within the meaning of this section ” (s. 415). 

In order to make out the offence of cheating, it is neces¬ 
sary to establish (1) that some one was deceived, (2) frau¬ 
dulently or dishonestly, and (3) that by means of wsuch 
deceit he was induced to change his position. 

1. Deceit. —Nothing can be more general than the language 
of the section upon the first point. All it requires is, that 
there should be a person who deceives, and another person 
who is deceived. A person is deceived who is led to believe 
that which is untrue; but a person cannot be sued or 
indicted for deceiving him, unless he leads the other to 
believe that which he himself knows to be untrue.' No 
attempt is made to define the nature of the deception, or 
the mode by which it is carried out, except that it must 
satisfy the other words of the section, by being fraudulent 
or dishonest as regards the person wdio uses it, and by 
being the operative cause which leads the person upon 
whom it is used, to do the thing for which it is. used. 
In general, cheating is effected by the direct assertion as 
a fact ot something which is false. Under the Code, it 


Ftr curiutii, in re Vaom Koonrtoo, 8 (Jal, 631. 

- Den'fi V. li App. Ca, 337 ; ‘Jh r Jervis, C.J., Bvg, v, WelmaUf 
Dearsl. 188; 8.C. 22 L.J, M.C. 118. 


miST/fy 


CHEATING. 




is immaterial whether' the fact so asserted is represented 
as existing, or as about to take place.^ It is equally 
cheating if a man obtains credit by falsely representing 
that he has an estate, or that he is about to come into an 
estate; that he has a rich wife, or that he is about to marry 
a rich wife.*^ In many cases, however, the very nature of 
the transaction implies an assertion. If a shopkeeper sells 
goods by the pound, or the yard, or the quart, it is implied 
that the weight or measure conforms to the usage of the 
place, and it would be cheating to make use of a false weight 
or measure.^ So when a man buys goods, and pays for 
them by cheque; this is not equivalent to a statement that 
he has funds to that amount then at the bank, because he 
may intend to pay in money before the cheque can be 
presented, or he may believe that his cheque will be 
honoured, even though his account is overdrawn; but it 
does amount to a representation that he has authority to 
draw upon the bank, and that his cheque will be paid. If 
these representations are false to his knowledge, he will 
have cheated the shopkeeper.^ The same principle applies 
where a flash note is passed off* as a genuine one,^ or where 
the note of a bank that has stopped payment is given in 
exchange for goods. In the latrer case, however, it should 
be alleged as the deceit, that the note was represented as 
being of the present value for which it was tendered, as it 
may possibly turn out to have been of some value, if proved 
as a <iebt on the liquidation of tho bank.^ 

§ 534. In many cases of sales the law implies an aflirmation, 
upon which the purchaser is entitled to rely, and if he is 
deceived by its falsity he is cheated. A sale of goods 
implies that the seller has a right to dispose of the goods.*^ 
If a thief, or receiver of stolen goods, sells them to a ho 7 id 
fide purchaser, from whom they may be claimed at any 
moment by the mil owner,^ he cheats him. A sale of 
goods by sample implies a warranty that tlie bulk is equal 
to the sample,and if they are known by the seller to be 


' Section 415, illas. (/), (^/). 

“ V. Ifowarthy 11 Cox, 588; Itcf/, v. Archer, Deai’sl. 449. 
1 East, r.C. 820. 

/hy. V. IlazcUon, \. R., 2 C.C. 134. 

•' Ihtj. V. Couhon, 1 Hen. 592; JS.C. 19 L.J. M.C. 182. 

Jfffj. V. brnith^ 6 Cox, 314 ; Jiag. v. Evans, Bell, 187. 

' IiKlian <Contract Act, IX. of 1872, s. 109. 
s. JOB, ill us. (a). 
llnd., s. 112. 
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inferior to tlie sample, he ha^ cheated the ])urchaser, and it 
is not necessary to prove that they were not worth the price 
^iveu for them.^ The mere sale of an article implies no 
assertion that it is ^ 2 ^ood of its kind, but it does imply tliat 
it is the kind of thinp; which it is represented as being; for 
instance, that it is silver, and not merely a composition with 
some of the qualities of silver.*^ Where the article has 
obtained a particular denomination, as scarlet cuttings in 
the China trade, it must be commercially saleable under that 
denomination.^ Under Act IV. of 1889, s. 17, a sale of 
goods to which any trade-mark or description is applied, 
implies a warranty of the genuineness of the ihark, and the 
truth of the description, unless some express statement in 
writing to the contrary has been delivered by the seller to 
the buyer. A person who simply sells an article does not 
undertake that it shall answer the purpose to which the 
])urchaser intends to put it, or indeed any purpose. But if 
tlie purchaser stipulates that it shall be fit for a particular 
purpose, as, for instance, that a horse shall be fit to carry a 
lady, it would be cheating to sell him an animal which w'as 
known to be a runaway, or a buck-jumper.^ So, if the 
very nature of the article indicates tiiat it is intended for 
a })articular purpose, as, for instance, cof)per sheathing for a 
ship, or a pole for a carriage, it must be reasonably fit for 
that purpose.^* Ami it would be cheating wilfully to supply 
sheathing that would corrode on the first voyage, or a pole 
that would snap on an ordinary emergency. 

§ 535. Much difficulty has been felt in England in 
consequence of the words of tlie statute 24 & 25 Viet., 
c. 96, s. 88, which requires that the property shall have been 
obtained “ by a false pretence.’* Tlmse words have been 
held to mean a false affirmation of an existing fact. Accord¬ 
ingly, it has been decided that untrue praise of an article 
intended to be bought did not come within the meaning of 
the statute, provided tlie affirmation is of what is mere 
matter of opinion, and (iid not amount to an assertion of a 
definite notable fact. On this ground a conviction was held 
bad, where tlie prisoner induced a pawnbroker to advance 
him money upon some spoons, which he represented as 

’ LP.C., s. 415, ill us. (0; AVv. V. .ihhutt, 1 Don. 273. 

- y^er/. V. jRo^bnek. Denrsl. X’ D. 24; 8.C. 25 L.J. M.0.101. 

•’ Act IX. of.l872, s. 113; v. ]Vain, 1 Stark. 501. 

ne,q. V. Kenrici, 5 Q.B. 49. 

V Act IX. of 1872, s. 114; nauth,it v. Xla-so./, 2 (J.B.D. 102. 
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«lyer-plated spoons, which had as much silver ou them as 
Elkington’s A (a known class of plated spoon), and that the- 
loundations were of the best material. The fact was, that 
the spoons were plated with silver, but were, to the prisoner’s- 
knowledge, of very inferior quality, and were not worth the 
money advanced upon them.^ Where, however, the defen- 
dant, knowing that a particular piece of jewellery was only 
6-carat gold, falsely represented that it was 15-carat gold, 
and thereby induced the prosecutor to purchase it, this was 
held to be a statement of a fact, and not of an opinion, and 
the conviction for cheating was upheld.^ And so where he 
represented a packet as containing “ good tea,” when three- 
quarters of its contents was matter unfit to drink, and 
injurious to health.^ 


§ 536. It is probable that in cases under s. 415, the- 
courts will consider, not whether the statement of the 
accused was an assertion of a lact or of an opinion, but 
whether the statement itself was false to the knowledge of 
the person making it, and, being false, was used for the- 
purpose of deceiving, and did deceive. The remarks of 
3Ir. Greaves, the learned editor of Eussell on Crimes, upon 
the above distinction, though they cannot prevail in England 
against the weight of decided cases, may be considered with 
advantage when similar cases arise in India. He says,‘^ 
‘‘In order to bring a case within the statute, the following 
things ai’e alone requisite: (1) A false pretence; (2) an 
obtaining of property by it ; (3) an intent to defraud. And 
the correct way to determine whether any particular case 
falls within it is, not to consider each of these things 
separately, but to look at them ail together; for no case is. 
within the statute unless all of them exist in tit. One 
error, in some cases, seems to have been to consider the 
pretence apart from the finding of the jury, that it was 
made wdth intent to defraud. One may extol an article- 
innocently and another fraudulently in similar terms, but 
the latter alone is within the statute. 

‘‘As to the distinction between a representation that 
articles are better in point of quality, and a representation 
that they are entirely different from what they really are^ 
there is nothing in the statute which w^arrants auy such 
distinction. What the statu to requires is, that there shall 


' Hni, V. linfan, I). < ■ It. 265; H 26 L.J. M.C\ 

- //<</. V. Ardtvif, J..Jw, i . U)L 

' / 1 V 7 . V. FnM(^r, 2 301. ^ 2 Russ. 007, n. 
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je a false pretence.^ Tlien, is a representation as to quality 
a 23 retence ? Possibly, where such a representation is made 
on the mere inspection of an article it may be rather a 
matter of opinion than a pretence. But where it is made 
with a full knowledge of the quality of the article, it is not 
opinion (for opinion must cease when knowledge exists), but 
an affirmation of a known fact—in other words, a pretence. 

‘'As to the remark, that if extolling goods be within the 
statute, depreciating them must be so also, the answer is, 
that if a person were to induce an owner to part with his 
2 )i*operty by falsely representing it as of inferior value, the 
case would clearly be within the statute if the representa¬ 
tion were made with intent to defraud. Suppose a veteri¬ 
nary surgeon represented that a valuable race-horse had a 
fatal disease when he well knew that it had not, and by 
that means obtained it at the j)rice of a useless horse, with 
intent to defraud the owner, the case would clearly be 


within the statute,” 

In one respect the Code avowedly renders criminal a class 
of cases which are not so by English law, viz. where a party 
induces another to enter into a contract by a false statement 
as to his own intention to carr\' out its terms.^ This may 
create a great deal of difficulty, ^\henever a contract is 
entered into, each party leads the other to believe that he 
intends to j^erform his own part. If he subsequently fails, 
there will be nothing to j)revent an indictment being laid 
under this section, and the only question will be whether at 
the time of making the contract he intended to carry it out. 
In my opinion, the only safe rule to lay down will be, that 
mere breach of contract is not even imma facie evidence 
of an original fraudulent intention.'^ It will lie upon the 
prosecution to establish this intention affirmatively ; as, lor 
instance, by showing, in the case of a borrower, that he was 
hopelessly insolvent when lie contracted the loan, and had 
no expectation of being able to re 2 )ay it ; ^ in the case of a 
contract to deliver goods, that the jierson never had the 
means to deliver them, and never took any steps to procure 
them. It must be recollected that where an act is iu itself 
innocent, but may become unlawful by being done with a 


» By s. 415, a deceiving.*' - illus. (/) and (^). 

Affirnied by the Madras High Court, Cr. V. 00 ot IShd, aiid 
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particular iu tent ion, or under particular circumstances, the 
presumption of innocence prevails till the facts ^Yhich 
destroy it are proved (see ante, § 5). 

§ 537. It is not necessary to show that the false re[)resen- 
tation by wliich a person is cheated was addressed to him 
individually, or even that his existence was known to the 
accused at the time, or that there was any special intention 
to defraud in particular. In a case where a person answered 
a fraudulent advertisement, ib was laid down that a false 
pretence made to the public in general is addressed to all 
persons to whose knowledge it may come, and who may 
desire to act upon it ; and if a particular person, after seeing 
or hearing it, acts upon it, and goes to the person from 
whom it proceeds, and, upon the faith of it, parts with his 
money or goods, it becomes an advertisement to that 
particular person, who is one of the class of persons for 
whom it is intended.^ And so, in a case against officials of 
an insolvent bank, Edge, C.J., laid it down to the jury, that 
if they published balance sheets which were, and which they 
knew to be, materially Mse, with the view of defrauding 
the shareholders or depositors by inducing them to leave 
their money in the bank, when they would otherwise have 
drawn it out, and if they succeeded in this object, this was 
the offence of cheating under s. 418/^ 


§ 538. The offence of cheating may be committed by 
conduct without any words. A well-known instance is that 
of tlie defendant who obtained credit in a university town 
by going into a shop in the cap and gown of an under¬ 
graduate.*^ And so, in a case where the defendant had 
pretended that he was a captain in the East India Service, 
Coleridge, J., said it would have been sufficient if he had 
merely appeared in uniform without saying anything about 
himself.*^ So wdiere the defendant, in the assumed ciuiracter 
of a porter from an inn, delivered a parcel, as if it came 
from the country, with a ])rinted ticket charging carriage and 

E orterage, whicli he receivc*d, and the parcel turned out to 
e a mock parcel, worth nothing, Lord EUenborough, C.J., 
said: I take the defendant to have uttered every word 
contained in the ticket which he brought with the parcel.”® 


* Per Lord Russell, C.J., Ihy, v. Slloerlock (1891), 2 i).B. 7GG. 
- Ileq. V. ifosa, IG All. 88. 

Jtiy. V. Bonuini, 7 (\ .Sc. P. 78i. 

■* V. Wtrkham^ 10 Ad. A' Kl. 84. 

V. Iffftujtasj 7 <*. X: p. note (/ ;. 
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In the case of Ward v. Holibsj^ Bramwell, L.J., said: 
“Before a man can complain of fraud he must show that 
there is something done intentionally to deceiv’e him ns an 
individual, or as one of a class, or as one of the public; and 
it is not enough that he shows certain conduct not done with 
that view or in'* ent, but which may have that consequence. * 

He put as an instance the case of an extravagant person, for 
the sake of display, wearing handsome rings^ and^ driving 
a brilliant equipage, and so obtaining credit with his tailor. 

This, of course, was not a fraud, as the tailor merely drew an 
inference as to his wealth, from conduct which had no other 
object than to gratify his own love of show. But it a 
swindler without any real means set up in a town, hired a 
handsome house, drove about in a handsome carriage, and 
lived in an expensive manner, and used the reputation for 
wealth which he acquired in this way, for the purpose of 
obtaining goods on credit, tliis would certainly be cheatings 
and would at all events be the best evidence, that he liad 
from the first no intention of paying for what he bought. 

§ 530. Concealment of Facts.— By the Explanation to 
s. 415 it is declared that “ a dishonest concealment of facts 
is a deception within the meaning of this section.’* By 
s. 24 a man is said to do a thing “ dishonestly ” when ho 
does it with the intention of causing wronglul gain to one 
person, or wrongful loss to another person. It seems to me^ 
therefore, that no one can be said to have dishonestly con¬ 
cealed facts within the meaning of this Explanation, unless 
he has wIKully suppressed something wliich it was his duty, 
as between himself and the person with w’hom lie is dealings 
to disclose, in other w^ords, it must be a concealment of 
which that other person 1ms a right to complain, and for 
which he may obtain redress, either by an action lor Iraudy 
or by a suit for rescinding the contract. “ Fraud must be 
committed by the affirmance of something not true \yithiu> 
the knowledge of the aliirmant, or by tlic suppression ot 
something which is true, and which it w'as his duty to make 
known.**" Apparently, tlnm, the question in all such cases- 
will be, has the defendant concealed something which it was 
his duty to make knowm ? If not, the gain which he has 
obtained for himself is not w rongful gain. 

1 3 Q.B.D. 150, at p. 157; § ^13. 

Per Bramweil, B., Horsfall v. Tftomas/61 L.J. Kx. 322, p. 323; 

1 H. A: C. ‘JO, p. 100. 
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§ 540. Under the Transfer of Property Act, it is provided 
that on a sale of movable property, and in the absence of a 
contract to the contrary/^ tlie seller is bound to disclose to 
the buyer any material defect in the property, of which the 
seller is and the buyer is not aware, and which the buyer 
could not with ordinary care discover.” Further, ‘‘the seller 
shall be deemed to contract with the buyer that the interest 
which the dealer professes to transfer to the buyer subsists 
and that he has power to transfer the same.” Conversely, 

the buyer is bound to disclose to the seller any fact as to 
the nature or extent of the seller s interest in the property 
•of which the buyer is aware, but of which he has reason to 
believe that the seller is not aware, and which materially in- 
•crease the value of such interest.” ^ Accordingly, a person who 
sold a house which was apparently in a sound condition, but 
which was really in a dangerous state; or a person who sold 
ail estate as free of encumbrances, which he had mortgaged 
to another (s. Hb^ illus, (i) ), would commit a fraud if he con¬ 
cealed the defects in his property or title. It will be observed 
that the clause as to the duties of a buyer differs from that 
which relates to a seller. The facts which he is so bound to 
disclose are facts relating, not to the property itself, but to 
the nature or extent of the seller s interest in it. It seems 
to be still good law in India that a purchaser commits no 
fraud by buying a property at its ordinary agricultural value, 
without disclosing the knowledge which he has acquired that 
it contains a valuable mine.'-^ J3ut he would be guilty of 
cheating if he bought from a reversioner his interest in the 
•estate, without inlorming him that the intermediate life 
•estate had just fallen in, and knowing that the vendor was 
ignorant of the fact. 

§ 541. Under “The Transfer of Property Act,” s. 108 (a), 
“ The lessor is bound to disclose to the lessee any material 
defect in the property, with reference to its intended use, of 
which the former is, and the latter is not aware, and which 
the latter could not, with ordinary care, discover.” It is not 
clear how far this is intended to alter the law of England. 
Where a man takes a long lease of a house, he knows that 
he must for his own sake put it into thorough repair, and he 
is generally bound by express covenant to do so. In that 

\ 1882, S.55 ; § 1 (a ); 2; § 0 (a). An. omission to 

make the djsciosm'cs mentioned in §§ 1 (a) and 5 (a) is fraudulent 
§ 6. ’ 

- Per Lord Thurlow, L., i-W; v. 2 Bro. G.C. 420. 
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6ess he usually finds numbers of defects whicfi he had 
never anticipated, and which would render the house un¬ 
inhabitable till made good. In the ordinary case of lessor 
and lessee there is no implied covenant on the part of the 
landlord that the building shall be fit for the purpose for 
Avhich it is let.^ On the other hand, where a person takes 
a furnished liouse for immediate occupation for a limited 
time, it is implied that it shall be fit for immediate 
occupation, and the contract is broken if it is not so; as, 
for instance, if the house is infested with bugs, or if the 
drains are out of order.^ There seems no reason why the 
same principle should not apply to an unfurnished house, 
where it was known that the new tenant intended imme¬ 
diately to move in Ins furniture, and commence residence. 
Such a case would certainly come within s. 108 {a). If a 
charge of cheating were founded upon this section, it would 
be necessary to consider very carefully what the intended 
purpose was, how far it was communicated to the lessor, 
what statements as to the condition of the house with 
regard to repair luid been made on one side, and asked for 
on the other, and on whom the obligation to execute all 
necessary repairs was cast. 

§ 542. Several sections of the Contract Act relating to 
sales of goods have already been discussed.'^ Upon the 
question now under discussion, s. 116 has an important 
bearing. “ In tlie absence of fraud, and of any express 
warranty, the seller of an article, which answers the 
description under which it was sold, is not responsible 
ibr a latent defect in it. Ilhcstration. A sells to B a horse. 
It turns out that the horse had, at the time of the sale, a 
defect of which A was unaware. A is not responsible for 
this.” Suppose xi knew that his horse had a spavin. 
Would it be a fraud to sell it without calling attention 
to the fact? If so, it would seem to follow that he would 
be guilty of cheating. This is certainly not the law of 
England, and it would require much consideration before 
it was decided that it had become the law of India. 

The English and American law is laid down as follows 
by Mr. Justice Story: ‘'The general rule, both of law and 
equity, in regard to concealment is, that mere silence with 

^ >^airle v. Lauerick, L.R., 9 Q.B., p. 131, Blackburn; J. 

- Smith Marrabh, 11 M. W. 0 ; JK/Yso/i v. Finch Hattunt 2 Ex. D. 
•336; see per Kelly, C.B., at p.342 ; Sdrson v. Folerfs (1895), 2 Q.B. 395.. 

See ante, § 534, as to Act IX. of 1872, ss, 109—115. 
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regard to a material fact which there is no legal obligation 
to divulge, will not avoid a contract, although it may 
operate as an iDjiiry to the party from whom it is con¬ 
cealed.” ‘‘Although a vendor is bound to employ no- 
artifice or disguise for the purpose of concealing defects^ 
in the article sold, since that would amount to a positive 
fraud on the vendee; yet, under the general doctrine of 
caveat ejnptor, he is not bound to disclose any defect of 
which he may be cognizant, although his silence may 
operate virtually to deceive the vendee.”^ Both branches 
of the rule are illustrated by two cases decided by Lord 
Ellenborough, C. J. In one a vessel was sold with all faults. 
The seller knew of a latent defect which rendered it un¬ 
seaworthy, but ho attempt was made to conceal the defect. 
It was held that the sale was effectual, and tliat the seller 
had no ground for complaint.^ An opposite decision was- 
given in an exactly similar case where the defect had been 
concealed.^ Both cases were relied on by Brett, as 

establishing the proposition, “that the seller makes no 
representation as to the quality of the thing he sells by 
a mere ofter ol sale, and that he makes no representation 
that he himself does not know of a defect in the quality.” 

§ 543. The whole law upon this subject was exhaustively 
discussed in the case of IFarcZ v. Hobbs, which was finally 
decided in the House of Lords.''^ There the defendant was 
owner of a herd of pigs, which was attacked by typhoid 
fever. Many of the herd died, and he then sent the rest for 
sale in a public maiket. The conditions of sale stated that 
no warranty was given, and that the lots were to be taken 
with all faults. The pigs had no outward appearance of 
disease, but the jury found as a fact, whicli was the btisis of 
the subsequent decisions, that the defendant knew that the 
pigs laid a disease dangerous to life, and were worthless 
when sold. Almost immediately after removal, the pigs 
sickened and died of typhoid fever, and infected other pigs 
belonging to the purchaser, which also died. On these 

^ Story, Coutnicts,511,551, cited and approved by Lord O’llagan 
4 App. Ca,, p. 2t5. 1 luvve nut been able to verity these quotations in 

the only edition of ^tory to which I have had access—that of 1847,. 
wiicrc the corrcsix^nding passages are rather differently worded.. 
Lord O’Hagan evidently cited a very much earlier edition. 

- BatjkhoU V. WaUerrs, 8 (’amp. 154. 

•* iSclineider v. Heath, 8 Oainp. 506. 

^ 8 Q.B.L., p. 161. 

•’ 2 (i.B.D. 881; 3 Q.L.l). 150; 4 App. Ca. 13. 





facts it was lielrl by the House of Lords, aOSrming the 
decision of the Appeal Court: First, that a sale made with 
the express condition that the article was sold without a 
warranty, and witli all faults, negatived any suggestion of a 
representation by the seller that it was free from, or was 
believed to be free from faults. Secondly, that no repre¬ 
sentation as to liealth could be inferred from the fact that 
the sale of diseased animals was made punishable by statute. 
Thirdly, that if express conditions of sale as above, are 
accompanied by a statement by the owner that, to the best 
of his belief, the article sold is free from some particular 
defect, and it is proved that he knew of such defect, then 
an action of deceit will lie for the Mse representation. 
Upon a further question, as to the effect of a mere sale in 
open market without any express condition that the article 
was to be taken with all faults, Lord Cairns, C., said:''^ I 
observe that in a late case in tlie Queen’s Bencli,- Mr. Justice 
Blackburn seems to have thrown out an opinion, that in a 
case of that kind, there being nothing on one side in the 
way of statement or negation, and there being simply the 
fact of a man sending diseased animals to a public market 
to be sold, that must be held to be a representation bv 
conduct that the animals were free from disease, and that 
the person so sending might be liable for the consequences 
of that representation, if it turned out to be ufitrue. I 
repeat that I desire, so far as 1 am concerned, to hold myself 
unpledged if such a case had to be considered.” Should 
such a case arise again, it will, no doubt, be urged with 
much force, that although an express statement that an 
article is to be taken with all faults is conclusive against a 
representation of quality, there is no case in which such a 
statement has been held necessary. The principle is laid 
down generally, tliat except in the cases already stated {ante, 
§§ 531, 512), if a buyer wishes for a guarantee of goodness 
he must get it, and that none can be assumed where none is 
is given. In a case exactly similar to that suggested by 
Blackburn, J., where the owner of a glaudered horse sent it 
for sale by public auction without notice of the disease, and, 
as far as appears from the report, without any statement 
that it was sold with all faults, and it communicated the 
disease to other horses of the purchaser, an action against 
the seller which disclosed those facts was held bad on 

1 4 App. Ca., p. 22. Bodytr v, Nichols, 28 L.T. 441. 

3 A 





demurrer.^ It would, of course, be different, where by any 
trade custom a certain degree of quality is understood, in- 
tlie absence of a statement to the contrary. As, for instance^ 
where it w^as found to be a custom in the tea trade, that 
wliere goods were sea-damaged, the fact should be stated in 
the catalogue of sale, and sea-damaged goods were sold 
without any such mention, the sale was held to be a fraucl.^’ 
So, if a buyer communicated to the seller his belief tliat he 
was purchasing an article of a particular quality, the sale^ 
to him without removing this false impression would be 
held to be a representation by conduct that it was well 
founded.^ Nor has the doctrine of caveat empioi* any applica¬ 
tion to the cases in which the law implies full confidence; 
as, for instance, contracts of insurance, or dealings between 
persons who occupy a relation of special confidence to each 
other, as solicitor and client, and the like. 

§ 544. The above decisions at common law are in con¬ 
formity with a later decision in equity."^ There an action 
was pending between two parties, and proposals for a com¬ 
promise were made. Shortly before an interview between 
F., the plaintiff s solicitor, and the defendant and his solicitor 
to settle the terms of compromise, F. received a telegram, 
informing him of the result of certain proceedings in the^ 
action favourable to the defendants, but did not disclose the- 
information before the terms were agreed to. It was held 
that the settlement was not affected on the ground that a 
material fact was suppressed, there being no obligation on. 
F. to disclose what he knew. The Court cited the language 
of Sir E. Fry ‘'Mere silence as regards a material fact, 
which the one party is not under an obligation to disclose 
to the other, cannot be a ground for rescission, or a defence 
to a suit for specific performance.” Also the words of Lord 
Campbell, L.C.: ® “ There being no fiduciary relation between 
vendor and purchaser in the negotiation, the purchaser is 
not bound to disclose any fact exclusively within his know¬ 
ledge, which might reasonably be expected to influence the 
price of the subject to be sold. Simple reticence does not 

1 mu V. Mils, 2 H. iSc N. 290; S.C. 27 L.J. Ex. 45. 

“ Jones V. Bowden, 4 Taunt. 846. 

^ IHll V. 6’nry, 1 Stark. 434; Keaks v, Cadogan,l() C.13. 591; S.C.. 
20 L.J. C.P. 76. 

^ Tuvnev v. Oreeu (1895), 2 Ch. 205. 

^ 'f realise on Specific Performance, 3rd edit., s. 705. 

Walters v. Morgan, 3 D. F. Sc G., p. 718. 
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amount to a legal fraud, however it may be viewed bv 
moralists. But a single word, or, I may add, a nod or a 
wink, or a shake of the head, or a smile from the purchaser, 
intended to induce the vendor to believe the existence of a 
non-existing fact, which might influence the price of the 
subject matter to be sold, would be sufficient ground for 
a Court of Equity to refuse specific performance of the 
agreement.” 

§ 545. On the whole, it appears to me that s. 116 of the 
Contract Act was intended to reproduce the law of England, 
and that the illustration cannot be held to alter its effect, 
by rendering mere silence as to a known defect a fraud. 
In fact, the section exactly corresponds with the statement 
of the English law by Baron Parke.^ ‘-In the bargain or 
sale of an existing chattel, by which the property passes, 
the law does not (in the absence of fraud) imply any 
warranty of the gootl quality or condition of the chattel so 
sold. The simple bargain and sale, therefore, of the ship 
does not imply any contract that it is then seaworthy, or 
in a serviceable condition. But the bargain and sale of a 
chattel as being of a particular description, does implv 
a contract that the article sold is of that description.” If 
this is so, then mere silence as to a known defect would not 
be a deception within tiie meaning of s. 415, though an 
active concealment of it would be. 

§ 546. Fraudulent Intention.—(2) There must be a dis¬ 
honest or fraudulent intention (see P.O.,ss.24,25). Therefore, 
where a person who had agreed to sell land set out to register 
the conveyance, but fell ill on the way, and sent on the 
defendant, who, by personating him, had the deed registered 
in his name, it was held the defendant had committed an 
offence under s. 93 of the Registration Act, XX. of 1866, but 
that he was not guilty of cheating by personation under s. 
419.^ And so it has been held that a student who, by pre¬ 
senting a false certificate of character, induced the university 
authorities to allow him to appear at an examination, had 
not committed an offence under s. 415, inasmuch as his 
intention was not to cause wrongful gain to himself, or 
wrongful loss to any one.^ If, however, the object of the 
false representation had been to obtain a certificate entitling 


I Barr v. Oih m, 8 M. & W. 390, at p. 399. 

Beg. V. Lufhi Bevjci^ 2 E.L.K. A. Or. 25; 

^ Beg. V. Ilaradhait, 19 Cal. 380. 


; 8.C. 11 v^th. Cr. 2-1. 
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liim to anything which could not be obtained without it, 
such a certificate has been held by the High Court of Alla¬ 
habad to be property within the meaning of s. 4G3, which is 
substantially the same as s. 417, and therefore the act would 
be cheatin^.^ 


I 


§ 547. Cases have occurred in which the defendant has 
committed an act, which admittedly came within the defini¬ 
tion of cheating, in order to secure for himself, or some one 
else, some advantage, to which he considered that they were 
entitled. In one case the following curious state of facts 
appeared. The prosecutor owed the prisoner’s master a sum 
of money, of which the latter could not obtain payment, and 
the prisoner, in order to secure to his master the means of 
paying himself, had gone to the prosecutor’s wife in his 
absence, and told her that his master had bought of her 
husband two sacks of malt, and had sent him to letch them 
away, upon which she delivered them up. Coleridge, J., 
told the jury: •* Although, primd facie, every one must be 
taken to have intended the natural consequence of his own 
act, yet if, in this case, you are satisfied that the prisoner 
did not intend to defraud the prosecutor, but only to put it 
in his master’s power to compel him to pay a just debt, it 
will be your duty to find him not guilty. It is not suffi¬ 
cient that the prisoner knowingly stated that which was 
false, and thereby obtained the malt. You must be satis¬ 
fied that the prisoner at the time intended to defraud the 
prosecutor.” ^ 

This dictum was a good deal relied on in a case at Madras. 
There the prisoner had confessed the fact that he had intro¬ 
duced an overcharge for coolies, and obtained money thereby. 
He attempted, however, to set up as a defence that he had 
2 )aid certain money out of his own pocket on a contract for 
goods supplied to the Hallway Company; that, through a 
mistake in his accounts, he had omitted to charge it at the 
proper lime, and that afterwards, being afraid of incurring 
blame for this irregularity, he had adopted this indirect way 
ol reimbursing himself. Hence, no fraud was practised upon 
his employers, the only result of the false piretenco being 
that they had paid money fur one thing which was really 
due lor another. Bittleston, J,, refused to receive the 
evidence, on the ground that it could form no defence. On 
the above case being cited, he distinguished it on two 


* Jh(j, V. likmaii, 15 All. 210, p. 217. 
‘ Itnj. V. WiHinni^, 7 (J. & P. 354. 
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gioiiuds: First, that, in the case quoted, the debt was 
admitted to be a just one, whereas here it had never been 
OTen brought to the knowledge of the Kailway Company. 
Secondly, that in the former case it did not appear that the 
prisoner ever intended to deprive the owner permanentlv of 
his malt, but merely to detain it temporarily, as a means of 
putting the screw upon him, to make him pay.^ 

In a more recent case, the defendant was indicted for 
^taining a carriage from the prosecutor by false pretence. 
He admitted the fact, but said the prosecutor owed him 
money, and that he got tlie carriage in order to compel pay¬ 
ment. Bittleston, J., in charging tlie jury, said : I advise 
you not to convict unless you are satisfied that the prisoner 
obtained the property, intending absolutely to apply it to 
his own use. If you think he did not obtain it with the 
intention of keeping it, but of putting a screw upon the 
prosecutor, to make him pay the money due by him, then I 
think he is not guilty of the offence. The prosecutor admits 
that there was a debt due, and there is evidence of an arbi¬ 
tration between them as to a money dispute. If you think 
it was merely a trick resorted to for the purpose of pressure, 
then I recommend you to acquit. It is very dangerous to 
convict upon a criminal charge, wdiere the case comes, merely 
to a matter of civil dispute.” ^ 

It wdll be^ remembered that the above indictments were 
under the English law. I am, how^ever, inclined to think 
that all such cases would come under s. 41o. The offence 
under this section consists of cheating a person into delivery 
ot the property, and the mode iu which it was intended 
to use it, or the length of time during whicli it was to be 
kept, seem to me to be immaterial. It w'as different under 
the English statute. There the crime consisted in obtain¬ 
ing the article by false pretences ‘‘with intent to cheat or 
defraud any person of the same.” It might fairly be said 
that there was no such intention if the possession of the 
pticle was not to be permanent, and if no loss in respect of 
it was ever to be inflicted upon the owner. Under tlio 
present Code the test is the honesty of the means by which 
the change of possession was effected, not the object which 
the accused had in view. Even in England, it is no defence 
to a charge ot cheating that the prisoner, when he got Iho 


* Ac./. Y. Itonglmi'sf, 4th Mad. Sess., 1858. 

V. I^heikh Ahmed, 4th Sess., 18G0, Madras. 
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goods into his possession by the false pretence, intended to 
pay for them, whenever it should be in his power to do so.^ 

§ 548. Evidence of Previous Acts.—Where the question is, 
whether the defendant made the false statement with an 
intention to cheat, evidence that he had made similar false 
statements a short time previously, and obtained money by 
them, is admissible, if it tends to show that on the occasion, 
which is the subject of inquiry, he was acting with a guilty 
knowledge; if not, it is inadmissible. For instance, where 
a prisoner was charged with obtaining money from a pawn¬ 
broker by the false pretence that a piece of worthless jewel¬ 
lery consisted of real stones, evidence that he had two days 
before obtained money from another pawnbroker on the 
pledge of a chain, which he represented as real gold when 
it was not, was held to be rightly received. The Court said : 

It tends to show that he was pursuing a course of similar 
acts, and thereby it raises a presumption that he was not 
acting under a mistake. It is not conclusive, for a man may 
be many times under a similar mistake, or may be many 
times the dupe of another ; but it is less likely he should 
be so more often than once, and every circumstance which 
shows he was not under a mistake on any one of these occa¬ 
sions strengthens the presumption that he was not on the 
last.” - And so in a similar case, evidence of the same sort 
was received, and also of the fact that, when arrested, the 
prisoner was found to have in his possession twenty-six other 
chains of an equally worthless character.^ 

On the other hand, where tho false pretence alleged was 
that the prisoner had authority to receive money, evidence 
that he had a few days before obtained another sum of 
money by a similar ialse pretence as to his authority 
was held inadmissible/ As Blackburn, J., remarked in 
Francis^ case,"^ ‘‘ There the alleged false pretence was an 
assertion of authority to receive the money, and the question 
was authority or no authority. The evidence was wholly 
irrelevant.” The facts in the last case established that the 
prisoner had been expressly forbidden to receive the money, 
therefore no question as to guilty intention could arise. 
But if upon the facts it might have been doubted whether 

^ Jiey, V. Kaylor, L.R., 1 C.(.\ 4 ; see also discussion, aute^ §§ 488—490. 

Jleg. V. Francisy L.R., 2 C.C. 128. 

V. Bocbucky D. & E. 24; •S.(25 L.d. M.<J. 101. 

’ lUy, V. JloUy 30 L.J. .M.( 81; S.U. Bell, 200. 

2 C.0.130. 
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he did not really suppose that he was authorized to receive 
payment, then I imagine evidence would have been properly 
admitted to show that on a former occasion he had not only 
• set up such an authority, but had given a false account of 
the mode in which the authority had been conterred on 
him.^ 

§ 549. Object of Fraud.—The fraud must have^ brought 
about one or other of the results mentioned in s. 415. Where 
the object of the offence is to obtain the possession of 
property, it is immaterial whether the property belongs to 
the person cheated or not. It is an offence to obtain land 
from a Revenue officer by falsely pretending that it is waste; 
and so it would be, if remissions of revenue were obtained 
a false representation that the crops ^yere damaged. 
AVhere the offence charged consists in causing the person 
deceived to do or omit to do anything which he would not 
have done unless deceived, it is necessary to go on and show 
that the act or omission damaged him in some one. of the 
ways specified in s. 415. For instance, to induce a high 
caste man to marry a low caste woman, by pretending that 
she was of a higher caste, is cheating by personation within 
the meaning of s. 416,^ Where, however, a person who 
wanted to get into the police falsely represented that he 
belonged to a different district, in order to evade the rule 
which prohibited the enlistment of residents of the district, 
it was held that he had not committed the offence of cheat¬ 
ing ; the act done by the person deceived could not darnage 
him ill mind, body, or reputation.'^ But if the forbidden 
results are obtained by the fraud, it is irnmaterial that the 
prisoner had promised to do something which w’as absolutely 
im[>ossible; as for instance, to procure something that was 
desired by means of witchcraft.® 

§ 550. Fraud must be effectual.—Finally, it is necessary to 
show that the person practised on was really deceived, and 
that it wms in consequence of being so deceived, that he did 
the act desired. The offence would not be committed, if he 
.saw through the fraud, aud handed over the property in order 


^ See ante. § 527; Indian Evidence Act, I. of 1872, s. 14; Act III. of 
1801, s. 1; Jieff. V. FarbhuduSi 11 Bom. H.O. 90. 

“ 6 Mad. H.O. Uuliiig.s 12. 

Rcf/. V. J)abee tSiug^ 7 Sutli. Or. 55. 

‘ Iteg. V. Bwarka Fnaiud, 6 All. 97. See, to the same effect, aud on 
the same ground, Mo/eg v. Jicg., 17 Oal. 606. 

Iteg. V. Giles, L. & G. 502; S.C. 34 L.J. M.(\ 502. 
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to prosecute the prisoner; ^ or if lie did not rely upon the 
statement which was made being true, but believed that in 
any case he would be paid his money; ^ or if he exercised 
his own judgment upon the statement made by the defendant 
as to tlie value of the article offered to him, and advanced 
him the money, because he considered that the article was 
worth it, and not because the defendant said it was.^ In all 
such cases, however, though a complete offence has not been 
committed under s. 415, the prisoner might be convicted 
of an attempt to commit it, under s. 511.^ Of course no 
offence at all lias been committed, if the prisoner lias 
managed to effect his object without making any false state¬ 
ment to any one. It would be cheating for a person to pass 
into a railway carriage, or an Exhibition, by falsely pre¬ 
tending to the official in attendance tiiat he had a proper 
ticket; but if he managed to get in unobserved, lie would 
have made no pretence, and committed no offence under the 
Code.*''* 

§ 551. Mischief. —“ Whoever, with intent to cause, or know¬ 
ing that he is likely to cause, wrongful loss or damage to 
the public or to any person, causes tlie destruction of any 
property, or any such change in any property, or in the 
situation thereof, as destroys or diminishes its value or utility, 
or affects it injuriously, commits ^ mischief.’ 

Exjjlanation 1.—It is not essential to the offence of 
mischief that the offender should intend to cause loss or 
damage to the owner of the property injured or destroyed. 
It is sufficient if he intends to cause, or knows that he is 
likely to cause, Avrougful loss or damage to any person by 
injuring any property, whether it belongs to tliat person 
or not. 

Explanation 2.—Jlischief may be committed by an act 
affecting property belonging to the person who commits the 
act, or to that person and otUers jointly ” (s. 425). 

The offences punishable under ss. 426—440 vary according 
to the character of tlie objects injured, and the amount of 
damage caused, but they are ail governed by the definition 
given ill the above section. The essence of every such 

‘ V. MiJU, D. v'fe B. 205; S.( '. 20 L.J. M.C. 79. 

- Jierf. V. ])ale, 7 C. & i\ 352, 

^ Jteg. V. Itoebuck, D. & B. 21:; S.G. 25 L.J. M.C. 101. 

* V. Itoehuck, ub, sup, 

Iteg. Y, Dityabhoij^ 1 Boia. H.C. 140; Ihg. MtJuyrvanji, G Bom. 
H.C. C.C. G. 
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offence is that it should have been caused wilfully and with 
a knowledpje that it was wrongful; therefore mere negligence, 
such as allowing cattle to stray into adjoining premises, 
though punishable under special acts, is not an offence within 
s. 425.^ Further, it is not sufficient that the act should have 
been intended to cause some wrongful damage ; it must have 
been intended to cause that particular form of damage which 
consists in injuriously affecting property. If a man throws 
a stone, or fires a shot at another, and the missile injures 
property, he has not committed mischief, unless he aimed in 
such a direction that he must have known that the natural 
consequences of his act would be to do the damage com¬ 
plained of ; although tliat was not his wish, yet if he was 
reckless Avhether he did it or not, and mischief has followed^ 
he is answerable for the result.^ Nor is damage punishable 
under s. 425 when it is committed in the hond fide exercise 
of a right, leasonably supposed to exist.^ On the other 
hand, a mere claim of right is not sufficient, if the facts so- 
clearly negative the claim as to make the assertion of it to- 
the injury of another an additional wrong.^ “It is the duty 
of the Criminal Court to determine what was the intention 
of the alleged offender, and if it arrives at the conclusion 
that he was not acting in the exercise of a hona fide cXaim of 
right, then it cannot refuse to convict the offender, assuming, 
of course, that the other facts are established which constitute 
the offence.'*® It is also necessary to show that the subject- 
matter which was injured was, at the time, the property of 
some other person, otherwise no one can be damaged, and no 
one can be wronged.^' Miscliief may, however, be committed 
in respect of property which is valueless for its primary 
purpose, such as a document which is absolutely void as a 
security, provided it can be used for any purpose, as evidence- 
of any collateral matter, so as to be of some use to its 
owner.'^ 


^ He Araz 10 Siith. ('r. 29; 'Forbes v. Girlsh (Jhandra^ 6 B.L.IJ. 

Appx. 3; S.C. 14 Suth. Cr. 31; Itvtj, v. Bui Bujiay 7 Bom. 12G; Be<j. v. 
Shnik 9 Bom. 173; 6 Mud. ll.C. Rulings 37. 

Beg. V. PcmhliUm, L.R., 2 C.C. 1J9, p. 122. 

^ Bokar Jlalsana v. DinobandfiUy 3 B.L.ll. A. Cr. 17; S.C. 12 Sutlu 
Cr. 1. 

^ Bamakrishita Chettiw Pahinhjandi^l Mad. 2G2; Brg.w JagauuntJi, 
10 Bom. 183. 

^ Per Turner, J., Beg. v. Bndh Biugh, 2 All. 101, 103. 

° Bhagit'am Dome Ahar Dome, 15 < 'al. 888; Jiomesh Chunder w 
Jlirii Alondalf 17 Cal. 852; see rfnte, § 482. 

^ Beg. V. Vyapuri, 5 Mad. 401. 



§ 552. It is not necessary to the offence of mischief that 
tlie damage done to the property should be of a destructive 
•character. Where goods were in process of removal, and 
the accused came and threw tliem out of the cart upon the 
road, a conviction under s. 425 was maintained. The Court 
said that the inconvenience caused to the owner of the 
goods, by the unlawful change of their situation, did 
•diminish their utility, as goods on their way to their 
destination. We think it is not necesary that the damage 
required by the section should be of a destructive character. 
All that is necessary is, that thei e should be an invasion of 
right, and diminution of the value of one’s property caused 
by that invasion, which must have been contemplated by 
the doer when he did it.” ^ 


§ 553. Mischief may be committed by a joint owner of 
property, where the act is in its nature malicious and 
wanton, and one which could have had no other object than 
the injury or destruction of the property to the detriment 
•of the other joint owners.” It may also be committed in 
respect of a man’s own property, where another person has 
nn interest in it which the owner is bound to protect. 
^‘This damage need not, necessarily, consist in the in¬ 
fringement of an existing present and complete right, but 
it may be caused by an act done now, with the intention of 
defeating and rendering infructuous a right about to come 
into existence.” Accordingly, where an estate had been 
sold for arrears of revenue, and the usual deposit liad 
been paid, and the owner, with a view to cause loss to 
the purchaser, cut down fruit trees before the expiration 
of the sixty days, when the certificate of sale would be 
granted, it was held that he was properly convicted under 
s. 425."^ And so it would be in the case of a Hindu widow, 
in respect of her husband’s estate; for, though she is the 
full owner of it, she is not entitled to commit waste. It 
would be otherwise as regards the male owner of an 
absolute and unrestricted estate. He would not commit 
mischief even if he destroyed it wantonly, for the purpose 
•of injuring the prospects of the contingent heir. 8ueh an 
uct would not be wrongful, for llie heir lias no right to 
anything except what is in existence at the death of the 
owner. He is entitled to step into the shoes of the owner, 

^ Dasa v. Koylash Chunde/'y 12 Cal. 55. 

- Fcr curiam^ 3 B.L.H. A. Cr., p. 20. 

* Dharma Das v. Nasseruddin, 12 Cal. 600. 
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but the owner is uot bound to leave him any shoes to step 
into. This was the principle on which a curious case was 
decided in Bombay. The owner of a dead bullock buried 
the carcase. The inagisti-ate found that it was a recognized 
•custom for the Mahar to take, as his right, the skin of any 
deceased bullock of the village, and that the accused had 
buried the bullock with the express object of destroying 
the skin and preventing the complainant from getting it: 
He therefore convicted him of mischief. West, J., in 
reversing the conviction, said: The owner asserted his 
Tight to the carcase when dead, and, being in possession, 
might retain such possession, if supported by any colour of 
right, until a better title was made to the property. This 
being so, the act was not one to be dealt with under the 
•criminal law, but one for which the remedy was to be 
sought in the civil court.” ^ Still less is it mischief to 
do, without payment, any act which the defendant has a 
right to do on payment: the injury consists, not in the 
result of the act, but in intercepting the money payable for 
doing it.^ 

§ 554. The Madras High Court has held in two cases 
-that an act, which is not mischief when it is done, does not 
■become mischief because, to the knowledge of the doer, it 
will probably cause wronglul injury to some one else. In 
one case the act consisted in damming up a river, which 
would probably cause the prosecutor’s lands to be inundated. 
In another case it consisted in opening up a sluice, so as to 
•divert to the defendant’s land water which ought to flow to 
the land of the prosecutor.^ In neither case had any actual 
loas happened to any one at the time of the charge, and ot 
•course no offence \vas committed. In each case, apparently, 
the only property that was actually changed was ttie land of 
the accused, and, so far as the situation of the water was 
altered, that water, if it was the property of any one, was 
the property of the defendant, so long as it was on his own 
land. But as soon as the act complained of did cause an 
injury to the prosecutor, of the nature described in s. 425, I 
think the offence charged would be committed, provided the 
•damage was one which the doer had contemplated at the 
time he did the act, and which was in itself wrojigful. 

^ lleg, V. Oovinda Funja, 8 Bom. 295. 

- 5 Mad. H.G. Ruling oO. 

4 Mad. H.O. Ruling 15; 7 Mad. II.C. Ruling 39; conira, apparently* 
‘VC Fa no Qolani Si/aj, C Suth. Cr. 59. 


732 


CRIMINAL TBESPASS. 


[Chap. XI. 


There are numerous cases in which a man has a perfect 
right to do a particular act upon liis own land, and no one 
can complain of it, until some injurious consequence follows 
from it. As soon as such a consequence follows, the injury, 
and not the original act, becomes a cause of action.^ In 
such a case the mischief would consist, not in making the 
bund, or in opening the sluice, but in Hooding or withering 
up the prosecutor’s crops. 

§ 555. Criminal Trespass. — Wlioever enters into or upon 
property in the possession of another, with intent to commit 
an offence, or to intimidate, insult, or annoy any person in 
possession of such property; or, having lawfully entered 
into or upon such property, iinlawiully remains there with 
intent thereby to intimidate, insult, or annoy any such 
pcirson, or with intept to commit an offence, is said to 
commit ‘criminal trespass ’ ” (s. 441). 

The first clause of this section says nothing as to the 
character of the entry upon property, which, coupled with 
the intent, converts it into a criminal trespass. The second 
clause, Jiowever, obviously draws a distinction between the 
lawful entry, tvhich subsequently becomes unlawful, and an 
original entry of a different character. I conceive that this 
clause of the section must be limited to ca'^es where the 
entry is in itself part of the unlawful act, and is either 
expressly or impliedly against the will of the owner of the 
property.^ For instance, suppose a man were to go upon 
the premises of another with intent to steal his money, to 
abduct his daughter, to lame his horse, or the like, here the 
entry would be inseparably connected with the offence 
aimed at, and would be against the will of the owner. 

Of course, an authority to enter may be revoked, either 
expressly or by implication. No authority to remain can 
be assumed to last after the person who was authorized to 
enter for one purpose, proceeds to employ this opportunity 
in the commission of an offence, for \vhich he has got the 
permission of the owner of the property. Therefore, if a 
guest, who was invited to an entertainment, were to secrete 
himself in tlie house when it was over, for the purpose of 
committing theft, this would be an “ unlawful remaining in 
the house with intent to commit an offence,” and, therefore, 
would be “ house-trespass.” But if he employed himself, in 

^ Bachhouse v. Bonoraiy 9 H.L.C. 503; Mitchdl v. Darky Maui 
CoUifry Co,, 11 App. C’a. 127. 

- See j[>cr Straight, J., re Oulind Prasad, 2 AIL, at j). 4C(-*. 
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Ainction with the proprietor, in illicit coining, this would 
"' indictable as a substantive offence, but the mere con- 
lauce in the house could not be called “ an unlawiiil 
' laining” in it, since of itself it was not unlawful. 

} 556. The offence of criminal trespass is only committed 
lere some criminal intent is present to the mind of the 
rson charged, and, under some sections of this chapter 
. 449 ^ 451 ^ 454j 457), the punishment varies according as 
: e prisoner is convicted of intending to commit one crijno 
another. Of course, there must be circumstances in the 
se which lead to the presumption that the prisoner had 
criminal intent, or the particular intent with which 
e is charged, as no criminal intent can be assumed in the 
bsence of proof. But it must not be assumed that for this 
purpose it will always be necessary to adduce independent 
evidence different from that which makes out the substan¬ 
tive offence. For instance, if a man is found in the middle 
of the night in another’s bouse, this of itself is ample 
evidence to convict him, not merely of house-bi*eaking by 
night, but of doing so with intent to commit thelt. On the 
other hand, independent circumstances might lead to the 
conclusion that his object was to commit adultery, or even 
murdvn-. So, if a party were found enjoying themselves at 
picnic upon another man’s land, this would not be even 
immd facie evidence of a criminal trespass. But if it was 
shown that they had gone there in open defiance of a 
previous prohibition, that might be taken as evidence of 
an intent to insult or annoy.^ 

An entry upon land which a man believes to be his own 
will not be a criminal trespass, though the land was in the 
possession of another, if the object really was to dissert a 
right over it, and not to intimidate, insult, or annoy, the 
other,^ unless under circumstances which amount to the 
offence of unlawful assembly.^ And so, where a man had 
been exercising a right of fishery for a considerable time, 
alleging a prescriptive right, the mere fact of continuing to 
•do so atter a notice of prohibition is not criminal trespass.^ 


' Kalash Ckunder v. IG Cal. G57; Qvlap Pandty v. BoddaiiXy 
■ibid, 716 ; re Shib Nath BanerJeCy 2t Sutb. Or. 68; BalmaJmnd Bam v. 
Ghansam Baruy 22 Cal. 891. 

Beg, V. Bam Dyaly 7 8ath. Cr. 28; Beg, v. Kalinauih, 9 ibid. Cr. 1; 
Beg. V. Ohooramoniy 14 ibid, Cr. 25; Btg. v. Budh Swgh, 2 All. 101; re 
Gobmd Frasady 2 All. 465. 

^ See s. 141, anb\ § 288; Empress v. CootmiVy 8 Cal. 573. 

Beg, V. Bkistidhury 9 li.L.R. Appx 9‘; S.C. 18 8iith. Cr. 25, , 





§ 557. The words ‘‘intimidate” and “insult” refe^^^. , 
suppose, in general, to sueh criminal acts as are defined 
ss. 503 and 504 of the Code.^ It has been suggested , 
Mr. Collett,^ that upon this construction the words : v 
superfluous, since criminal intimidation and insult ; j.’ 
already provided for by the former words, “with intent 
commit an offence.” It is, no doubt, possible to concei 
cases in which insult or intimidation, which was obvious 
wrongful, as being without any apparent legal excuse, wou 
fall short of the definitions in Chapter XXII. Such cas« , . 
when coupled with trespass on possession of property, mi" 
perhaps have been contemplated by the framers of the Cod 
but would be very rare. The word “annoy” obviousl 
cannot be limited to cases within s. 510, which presuppose 
a state of intoxication. Any proceeding by which a persoji- 
wilfully intrudes upon the property of another, with the 
intention of disturbing his privacy, or setting at defiance- 
his right to exclude trespassers from his house or land, 
would come within the term. Further, “the word ‘ annoy,^ 
in s. 441, must be taken to mean annoyance that would 
generally and reasonably affect an ordinary person, not 
what would specially and exclusively annoy a particular 
individual.”^ In a case where the accused had enclosed 
and commenced to cultivate a portion of a burial-ground,, 
but no specific intent such as is mentioned in s. 441 was 
established, the Madras High Court held that the offence of 
criminal trespass was made out, since there was evidence of 
his intention to annoy the portion of the public entitled to 
use the burial-ground; “for the intent of the defendant 
must be inferred from the nature of his acts. And it is- 
scarcely possible to conceive acts more calculated to cause 
annoyance, especially to superstitious people attaching 
sanctity to the relics of mortality, than the act of ploughing 
up a burial-ground.” ^ I should have imagined that the 
intent which the law would infer from cultivating another 
man’s land, would be merely an intent to procure wrongful 
gain for one’s self and that a further intent to annoy would 
have to be made out by something like special evidence. 
Where a ratepayer forced his way into a room where muni¬ 
cipal commissioners were sitting, in order to urge them to^ 

' Seejper Straight, J., 2 All., p. 4G6. 

2 Comments on the Penal Code, 131. 

•" Per Straight, J., rc Oohind 2 All., p. 467. 

6 Mad. H.O. Rulings 25. 
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review an assessment made upon them, it was held that, 
however annoying his entrance might be, it could not be 
treated as having been efiected with any of the intents 
necessary to constitute a criminal trespass.^ 

§ 558. Under s. 40 of the Code, the word “ offence,” when 
used in s. "Ml, denotes a thing punishable under this Code, 
or under any special or local law, when, in the last-named 
case, the act is punishable tvith imprisonment for a term of 
six months, whether with or without fine. An act which is- 
merely unlawful, in the sense that it is forbidden by civil 
law, and that redress can be obtained for it by damaf^es, is- 
not an offence within the meaning of the section. Therefore,, 
entry upon land with intention to do that which the civil 
law will prevent or punish, does not constitute criminal 
trespass. For instance, the cultivation of Government waste 
land without permission,^ or the re-entry upon land from 
which a person has been ejected by civil process,'* or the 
entering of an Exhibition building without a ticket,'* or 
breaking open a door at an illegal hour for the purpose of 
effecting an arrest or a distraint,® or following game upon 
land_ for the purpose of killing it, even in defiance of 
previous warnings,® are not acts which of themselves, and 
without proof of any further intent, are punishable under 

Ml, or under any other section of which a criminal 
trespass forms an essential part.'^ An act which is not 
in itself p oflence, may, however, become so under s. 188,. 
if committed in disobedience to an, order lawfully made bv 
a public servant; and the mere entry upon laud, with a 
view to the doing of something forbidden, wdll be a criminal 
trespass without proof of any further intent.® 

§ 559. Possession.—The property wrongfully entered upon 
must have been at the time in the possession of another. This 
means an actual, not a merely constructive possession, such 
as miglit be set up by a person who claims i^ropertv which ho 
lias vacated, or from which he has been ousted,*^ or who is 

I V. Evavs, 22 Cal. 123. 

, t -'05; S.C. Weir, 117 [198]. 

G lilail. II.C. llulings 19. 

V. Mehervauji, 6 ]3oin, H.C. C.C. 6. 

0 ^•Jolkaram, 2 Afad. 80. 

boundary was'4 C^al. 837. In this case the 

' Ernmd, 2 All. 4G5. 

^ Mad. H.C. IhilmgslT. 

■I8ivar Chandra v. ,Sita! Das, 8 B.L.R. Appx. G2. 
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one of a number of persons who have a right to be in 
a particular place at a particular time.^ It must be such 
a possession as is contemplated by s. 145 of the Grim. .P.C., 

1882 ; ^ not necessarily a bodily possession, but a possession 
by means of a servant or a tenant, who bolds the whole of 
the property of which pos-^ession is claimed by authority of, 
or under a title derived from, the person claiming to be in 
possession. A mere symbolical possession, by entering 
upon the land and setting up a tent upon it, or by affixing 
a notice, or demanding possession, is not sufficient.^ So, 
where a person is entitled to do certain acts, such as mining, 
at any points which he may select over a large territory, he 
has no possession except at the particular spots which he has 
begun to work upon.^ Similarly with regard to fishing. 

The infringement of an exclusive right of fishery in a public 
river, or in a public tank, can never be a criminal trespass, 
as the river or tank cannot be in the exclusive possession 
of any one, and a right of fishery is not property, of which 
anv one can be said to be in possession, within the meaning 
of s. 441." 

§ 560. The Madras High Court in one case supported 
a conviction for criminal trespass upon a burial-ground. 

They said, ‘‘the person (corporate) in possession of the 
burial-ground is the portion ot the public entitled to. use the 
burial-ground.” ® Of course there are many cases where 
a burial-ground is undoubtedly in the possession of an 
owner, as for instance a .churchyard, or when it belongs to 
a Cemetery Company or a Municipality. When, however, 
an unoccupied piece of land in a village is appropriated by 
long usage or common consent to the purpose of burial, it 
is doubtful whether, in accordance with the above excisions, 
it can be in the possession of any one, and matters are not 
advanced by calling the public a corporation, which it is not. 
Possibly each individual grave might be said to be in the 
possession of the individual who appropriated it, or of his 
representatives. In another case, where the alleged criminal 

^ Ch(Lndi Pershad v. PmuSj 22 Cal. 128. 

Per Straight, J., 2 All., p. 407. where he rcfta*s to the con-esponding 
s. 580 of the Crim. P.C., X. of 1872. 

Hiitiuirlomd v. Croivdy, 18 Suth. Cr. 11; ex ixirie Flclcliei^ 5 Ch. D. 

.800; Ptij, V. P%ac()or Dyal 3 Cal. 320. 

* Bejoy jSath OJiatterjce v. Bengal Coal Co., 28 Suth. (Jr. 43. 

'' Ray. V. (JliarUy 2 Cal. 354; Mad. H.C. Pro., 25 Oct., 1879; Weir, 

Sup. 8 [202]. 

^ 0 Mad. H.fl. Eulings ‘25. 
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trespass was upon a public footpath, the same court held the 
conviction bad, because the accused was liimself entitled to 
the use of the footpath. Had he not been so entitled, the 
Court appears to have thouiiht, on theaut^ ^ty of the last 
case, that the offence would have been corn niitted.^ It is 
difficult to see how a public footpath or highway can, us such, 
be in the possession of any one. The soil generally belongs 
to the owner of the adjoining land, subject to an easement for 
the benefit of the public, who can use it for no other 
purpose. 


§ 561. Cases of some difficulty have arisen in India under 
sections corresponding to s. 145 of the Crim. P.C., 1882, 
and s. 9 of the Specific Relief Act, 1. of 1877, where a dispute 
as to possession has taken place between the trespasser and 
the rightful owner, or between two persons claiming under 
conflicting titles. As similar questions might arise under 
8. 441 of this Code, the first requires some examination. 

A mere trespasser cannot obtain what is known in law as 
possession, by the act of entry, or even by the continuance 
of that act, so long as the act is disputed and resisted. This 
is well illustrated by the case of Brown v. Dawson? There 
the trustees of a school, who had the right to dismiss the 
master, but were bound to give him notice, turned him out 
without notice, and therefore wrongfully. He might havo 
refused to go, but he went out quietly, and gave up his room. 
The next day, the 1st of July, he returned and broke open the 
room, and took possession. The trustees at once gave bim 
notice to quit, and on the 11th ejected him. He brought an 
action of trespass, founded on his last possession; the trustees 
relied on their previous possession. Whichever party could 
establish possession between the 1st and 11th of July was 
entitled to succeed. It was held that the plaintiff must fail. 
Lord Denman, C.J., said : A mere trespasser cannot, by the 
very act of trespass, immediately and without acquiescence, 
give himself what the law understands by possession against 
the person whom he ejects, and drive him to produce his 
title, if he can without delay reinstate himself in his former 
possession. Here, by the acquiescence of tlie plaintiff, the 
defendants had become peaceably and lawfully possessed as 
against him. He iiad re-entered by a trespass; it they had 
immediately sued him for that trespass, he certainly could 
not have made out a plea denying their possession. hat 


^ G Mad. II.C. Raiings ^2(5. 


- 1-2 A. E. G24. 
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he could not have done on the 1st of July, he could as little 
have done on the 11th, for his tortiously being on the spot 
was never acquiesced in for a moment, and there was no delay 
in disputing it/’ Accordingly, in a case under s. 530 of the 
Crim. P.C. of 1872 (corresponding to s. 145 of the Act of 
1882), the High Court of Bengal ruled that tlie ouster 
by one person of another who was in lawful possession of 
property, can give the former no right to be kept in posses¬ 
sion. “ The magistrate must look back to possession which 
may be termed peaceful. He must go back to the time 
when the dispute originated, not to the result of the dispute 
itself.'’ ^ Where, however, the possession has been obtained 
peacefully under a hona fide claim of right, the legality of the 
possession does not depend upon the goodness of the title, 
where po.ssession or no possession is the only question at 
issue.- 


§ 562. The effect of possession re-taken by the rightful 
owner is completely different. “ As soon as a person is 
entitled to possession, and enters in the assertion of that 
possession, or, which is exactly the same thing, any other 
person enters by command of that lawful owner so entitled 
to possession, the law immediately vests the actual possession 
in the person who has so entered. If there are two persons 
in a field, each asserting that the field is his, and each doing 
some act in the assertion of the right of possession, and if 
the question is, which of these two is in actual possession, 
I answer, the person who has the title is in actual possession, 
and the other person is a trespasser. They differ in no 
other respect.”This statement of the law was cited and 
followed by Lord Selborne in the following case.^ Lows 
was the mortgagee in fee of a house, which the mortgagor 
had leased to Telford, who took possession. By English law 
this lease was absolutely ineffectual against the mortgagee, 
who was entitled to take possession whenever he chose, 
V ithout legal process. Lows proceeded to the house by 
night, broke into it, and took possession, in the absence of 


^ Bey. V. Jlolicsh Clmudcr, 4 Cal. 417; 6 Mad. H.C. Rulings 13; 
Dudabhai NarsibJiai v. Sub-CoUector of Broach^ 7 Bom. II.C. A.O. 82, in 
reference to s. 15 of Act XIV. of 1859, which corresponds to the 
Specific Relief Act, I. of 1877, s. 9. 

2 Dastur V. Fell, 6 Bom. H.C. C,C, 30. I think the statement in the 
text conveys the real meaning of the judgment letter than the side- 
note to the case, which appears to mo liable to misconstruction. 

Per Maule, J., Jones v. Chapman, 2 Exch. 821. 

Lows V. Telford, 1 App. Ca. 414, pp. 426, 427. 
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the lessee. Immediately afterwards, Telford, with others, 
made his way in by the window, and tried forcibly to 
resume possession. He was indicted for a forcible entry, 
and the question in the subsequent civil suit was, whether 
he was properly so indicted, which a^ain turned upon the 
question whether Lows was in lawful possession. It was 
held that he was. Lord Selborne said: He had the legal 
title. He had (when no one was present to oppose him) 
effected an actual entry into the premises, beyond all doubt 
■for the purpose of taking possession, and he, by himself and 
his servants, had already acquired such a dominion and 
■control over the property when tlie lessee first came upon 
the ground, that the respondents could not enter it without 
putting a ladder against the house, and getting in through 
lihe window. I cannot doubt that the possession was legally 
■complete and exclusive, and that it was forcibly disturbed 
by the respondents.” 

§ 563. In the particular case the mortgagee was able to 
recover possession peacefully, but Lord Selborne treated 
that point as immaterial, and referred, witli approval, to 
the language of Parke, 13., in Harvey v. Bridges^ where 
it is pointed out, that so far as relates to the fact of 
jpossession, and its legal consequences, it makes no difference 
whether it has been taken by the legal owner lorcibly or 
mot.” ^ It must be remembered, that this doctrine only 
applies to the effect of the change of possession lor civil 
'purposes. In India, as in England, the forcible dispossession 
of another, even by the lawful proprietor, may" be punishable 
■under s. 141 of the Code {ante^ § 288). And in India, 
differing from the law of England, the result of such a dis¬ 
possession may be frustrated, if the person so dispossessed, 
otherwise than in due coarse of law, brings a suit within 
six months from the date of the dispossession to recover 
possession:^ Unless the latter course be adopted, the person 
who has regained possession retains all the advantages 
legally attaching to that possession.'^ 

§ 564, Where a person who is not entitled to take posses- 

14 M. & w. 442. 

OA ^ p. 426; acc. per Erie, C.J., Blades v. Higgs, 30 h.E 

; b.C. 10 C.B. N.S. 713; Kunlu Komaropch v. Changaraclnfn, 2 Mad. 
H.C. 313. 

Act I. of 1877, s. 9; Kal e Ckmukr v. Adoo Slw.ilh, 9 Sutb. Civ. 
^■602; Saya/jl v. lUiinji, 5 Bom. 446. 

LiUu V. 5 Bom. 387. 
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sion enters upon property, he gets possession of nothing 
except that over which be exercises actual physical con¬ 
trol, as he has no other title to which his possession can 
relate,^ Conversely it would seem to follow, that a^ person 
who has a legal title, and who takes possession by virtue of 
that title, would get possession of everytliing to which that 
title extends, unless some effective* resistance limited the 
possession. 

This section does not appear to include any cases of 
trespass to movable property. The language is incon¬ 
sistent with such a construction, particularly the words 
“ having lawfully entered into or upon such property, 
unlawfully remains there.” 

§ 565. House-Trespass.—“ Whoever commits criminal tres¬ 
pass by entering into, or remaining in, any building, tent, 
or vessel used as a human dwelling, or any building used as 
a place for worsliip, or as a place for the custody of property, 
is said to commit house-trespass. 

^^Explanation ,—^‘The introduction of any part of the 
criminal trespasser’s body is entering sufficient to constitute 
house-trespass ” (s. 442). 

There must, however, he an entry into the house; merely 
getting upon the roof is not sufficient.^ 

The only part of the section which is likely to cause 
difficulty is the phrase “ used as a human dwelling.” There 
is no difference, as to tlie penalty, whether the place is used 
for a human dwelling or for the custody of property, and 
any doubt will generally be solved by framing two charges, 
in which the place is differently described. 

§ 566. Human Dwelling.—The essence of a human dwelling 
is that it should furnisii a residence for the owner of the 
premises, or his family, or servants, or some other person 
who occupies for that purpose, with his permission. Its 
primary purpose may be to supply a place for carrying on 
some trade or occupation ; as if a irndesman lives in his shop, 
or a lawyer lives in his chambers; but,incidentally, it must 
be a place in which somebody lives; not a place to which 
he resorts occasionally, or by day only, and then goes away 
at night. Lord Hale says that if the shopkeeper, or his 
servant, usually or often lodge in the shop at night, it is 
then a dwelling-house, in wliich a burglary may be com- 

* F( r Mellish, L. J., ex parte Fletcher^ 5 Oh. D. 809. 

- Mad. H.C, iiulings, 17 March, 1866; Weir [1491. 







niitted ; but it would be otherwise if he never lodges there, 
but only works or trades tlierein in the daytime, and he or 
his servants never lodge there at night!^ This was so 
decided in the case of Reg, v. Eggington!^ There a iHrge 
pile of buildings consistea of a centre building and two 
wings, owned by Boulton. The centre building was used 
by him as a manufactory, with the necessary counting- 
houses, storehouses, and the like. The wings were occupied 
as residences by Boulton, his partner, and one of his sub¬ 
ordinates. There was no internal communication between 
the central building and the wings. The centre building 
was broken into and plundered. It was held that it was 
«ot the dwelling house of Boulton, or of any one else. Nor 
does a house become the dwelling house of another, because 
he passes the night there f.)r some special purpose, as when 
he is put in there to watch over the property, and not merely 
as a place to sleep in.^ 

§ 5G7. It is not necessary that the residence should be 
continuous. If a man has several residences, and passes 
from one to another; or if he leaves his residence for some 
temporary purpose, as business or a journey, it is still his 
dwelling house, though no one is left behind.'^ If, how¬ 
ever, the owner has quitted his residence without any 
intention of returning, and has left none of his family or 
servants behind, it has ceased to be his dwelling house.^ 
On the same principle, if a man has bought or hired a house 
as a residence, but has not yet begun to live in it, himself 
or any of his himilj^ or servants, this is not his dw^elling 
house, though he has put his furniture or goods into it.^ 

The term dwelling house includes not only that portion 
of the premises which is used for purposes of habitation, but 
also the outhouses, such as barns, stables, cow-houses, dairy 
houses, and the like, if they are part of the principal mes¬ 
suage, belonging to it and used with it, and as appurtenant 
to it. It is not necessary that they should be connected 
with the principal building. If they are within the curtilage 
principal building, that is conclusive us to 
t leir being parts of the dwelling house; but the absence of 
such a fence is immaterial, if in fact the outlying portions 
io adjoining to tiie mansion, and occupied with it. Whether 

I } 2 East, P.t\ 494. ' 2 fiaet, ]‘.C. 497,499. 

6 55b; Murn/, 2 East V.O. 196. 

Q Foster, :;riiu. L. Vl). 

aeo eiises cited 2 East, P.C., s. 12, p. 497; ! Hawk. P.C. 133. 
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they are portions of the dwelling house is a question of fact, 
and must be found affinnatively.^ 

§ 568. Where house-trespass is charged as having been 
committed in respect of a dwelling house, the name of the 
owner should be alleged. Upon this Sir Edward Hyde 
East says,'-^ ‘^If the rule by which to ascertain this ownership 
may be compressed with suflScient discrimination into a 
small compass, I should say generally, that where the legal 
title to the whole mansion remains in the same person; 
there, if he inhabits it either by himself, his family, his 
servants, or even by his guests, the indictment must lay the 
offence to be committed against his mansion. And so it is, 
though he let out apartments to inmates, who have a separate 
interest therein, if they have the same outer door or entrance 
into the mansion in common with himself. But if distinct 
families be in the exclusive occupation of the house, and 
have their ordinary residence or domicile there, without 
any interference on the part of the proper owner ; or if tliey 
be only in possession of parts of the house as inmates to the 
owner, and have a distinct and separate entrance ; then the 
oflPence of breaking, etc., their separate apartments must be 
laid to be done against the mansion-house of such occupiers 
respectively.” 

Any error or mistake in alleging the ownership of the 
dwelling would be properly amended under ss. 226, 227 of 
the Criminal Procedure Code (see fost, § 693). 

When the ofience is charged as having been committed 
in a place used for the custody of property, the place must 
be one which can be properly described as a building. A 
large, detached, circular receptacle for grain, constructed of 
straw, with an opening at the top, and situated in a back 
yard, was held not to be a place for the custody of property ”” 
within the meaning of this section. Therefore, the ofPence^ 
of housebreaking could not be committed in respect of it. 
The offence really committed was the dishonest breaking 
open of a closed receptacle containing property, under 
s. 461.^ 


I 


§ 569. Further varieties of the offence of house-trespass 
consist of lurking house-trespass (s. 443), tlie essence of 
which is its clandestine character, and housebreaking 

i 1 Hale, P.C. 558; 1 Hawk. P.C. 1.31; 2 East, F.C. 492. 

2 East, P.C. 500. The cases upon which hin rule is based will be: 
found in pp. 500—507; 1 Hawk. P.C. 134, 135. 

•' Rulings of Mad. H.C. on s. 157,1865. 
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(s. 445). The various modes in which the latter offence 
may be committed, are so minutely described and illustrated 
that further comment would be unnecessary. It will be 
observed by the Explanation that the breaking into, or out 
of any out-house or building occupied with a house, will 
only be cousidered as a breaking of the principal house, if 
there is an immediate internal communication between the 
two. Where, however, the outlying house is itself used as 
a human dwelling, or as a place for the custody of property, 
the absence of such communication is immaterial. It is 
only important where the house actually broken into does 
not come within the definition in s. 412, except constructively, 
as being an adjunct to the principal house. 

Further aggravations of all these offences, are provided 
for by ss. 449-460, according to the heinousness of the 
offences contemplated by the trespasser, or the degree of 
violence prepared for or actually inflicted. The special 
offences punishable under ss. 458, 459, and 460, are only 
committed if the house - trespass or housebreaking has 
actually been completed. An attempted offence, as, for 
instance, where the accused was detected while making a 
hole in the w^all of the house, does not enable the increased 
penalty to be inflicted.^ 

By s. 460, if one of several persons who are jointly com¬ 
mitting lurking house-trespass by night, or housebreaking 
by night, shall voluntarily cause, or attempt to cause, death 
or grievous hurt to any person, every person jointly con¬ 
cerned in the house-trespass or housebreaking shall be 
specially punished. 

The liability under this section becomes absolute upon 
every [ierson jointly concerned in the house-trespass or 
housebreaking, even though death, or grievous hurt, was 
neither the common object of the offenders, nor contem¬ 
plated by them as likely to result.-^ 

‘ Iteg, V. Ismail Khau, 8 All. 619. 

“ V. Sahed All, 11 B.L.E. 355; S.C. 20 Suth. Cr. 5. 
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CHAPTEE XII. 

OFFENCES OF FALSIFICATION. 

L Coining, §§ 570-575. 

JI. Forgery, §§ 576—591. 

III. Merobandise Marks,' §§ 592—601. 

§ 570. Coining.—The offences comprised in this cliapter, 
though very different in character, all agree in this, that 
the intention of the offender is to produce, or to pass off upon 
another, something which professes to be what it really is 
not. Chapter Xll. ot the Code deals with two sorts of 
money, viz. coin, and the Queen’s coin, as defined by s. 230; 
and different degrees of penalties are in general applied to 
the same offence, when committed as regards the last sort. 

The ofience of countcTfeiting, or knowingly perlbrming 
any part of the process of counterfeiting coin, is punishable 
by ss. 231 and 232. 

The word “ counterfeit,” as used in this Code, is defined 
by s. 28 to involve an intention, by means of that resemblance, 
to practise deception, or a knowledge that it is likely that 
deception will thereby be practised. And such an inten¬ 
tion, or knowledge,^ will always be inferred from the mere 
fact of counterfeiting, unless under circumstances which 
conclusively negative it. Such circumstances must be so 
rare that it is unnecessary to imagine instances. 

The same definition provides that it is not essential to 
counterfeiting that the imitation should be exact. And 
this provision is, of course, peculiarly necessary in this 
country, where the ignorance of the people might enable 
even a clumsy imitation to prove successful, while the low 
state of coining science renders it probable that no counter- 
leit will be minutely accurate. Accordingly, a trifling 
Variation from the real coin in the inscription, effigies, or 
arms was held under the corresponding English statute not 
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to vemove tli6 offence out of the statute.^ And so it was 
held in another case, where the ingenious device was 
adopted of making coins without any impression whatevei, 
in imitation of the smooth, worn money then in circulation. 
!But it will still be necessary to show that the article pro¬ 
duced, or partly produced, was a counterfeit, that is, that it 
was such a resemblance as might be received as the coin toi 
which it was intended to pass, by persons using the caution 
customary in taking money. Tliis caution, ot course, will 
•vary according to the class of persons among whom i may 
be supposed that it was intended to pass. Accordingly, 
where the prisoner had counterfeited the resemblance of a 
half-guinea upon a piece of gold previously hainmered, but 
it was not round, nor would it pass in the condition in 
which it then was, the judges held the offence to be incom¬ 
plete.^ Nor is a mere medal counterfeit coin, though iiaudu- 
lently represented to an ignorant person as being money. 

§ 571. The absence of apparent resemblance may possibly 
nrise merely from the process being imperfectly carried out. 
If that be so, there will still be an offence under this section. 
And even if the metal in which the counterfeit was made 
was completely different from that of the coin repr^ented, 
it would still be a question of fact whether this dinerence 
•did not arise merely from the manufacture having be'^ii 
interrupted in an early stoge.^ Copper or lead may e 
washed over so as afterwards to bear a sufficiently s rong 
resemblance to silver or gold. But I conceive that no con¬ 
viction could be supported where it was plain that t e iin^ 
actually made was never intended to result in a com, u 
was merely an experiment as a step towards future pro uc 
tive efforts. . .1 , 

It is sehloni possible, and never necessary, to ® ^ 

the defendant has been caiJght in the act ot counteiteiting. 
The act will generally have to be inferred, from such 
•evidence as the possession of tools, dies, or metal necessarv 
for the purpose; or fr.mi finding some coins finished, and 
others unfinished, or different coins in a different state ot 
completion.*' The mere possession of counterfeit coin by a 
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person who has had nothing to do with its manufacture may 
be an offence under subsequent sections (237—243), but is- 
not punishable under s. 231. 

The offence constituted by this section consists in the 
fact of the counterfeiting. It is not necessary to show that 
the coins were uttered, or that there was any attempt to- 
utter them. Making a counterfeit coin, to see whether it 
would answer the purpose, or even as a specimen to put in 
a cabinet, would be sufficient.’^ 

§ 572. Making or selling any die or instrument for the 
purpose of being used for counterfeiting coin, is punishable 
under ss. 233 and 234. A person wlio is employed by a 
coiner to make coining instruments, and who inlorms the' 
authorities, and, in concert with them, proceeds in the 
execution of the task to effect the detection of the ofiender,. 
is, of course, not guilty. The person who employed him 
would be punishable as an abettor.^ 

Under s. 235 it is an offence to bo in possession of any 
instrument or material for the purpose of using it for counter¬ 
feiting coin, or with the knowledge or belief that it was- 
intended to be so used. Under this section, it vrill be a 
question whether the instruments or material were such as- 
could and would be used for such criminal purposes. The 
rudeness of the contrivance is no importance, if the object is 
found as a fact.^ 

§ 573. Coining instruments, or materials, will be in a man’s 
possession when they are in any box or place which is under 
his control, and whether they are used for his benefit or not,, 
provided it is shown that he is aware of their existence and 
character. And toe same article may be in the possession 
of several persons, it‘ they are acting in concert, and each of 
them have a guilty knowledge of the character and existence 
of the thing in question. 

In one case, a prisoner, named Weeks, was indicted 
with four others for having unlawfully in their custody and 
possession a coining mould. It appeared that the police 
entered the prisoner's house in his absence, and there found 
the other prisoners, two of whom attacked the police, while 
the two others, one of whom was the wife of Weeks, snatclied 
up something from the table and threw it into the fire. 


* I East, J\C. 165; v. Hoberis, 
“ Ji, V. Uajfucu, 2 Moody, 809. ^ 
JifiJf/rJt'f/s case, 1 East, E.C. I/I. 
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was found to be the coining mould, which formed the 
subject of the indictment. Other implements and materials 
suitable for malving moulds were found in other parts of tho 
house. The prisoner came back to the house after the 
capture was made. It was proved that he had passed off a 
bad half-crown tliirteen days before. The jury found Weeks 
guilty of being knowingly, and without lawful excuse, in 
possession of the coining mould, and the Court aflSrmed the 
conviction, saying, “ We are all of opinion that there was 
sufficient evidence to be left to the jury on the charge of 
felony. In order to prove the guilty knowledge, evidence 
was admissible of other substantive "felonies committed by 
the prisoner.” ^ 

The other substantive felonies ” which are admissible to 
prove guilty knowledge, must, of course, be crimes of a 
similar character,^ and not too remote in point of time. The 
fact that a man has committed a robbery is no proof that he 
is a coiner, though the fact that he has passed off a leaden 
rupee a few days previously would be. Jfor would the cir¬ 
cumstance that a man had passed off a false rupee a year 
ago be any evidence that another now found in his possession 
was known to be counterfeit. For any man through whose- 
hands money passes might meet with such accidents at such 
distances of time. But the possession of other pieces of 
base coin, or the fact that base coin has been passed off by 
the same defendant at other times, either before or after the 
offence charged in the indictment, will be evidence of such 
a guilty knowledge.’^ 

^ § 574, There are three classes of offences created by ss. 
23y— 243: First, passing off coin known from the first to be- 
counterfeit. Secondly, passing off such coin which was for 
Bie first time discovered to be counterfeit after its receipt. 
Thirdly, being in wrongful possession of coin known all along 
to have bemi counterfeit. Further subdivisions of classes- 
first and tliird arise, according as the counterfeit coin is the 
^''' otherwise. 

tl ^<^gard to ss. 239 and 240, it has been held ‘^that 
le oltence for which punishment is provided is not the 
o enee committed by the coiner. The words ^ which at the 

“ Sp'fi 30 L.J. M.c. 141; vS.C. L. & C. 18. 

3 Evidence Act, I. of 1872, s. 15. 

Rfn ^ \ 1 & I’- I'-K. 92; Bex v. //flrmoa,2 Lewin.llS; 
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time lie became possessed of it he knew to be counterfeit * 
point to a person other than the coiner, that is to say, the 
person ivho procures, or obtains, or receives counterleit coin. 
It is against such a person that the section is directed.'’ ^ 

The delivery must be fraudulently, or with intent that 
fraud may be committed.” A person delivers false coin 
fraudulently if he cheats the person to whom it is delivered ; 
he delivers it with intent that fraud may be committed, if 
he puts it in the power of that person, whether he is an 
accomplice or an innocent agent, to pass it off upon some 
one else who may lose by it. It was held in England that 
no offence was committed by giving a counterfeit half-crown 
to a woman who asked for charity, as she was not defrauded 
by it.‘^ This decision is obviously doubtful, as the woman 
would necessarily have tried to get some one else to take 
the coin as genuine. Accordingly, in a later case, v\here 
the prisoner had given a counterfeit coin to a girl with 
whom he had connection, the offence was held to be 
complete. The former decision was cited, and distinguished 
by the judges as a case of mere charity, but they doubted 
its being sound law.^^ In a later case, Alderson, B., said 
that it had been overruled, and that the intent to defraud 
would be inferred by law from the passing off a false coin 
as a good one.^ Nor does it make any difference that the 
person to whom the coin is tendered refuses to receive it.^ 

§ 575. The offence under s. 241 consists in trying to pass 
oft* as genuine a coin which the accused has honestly 
received, but has subsequently found out to be counterleit. 
No offence is committed where the coins are not delivered 
as genuine. A vagrant entered a shop for drink. The 
8hoj)keeper, supposing that he had come to commit theft, 
shut the door and called for a watchman. The vagrant ran 
away, and meeting one Munglee put some coins into his 
hand, and told him to keep them for him. The coins turned 
out to be counterfeit. A conviction under s. 241 was set 
aside, as it did not aj»pear that lie had passed the coins as 
genuine, or induced 51 unglee to receive them as genuine.^ 
The mere possession of counterfeit coin is an offence 
under ss. 242 and 243, even though no attempt is made to 
pass it off, provided it can be showm that it was kept for a 

I Pun. V. }^Ucohm, 3 N.W.P. 150. - Pu v. Pwje. S C. A' P. 122. 

^ Ittq. V. Anon. J Cox, 258. ’ P-U' v. Pn, 2 Den. 481. 

'• Peif, V. Wehh, 2 Den. 78; S.C. 20 L.J. M.C. lOi. 

Pi'ij. V. I^ooratj 4 N.W.P. 62. 



fraudulent purpose, and was originally obtained with a 
guilty knowledge. The mere fact of a single base coin 
being found in a party’s possession would not, without 
further evidence, be sufficient to create a presumption that 
he knew it to be counterfeit when he obtained it, and 
intended to make a fraudulent use of it. But where a 
considerable number of base coins is found in any man’s 
possession, the presumjDtion of guilt would be sufficient to 
make a conviction lawful, unless the possession could in 
some manner be explained or accounted for {ante, § 573). 

§ 576. Porgery.—Whoever makes any false document or 
part of a document, with intent to cause damage or injury 
to the public or to any person, or to support any claim or 
title, or to cause any person to part with property, or to* 
enter into any express or implied contract, or with intent to 
commit fraud, or that fraud may be committed, commits- 
forgery ” (s. 463). 

“ A person is said to make a false document^ — 

First ,—Who dishonestly or fraudulently makes, signs, 
seals, or executes a document or part of a document, or makes, 
any mark denoting the execution of a document, with the 
intention of causing it to be believed that such document 
or part of a document was made, signed, sealed, or executed 
by, or by the authority of a person, by whom or by whose- 
authority he knows that it was not made, signed, sealed, or 
executed, or at a time at which he knows that it was not 
made, signed, sealed, or executed; or 

Secondly. —Who, without lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, alters a document 
in any material part thereof, after it has been made or 
executed either by himself or by any other person, whether 
*^)mh person be living or dead at the time of such altera¬ 
tion ; or 

Thirdly . —Who dishonestly or fraudulently causes any 
person to sign, seal, execute, or alter, a document, knowing 
that such person by reason of unsoundness of mind or 
intoxication cannot, or that by reason of deception practised 
upon him, he does not, know the contents of the document,, 
f alteration. 

Explanation 1,—^ man’s signature of his own name mav 

^Tl<jp^cthon 2. — The making of a false document in the 
th^t ®<^titious person, intending it to be believed that 
6 document was made by a real person, or in the name uf 
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A deceased person, intending it to be believed that the 
document was made by the person in his lifetime, may 
amount to forgery ” (s. 464). 

In order to establish the charge of forgery, it is necessary 
to show that the accused has produced something which is 
a “ false document ” within the meaning of s. 464, and that 
he has done so with some of the intents described in s. 463. 


§ 577, The term “ document ” is defined by s, 29 in a 
manner which seems to include every substance upon which 
any letters or marks are inscribed, in a manner capable of 
eonveying an idea to the mind of a person who is able to 
understand them. A picture inscribed with the name of an 
artist, and thereby purporting to be painted by him, would 
be a document within s. 29, and might be a false docuinent 
within 8. 464.^ It is not necessary that the docuinent 
should be legal evidence of the matter expressed in it. It 
is sufficient if it was intended to be evidence. That is, if 
it was put forward by the pepon making or using it, as 
eontaining statements upon wliich the person to whom it is 
submitted might and ouglit to rely.^ 

False Document. —A document is a false document if it 
purports to be signed, sealed, or otherwise authenticated 
by a person who did not so execute it, and who did not 
authorize any one else to execute it on his belialf. In 
c-eneral, no forgery could be committed by a person who, 
with the authority of another, signs the name of that other. 
If however, the nature of the transaction involved a repre¬ 
sentation that the document was actually signed by the 
person whose signature it bore, and if the signature by any 
other person would be a fraud, then the signature of that 
person’s name, even without his authority, by another in 
order to help him in committing that fraud, would be 
forgery. So it was held, where the accused personated a 
student at an examination, in collusion with him, and signed 
his name to an examination paper.® 

§ .578. A document is also a false document although the 
signature is genuine, if the contents ot the document which 
are authenticated by the signature are, by means of some 
fraud, different from that which the executing party intended 


’ The contrary has lieen held in England, upon the narrower con¬ 
struction given there to^the word “ document ” (Ae</ v. Gloss, D. & B. 

2 ILL.E. A. Cr. 12; H.C. 10 Suth. Cr. 61. 

Beg, Y. ApiMsanii\ 12 Mad. 151. 
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'ffiem to be. This may be efiected, either by altering a docu¬ 
ment which has already been executed, or by fraudulently 
inducing a person to sign a document containing matter 
different from that which he supposed it contained. In 
•either case, it is evident that the words of the name are no 
more an authentication of the matter above them, than if 
they had been cut off a letter and pasted upon the d6cument. 
A question has been raised whether the same rule applies to 
a mere non-feasance; as' where a person who is employed to 
■draw up a will designedly omits one of the legacies. The 
English lawyers apparently hold that the mere omission does 
not constitute a forgery,unless such omission makes a material 
alteration in other parts of the will; as where, by the omission 
of a prior life-estate to A, a present fee is passed to B, 
instead of a remainder, as was intended.^ Such a case, how¬ 
ever, appears clearly to come within the third clause of s. 
4G4. The document which the testator executes is not his 
will, inasmuch as it does not carry out his wishes; and so 
I conceive it would be^ if the draughtsman, for some fraudu¬ 
lent purpose, left out part of the testator’s estate, leaving it 
to pass by intestacy, instead of according to his will. As 
•Serjeant Hawkins says: In this case the first inquiry should 
be, with what intention the omission was made.” 

§ 579. It is not forgery for a man to make a deed which 
•contains a false statement, but it is forgery for him to make 
a false deed ; as, for instance, by ante-dating a document, ‘‘ to 
make a man’s own act appear to have been done at a time 
when it was not done, and by force of such a falsity to give 
it an operation which in truth and justice it ought not to 
.have.” ^ And so it is forgery for a man to sign his own name 
to a document, in order that it may be supposed to be, and 
that it may take effect as, a document executed by another 
person of the same name. For as regards him, the docu¬ 
ment in an absolutely false document.^ It is not forgery to 
execute in one’s own name, at the request of another, a docu¬ 
ment different in its operation from that which the other 
expected, unless there is something in the document which 
binds the other. As, for instance, where a debtor was asked 
by his creditor to enter in the creditor’s account-book an 
acknowledgment of indebtedness, and he entered, in a 

' I P-C. 265; 2 East, P.O. 856. 

- 6 Bac. Abr. 745, affd.; 7?^//. v. L.K., 1 O.C. 200; Mohcshnr 

V Mikha Vhowaimj. 5 Suth., p. 64. 

Mmd\, Fo?/wf/, 4 T.h. 28. 
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language unknown to the creditor, a statement that he had 
discharged the debt in fall. The offence really committed 
was that of attempting to cheat, or fabricating false 
evidence.^ 


§ 580. Signing a document with the name of a fictitious 
person may or not be a fraud, and ii it is a fraud, it may or 
may notibe a forgery. If a person for any purpose is passing 
by a false name, and in that name writes an order for goods, 
or for the payment of money, intending to pay for the goods, 
or expecting that his money order will be honoured, this is 
neither a fraud nor a forgery, even though in the result the 
goods are not paid for, and the order is not cashed. Where, 
how'ever, a person signs a fictitious name with a fraudulent 
purpose, this will generally be cheating, and may, but not 
necessarily, be forgety. In Dunns case,-^ the judges laid 
down the following principles : ‘‘First, that it a person give- 
a note or other security as his own note or security, and the 
credit thereupon be personal to himself without any relation 
to another, his signing such a note with a fictitious naipe 
may indeed be a cheat, but will not amount to forgery ; lor 
in that case it is really the instrument of the party whose act 
it purports to be, and the creditor had no other security iu 
view. But, secondly, that if a note be given in the name of 
another person, either really existing or represented so to be, 
and in that light it obtain a superior credit, or induce a trust 
which would not have been given to the party himsell, it is- 
then a false instrument, and punishable as forgery. Accord¬ 
ingly, when the prisoner, Kobcrt Martin, gave a cheque drawn 
in the name of William Martin, a fictitious person, upon 
a bank in which there was no account answering to that 
sio^nature, but the prosecutor took the cheque believing that 
it^vas drawn in the prisoner's name, ihe Court, following the- 
rulim^ in Dunns case, held that no forgery had been com- 
mitte'^;'^ Where, however, the prisoner has written an 
endorsement or receipt on a bill of exchange in a fictitious, 
name, either in order to add to the apparent value of the 
document, or to avoid being traced as the person who had 
negotiated it, this is forgery ; and it makes no diflerence that 
the bill itself is perfectly genuine, and that, being already 
endorsed in blank, no further endorsement was necessaiy» if„ 
us a matter of fact, the prisoner could not have got it cashed. 


^ Jivq, V. Kiinju Xayar, 12 Mad. 114. 

1 Leach, 57; S.C. 2 East, P.C. 901, 962. 
•' Jiey. V. Marfinf 5 Q.B.D. B4. 
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without writing upon it wliat was supposed to be his real 
iiarae.^ 

§ 581. The fabrication of that which purports to be a true 
copy, and which is intended to be used as such, but which 
really a false copy, is a forgery within the meaning of s. 463.*^ 
But tlie preparation of a draft of a document, which is aboiU 
lobe forged, and which is never itself intended to be used 
for any other purpose, is neither a forgery, nor an attempt 
at forgery. It might, under certain circumstances, be charged 
as an abetment of a forgery, if committed in conjunction 
with others.^ The mere fact that a person presents a docu¬ 
ment with a genuine endorsement upon it, and obtains cash 
by representing that it is his endorsement and that he is the 
person entitled to the money, would be cheating, but is not 
forgery, though so eminent a judge as Ashurst, J , once 
thought it was forgery.^ 

In charging a forgery under either of the special sections, 
46G, 467, It is well to add a count describing the document 
simplv as a I’alse document, so as to guard against the 
possibility that the document may turn out to be something 
different from what is alleged. For instance, although it is 
not necessary that a forged bank-note should be an accurate 
resemblance of a genuine one,*'' it is necessary that it should 
be such a document as would have been a bank-note, if the 
signature had been genuine.® 

§ 582. Fraudulent Intent.—Assuming the document to 
'Conje within the definition in s. 464, it is further necessary 
to show that it was made with some one of the dishonest 
intentions specified in s. 463. It is not, however, > 

in order to constitute in point of laiv an intent to deiiaiu, 
that the person committing the offence should have pieseii 
in his raiud au intention to defraud a particular person, i 
'the consequences of the act would necessarily, or possibly 
be to defraud any person; but there must, at all events, be 
a possibility of some person being defrauded by the ioigery, 
if successful^ I add the last two words, which are not m 


* BoUcmd\s case, 2 East, T.C. 958; Taft's case, 959; Taylor's 
ibid, 960; Itey, v. Pera llajVf 13 Mad. 27. 

” ^ Peacock, Essaii Ohnnder v. Ikihoo Pranaauth, .tarsliall, 
; 8.C. Sixth, F.B. 71; 2 Hay. 236. 

. Tadala VenkatasamU 3 ^tad. 4. 

; case, 2 East, P.O. 856. 

I s* 28, Explanations 1, 2. l oqu 

! 1 Hale, P.C. 181; 2 East, P.O. 950; Jl v. Jora% 2 l^.ast, 1 .0. bbd. 
Til' CrosswelL J., Iteg, v. J/crews, 2 C. & K. 356. 
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the judgment quoted from, because the intention of the 
accused must be judged by the result which he expected,, 
not by that which took place, or which could have taken 
place. Therefore it is no answer to an indictment for forgery 
that the instrument was invalid, or that it described the estate 
whicli it professed to convey by a wrong name,^ or that it 
purported to be the will of a person who was still living, and 
was therefore wholly inoperative.*^ And so, in a case where- 
the prisoner was charged with forcing a transfer of railway 
shares held by one Hanstock, and it appeared that his name- 
was upon the register, but that it was probable he had no- 
title to the shares, the conviction was held good. i\Iaule, J.y 
said: ‘^The Eecorder seems to have thought that, in order 
to prove an intent to defraud, there should have been some 
person defrauded, or W'ho might possibly have been defrauded. 
IBut I do not think tiiat at all necessary. A man may have 
an intent to defraud, and yet there may not be any person 
who could be defrauded by his act.” As an illustration, he 
put the case of a person Ibrging the name of another to a 
cheque upon bankers where he had no account.^ And so ib 
has been held in Calcutta, that forgery is committed by a 
man who fabricates a false document at the request of" 
another, who is merely laying a trap for him, and wdiere the 
document wor.ld never have been used at all.^ Of course 
there can be no intention to defraud where no wrongful, 
result was intended, or could have arisen, from the act of’ 
the accused. Accordingly, the Allahabad High Court held^ 
that it was not forgery to alter the number by which land> 
%vas wrongly described on a deed of sale by substituting the 
right number, and tiiat using the deed so altered as evidence 
in a suit was not punishable under s. 471.^ Also that it was 
not forgery to I'abricate receipts for rent, in place of genuine 
receipts which had been lost;*" or for the manager of an 
estate to sign the name of the proprietor to a petition to the 
Mamlatdar, requesting his summary assistance under Keg. 
XVII. of 1827, for the recovery of rent from the tenants of the 
proprietor.' In this case the manager probably considered* 


1 Hawk. P.C. 265; Crooke's case, 2 East, P.C. 921. 
“ Orof{>rui^ case, 2 P.C. 948. 
llaf. V. Nash, 2 Hen. 493; S.C. 21 L.J. M.G. 147. 
Jlaradhan Maiti w 14 Cal. 513. 
lUif. V. Faii-h, 5 All. 217. 

Ueg, V. Nhco Dyal, 7 Ail. 459. 

^ 7A//. V. JJhavanishiU' L'l.r, 11 Bom. H.C. 3. 
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honestly that he had authority to sign the name of the 
proprietor. 

§ 583. Upon this question, as to what is a fraudulent 
intent, there have been various decisions in India, founded 
on the strict language of s. 463, and of the defining clauses 
24 and 25, wliich are not always consistent with each other, 
and wliich, perhaps, would not have been anticipated by the 
framers of the Penal Code. It is admitted that the fabrica¬ 
tion of a document, which is part of the machinery by which 
a fraud is carried out, is itself a forgery. As, for instance, 
where a postmaster misappropriated the value of a money 
order, and forged a receipt purporting to have been granted 
by the payee. “There was clearly an intention to cause 
wrongful loss to Government, by conveying the false impres¬ 
sion that the receipt contained an acknowledgment of pay¬ 
ment by the payee; and the fact of misappropriation, in our 
opinion, merely shows that there was an intention to cause 
wrongful gain to himself. A debtor who forges a release to 
screen himself from liability to pay the debt, cannot be said 
not to be guilty of forgery, because he intended, by the 
forgery, to cover a dishonest purpose.’' ^ On the other hand, 
there is a series of decisions to the effect, that where an 
offence has been completed, the falsification of public records, 
in a manner which, in other respects, comes within the defini¬ 
tion of forgery, wants the necessary ingredient of fraud, 
because the intention of the accused is merely to screen 
liimself from punishment; and this intention does not come 
within the words ‘‘ fraudulently or dishonestly ” as explained 
by the Code.^ On the same ground, it was held not to be 
torgery to alter the date of a document Avliich was too late 
to be registered, so as to make it appear that it was in 
time;^ or to concoct a sunnud purporting to be granted by 
a native rajah, conferring a title of dignity upon the accused, 
which he used for the purpose of inducing a settlement 
ofiicer to recognize his title to that dignity ; ^ or to send in 
to the university authorities a false certificate of character, 
which was necessary to entitle him tu present himself at the 
JEntrance Examination.^ 


2 ^^-J^ahapatl, 11 IMad. 411. 

th N.W.F. 11: licg. v. Jagcshuv Pcrshad, G N.W.T. 
V Jiivanaud, 5 All. 221; Bfy- 

j)nr 5 All. 553; Beg, v. Girdlmri Lai, 8 All. G53; 

4 ^^.7 *Mir hkrar A(i, G Cab 482. 
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§ 584. On tlie other hand, the accused was held to be 
properly convicted under s. 464, where, being candidate for 
a clerkship in the sub-divisional office at Biidruck, he first 
forged a letter of recommendation from the sub-divisional 
officer to the Collector, and then forged another letter from 
the Collector to the sub-divisional officer, stating that the 
Collector had selected him for the post. The Court said: 

Whether or not, under the circumstances mentioned above, 
the appellant may be said to have fabricated these docu¬ 
ments ‘ dishonestly,’ it is clear to us that he fabricated them 
fraudulently within the meaning of the definition of that 
word given in the Indian Penal Code. His object was to 
obtain the vacant post in the sub-divisiolial office at Budruck. 
His intention, therefore, in making these two false documents 
was to obtain some , pecuniary advantage by de^’eiving the 
sub-divisional officer as well as the Collector.”^ This 
case, no doubt, came expressly within the words of s. 463, 
and illus. (7v) to s. 464, but is important as showing the 
view taken of the word “fraudulently.” In a later case 
from Allahabad, the facts differed very little from those in 
JReg. V. llaradhan^ from which the Court expressly dissented. 
There a candidate for admission to the Queen’s College, 
Benares, twice presented a false certificate, purporting to be 
granted by the Principal of the Canning College, Lucknow. 
The first time he succeeded by means of it in obtaining 
permission to attend a second course of lectures at Benares, 
without attending the previous course. On the second 
presentation, when the fraud was detected, he would liave 
obtained a certificate which would have entitled him to 
attend an examination for pleadership at Calcutta. The 
Court held that the document was a forgery, and that on 
each presentation the defendant had committed an offence 
under s. 471. Edge, C.J., said, in reference to illus. (Z;), 
s. 464, “ We can see no difference in principle between the 
case of a man making a false certificate in order to obtain 
employment, and the case of a man making a false certificate 
in order to obtain admission to a law class. In each caso3 
the intention is to deceive another person, and thereby to 
obtain an advantage, or a privilege, which without such 
deception could not have been obtained. We are conse¬ 
quently of opinion that the document in question was a 
false document within the meaning of s. 464 of the Indian 
Penal Code.” lie then expressed the opinion of the Court, 

^ Ahlul Hamid v. Rfyj., 13 Oil 349. - 19 Cal. 380. 



dissenting from that of Norris, J., in Reg. v. Haradhan, ihut 
the word claim ” in s. 463 was not limited to a claim to 
property, but might be a claim to anything, as, for instance, 
to a wife or child, or to be admitted to attendance at a 
college class, or to an examination at a university. Also, 
that the certificate which was sought on the second pre¬ 
sentation was property’’ within the meaning of the same 
section ; and finally, as regards every part of the transaction, 
^‘that the document in question was made with intent that 
fraud might be committed.”^ 

§ 585. If it should ever be thouglit advisable to review 
the decisions cited in § 583, it might be well to consider, 
whether the courts did not rely too exclusively on the word 
“ dishonestly ” in s. 464, as requiring an intention to cause 
wrongful gain to one person or wrongful loss to another, 
without reference to the term “ fraudulently,” which clearly 
means something different. Taking ss. 463 and 464 
together, all that is required for the crime of forgery is. 
that a man should fraudulently make a document, whose 
contents profess to be authenticated by a person who did 
not authenticate them, with intent to commit fraud. The 
M'ord “ fraudulently ” is only defined by s. 25, as the act of a 
person who does it with intent to defraud. No definition is 
given of the terms ‘‘fraud” or “defraud.” The Bombay 
and the Allahabad High Courts have, with reference to 
ss. 463 and 464, accepted the statement of Le Blanc, tT., in 
Saycraft v. Creasy,^ tliat “ by fraud is meant an intention 
to deceive, whether it be from any expectation of advantage 
to the party himself, or from ill-will towards the other, is 
immaterial.”^ Now, looking at the above cases, can there 
be any doubt that in each of them a gross fraud was per¬ 
petrated by the accused upon the authorities who liau to 
consider: whether he liad committed a criminal olfence, 
whether they were justified in registering his document, or 
according to him a title of dignity, or admitting him to the 
benefit of u university, by his supplying to them, as the 
materials tor their decision, documents which were absolutely 
nntrue? Can it also be doubted that in each case the 
accused sought an advantage for himself which he valued, 
have purchased, at a sum infinitely above, say, 
Ifj then, it would have been an undoubted forgery 


te«/. V 


, ^ . V. Shosld Bha^han, 15 All. 210. 
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if the document had been fabricated for the purpose of 
obtaining Es. 10, how can it be less forgery because the 
object sought was something not measurable by money, but 
of far greater value ? If eacn of these cases was not a fraud, 
the English language has ceased to have any meaning. But 
if it was a fraud, then the requirements of ss. 463 and 464 
are satisfied. This was the view taken by the Calcutta High 
Court in the latest case upon the point, where an agent had 
paid into tlie collectorate a smaller sum than he had received 
as Government revenue, and then altered the receipt given 
to him, so as to make it appear that he had paid in the full 
amount.^ 

§ 586. Publication of a forged document is a separate 
offence under s. 471, but is no part of the offence created 
by s. 463. The very making, with such fraudulent intent, 
and without lawful authority, of any instrument which is 
the subject of forgery, is of itself a sufficient completion of 
the offence even before publication, and of consequence 
before any actual injury sustained : for though publication 
be the medium by which the intent is usually made manifest, 
yet it may be proved as plainly by other evidence.’’ 

§ 587. Joint Acts.—Where several persons join in the con¬ 
coction of a forged document, each of them is guilty of tlie 
offence of forgery, if he has the knowledge and intention 
.which is required by the Code; and where each of them 
takes a distinct part in the fabrication, as where one makes 
the paper, another engraves the plate, a third fills in the 
contents, and a fourth imitates the signature, it makes no 
difference in the guilt of any one of them, that he does not 
know how or by whom the remaining portion of the forgery 
is to be effected.^^ 

§ 588. Using False Document as Genuine.—“ Whoever 
fraudulently or dishonestly uses as genuine any document 
which he knows, or has reason to believe, to be a forged 
document, shall be punished in the same manner as if he 
had forged such document ” (s. 471). 

The document must, previous to its use, possess all the 
qualities of a forged document. Suppose a person fabricated 

^ Loh't Mohun v. Ihq., 22 Cal. 313. 

- 2 East, P.C. 855; Pro. Mad. H.C., 7th April, 1866; S.O. Weir, 122 
[210J; lieg. v. Shi/ait All 2 B.L.K. A. Cr. 12 ; S.C. iO Siith. Cr. 61. 

Jl. V. Bingley, E. & Ey. 446; It y. Dade, 1 Moo'dy, 807; B, v. 
Kirkwood, 1 Moody, 304; P.C., s. 37. 
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document for the purpose of using it in some manner which 
the Court would hold not to be fraudulent within the mean¬ 
ing of s. 4.63/ and were afterwards to use it for a clearly 
fraudulent purpose; or suppose a person were to amuse him- 
'Self by forging a friend’s signature to a cheque, and throw 
it aside, and that it was then picked up by some one else, 
who presented it for payment, would an offence under s. 471 
have been committed? The case has never arisen, and 
never may arise. When it does, it would be well to add 
count for attempting to commit the offence, upon which 
the prisoner would certainly be convicted. 

Any use of a forged document, which involves a represen¬ 
tation by the accused that it is genuine, and a belief by the 
party accepting it that it is so, will satisfy the section, if the 
act is done fraudulently or dishonestly. The presentation 
of a forged document for registration, and obtaining regis¬ 
tration, would be ‘‘using” it within tlie meaning ot’s. 471.^ 

§ 589. Where a person has used as genuine a document 
which he knew to be forged, and the case is one in which 
its acceptance as genuine would cause a fraud, the Court is 
bound to assume that he meant to defraud.^ The use of 
a forged document will be fraudulent under this section, even 
though the document itself was unnecessary for the case of 
the party who uses it, and though in fact he has a perfectly 
good title without it. It is evident that a person who pro- 
•duces forged documents in support of a good case, is trying 
to gain by fraudulent means an advantage which ho fancies 
he would not gain without such ineans.^ Where a prisoner 
forged receipts for the payment of rent in lieu of genuine 
receipts which had been lost, and then used the forged 
receipts as genuine, the High Court of Allahabad annulled 
•a conviction under s. 471, on the ground that the document 
had never been a forged document, not having been made 
with any fraudulent or dishonest intent.*^ A similar decision 
was given by the same Court in the following circumstances. 
The creditor of a police-constable applied to the district 
superintendent to order a monthly deduction from his pay 
till the debt was satisfied. The superintendent made the 
order, which he had no right to do. The constable then forged 

2 7 All. 403; post, § 589. 
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8 receipt for the debt, and produced it as an answer to the 
deduction. The Court held that as the direct object of using 
the forgery was to prevent an illegal deduction from his pay, 
there was no reason to infer that any further use was intended 
to be made of the receipt, and therefore that no offence under 
s. 471 had been committed.^ It is obvious, however, that 
such cases must be very rare, and require very close scrutiny. 
If, in this instance, the Court had arrived at the less charit¬ 
able opinion, that the constable intended to use the receipt 
in answer to any steps which the creditor might take 
towards enforcing his debt, it is probable that justice would 
not have been unduly strained. 

§ 590. Guilty Knowledge.— Whether the person who makes 
use of a forged document knew it to be forged, is a mere 
question of fact. Where a forged document is put forward 
in support of, or in resistance to a claim, there can hardly 
ever be any doubt that the person immediately instrumental 
in putting it forward knew it^vas forged. Where, however, 
the party directly interested is a woman, especially a 
picrdali-na^htu lady, or a minor, or a person whose affairs are 
managed by agents, the presumption need not bo very strong 
that such person was actually cognizant of the fraud practised 
on his behalf. In the case of mercantile documents which 
pass from hand to hand, the person who uses them may 
be perfectly ignorant of the forgery. Here the rule of the 
Evidence Act becomes important, that when there is a 
question whether an act was accidental or intentional, or 
done with a particular knowledge or intention, the fact that 
such act formed part of a series of similar occurrences, in 
each of which the person doing the act was concerned, i& 
relevant.’*^ Accordingly, where a man was charged with 
uttering a forged bank-note on the 16th of June, evidence 
was received that on the 20th of March he had uttered, 
another bank-note, forged by the same liand, in the same 
manner and with the same materials, and that other similar 
bank-notes, with the prisoner’s endorsement upon them, were 
found in the files of the bank, as having been presented and 
paid, though the dates upon which they were so paid could 
not be proved. It was held that the evidence was ju’oj^erly 
received, subject, however, to observations on the weight of 
it, which would be more or less considerable according to 
the number of the other notes, the distance of time at 

^ lieg, V. f:i7jed J/usain, 7 AD. 403. 

2 Evidence Act, I. of 1872, p. L5, illns. (e) ; Act HI. of 1891, s. 2. 
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licli they were put off, and the situation in life of the 
prisoner, so as to make it more or less probable that so many 
notes should pass through his hands in the way of business.^ 
§ 591. Under ss. 474, 475, and 476, the possession of anjr 
document of the description mentioned in s. 466 or s. 467, 
or of any incom[)lete document of that description, which 
was intended to be afterwards made a complete forgery, 
knowing it to be forged, and with the intention of friiudu-' 
lently or dishonestly using it as genuine, is specially punish¬ 
able. The intention to make a fraudulent use of the forged 
document is an essential element in this offence. This 
intention can seldom be directly proved. Where the forged 
document is capable of being fraudulently used, and is 
found in the possession of a person who is interested in 
making a fraudulent use of it, 1 conceive that a conviction 
would be warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that 
a forged release were to be found in the possession of 
a debtor, or a forged will or conveyance in the possession of 
a claimant to an estate, this would be suliicient to throw 
upon each the burden of showing that lie came innocently 
by the document. But, where either accounts for his 
possession of the instrument in a manner which is equally 
consistent with his knowledge or ignorance of its fraudulent 
chapmter, there the presumption of innocence will arise 
again. For instance, the mere fact that tlie purchaser oi 
an estate is in possession of title-deeds, some of which are 
shown to be forgeries, would bo no evidence whatever ot hi& 
guilt ; tor, in the absence of evidence as to their origin, the 
natural inference is that they were handed to him by the 
vendor as constituting the title, and, if so, the proper pre¬ 
sumption would be that he took them innocently.*^ The 
finding of forged documents in the possession ot another 
peison in the same village, whose only connection with the 
accused was, that he was called as his witness, and was 
alleged to belong to his faction, is not evidence of guilty 
KnowJedge against the accused. Nor is the fact that sticU 
evidence shows that forgery was common in the village 
a le evant fact us against hiiu.^ 

§ 5{?2. Fraudulent Markc on Merchandise.—The whole law 
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•as to Fraudulent ” Marks on Merchandise now rests in India 
on Act IV. of 1889, as amended by xAct IX. of 1891, and 
this law is again borrowed from the English statute, 50 & 51 
Viet., c. 28, the most important sections in the Indian Act 
being identical in language with those in the English 
•statute. The law on this subject deals with three different 
matters: First, trade-marks, as defined by the amended 
s. 478 of the Penal Code; secondly, property marks, as 
defined by s. 479 ; and thirdly, trade descriptions, as defined 
by Act IV. of 1889, s. 2 (2). Of these the first indicates 
the manufacturer of the goods ; the second, their owner; 
the third, their quantity, quality, or origin. The framework 
of the Act is as follows: It defines what is meant by using 
a false trade-mark or jiroperty mark, or applying a false 
trade description.^ It then creates the following offences: 
(1) using a false trade or property mark, or applying to 
merchandise a false trade description ; ^ (2) counterfeiting a 
trade or property mark; ^ (3) being in possession of materials 
for counterfeiting ; ^ (4) selling, or possessing for sale, or 
for trade or manufacture, goods with counterfeit trade or 
property mark, or false trade description ; ^ (5) deceiving a 
public servant by false marks (6) removing, defacing, or 
altering any property mark.'^ In addition to the penalties 
prescribed by the various sections of the Act, the goods may 
be forfeited, and the costs of the prosecution may be ordered 
to be paid by the defendant to the prosecutor.® Finally, 
provisions are inserted for the protection of persons who 
unintentionally contravene the provisions of the x\ct, and of 
servants,^ while a period of liirjitation is fixed for prosecu¬ 
tions.^® The abetment by a person in India of offences 
under the Act committed out of India, is punishable as it 
the acts abetted had been committed in India.^^ 

§ 593. Trade-mark.—Where a trade-mark has been regis¬ 
tered under Part IV. of the statute, 46 & 47 Viet., c. 57, 
there can be no doubt as to its validity. In other cases 
there is often a good deal of doubt. A trade-mark, inde¬ 
pendent of statutory recognition, is generally a matter ot 
Mow and often of unconscious growth. A man makes a 
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particular article. If it is a new genus or species he gives 
ut a distinctive name. If it is a well-known article lie gives 
it no name. Gradually his article acquires public favour, 
and is sought for, and gets to be known in the market either 
by its distinctive name, or by some other appellation given 
to it by the maker, or by the customers, which distinguishes 
it from similar articles made by other people. Sometirnes 
the manufacturer puts a speciardevice, or name, or descrip¬ 
tion upon his trade labels. Any such distinguishing sign, 
when it has come to be recognized as indicating that the 
particular article is manufactured by a particular person, 
becomes his trade-mark, and is entitled" to protection as such. 
It must be remembered that what is protected is the trade¬ 
mark, not the article. Unless the article is patented, any 
‘One who likes may manufacture exactly the same thing in 
the same way; but he must sell it as his own manufacture, 
not as the manufacture of the proprietor of the trade-mark. 
On the other hand, a name which simply indicates the sort 
or quality of the article is not a trade-mark, and may be 
•adopted by any one who makes an article of tliat sort or 
quality. The man who first made what he called a Wel¬ 
lington boot, or a Hansom cab, acquired no right to the 
•exclusive use of the name. This was the distinction which 
was taken in the case of the Singer Machine Manufacturers 
V. Wilson} There the plaintiff was a company which repre¬ 
sented the rights of a Mr. Singer of New Jersey, who was 
•the manufacturer of various types of sewing machines, to 
which he gave his name. The defendant, a sewing machine 
manufacturer, advertised his machines, one ot which he 
•described as ‘‘The Singer Sewing Machine,” but he put 
upon each machine a plate which described it as made by 
himself. On the trial of a suit for an injunction against 
the use of the name “ Singer Sewing Machine ’ by the 
defendant, the latter contended that the name merely meant 
a machine of a particular construction, which, as it was not 
patented, he had a perfect right to make. The plaintift 
•contended that the term was understood in the trade as 
meaning that each machine had been made by his firm.^ 
-the Court decided that each party would be entitled to a 
ecree, if be could make out the state of facts which he set 
‘^P, and the case was remanded I'or a decision upon those 
^ acts. The same question arose in a case where the plaintili 

^ 3 App. Ca. 37G. - See yer Lord Cairns, C., pp. 883 ~3So. 





claimed the exclusive use of the term “camel-hair belt¬ 
ing’' as a common law, that is unregistered, trade-mark. 
Lindley, L.J., said: “ The first question is, what does- 
‘camel-hair belting’ denote? If it denotes belting only 
made by the plaintiffs, the defendants have no right to sell 
their belting by the same name, unless they take sufficient 
precautions to prevent buyers from being misled. But if 
the expression, ‘camel-hair belting,’ denotes a particular 
kind of belting which any one can make, then any one who 
makes that kind of belting may call it by that name.” ^ 

§ 594. The essence of a trade-mark consists in the idea 
which it conveys to the mind of a purchaser as to the origin 
of the article. Therefore the use of another trade-mark 
which, though difiering from it in many particulars, would 
be likely to be confounded with it, is fraudulent and illegaL 
And it does not in the least matter that the original trade¬ 
mark gives no indication of the maker, if it has become 
associated in the mind of the public with an article of a 
particular make. A particular starch, which was first made^ 
in a little village called Glenfield, was given the name of 
“Glenfield Double Eefined Powder Starch,” and acquired 
a great reputation, being generally known as “ Glenfield 
Starch.” Its manufacture was then removed to another 
place, but the same name was preserved. Another manu¬ 
facturer, named Currie, then set up in Glenfield, and on iiis 
labels he described the article as Double Eefined Powder 
Starch, Currie & Co., Starch & Corn Flour Manufacturers, 
Glenfield. The latter word was put at the bottom of the- 
label instead of at tlie top, as in the plaintitfs label, and 
there were other minor differences. It was held by the 
House of Lords that the difference was merely colourable,, 
the object being to induce the public to purchase the 
defendant’s starch as being the original Glenfield starch.'^ 
A similar decision was given in another case, where 
favourite yarn shipped to India had obtained the name ot 
hM-hathi yarn, from two elephants which were prominent 
on the label. The use by a rival manufacturer of a label 
similar in colour and shape, and also bearing upon it two- 
elephants, was prohibited as a fraudulent imitation, though 
tlie labels when put side by side >vere readily distinguishable^ 
A distinctive mark may bo adopted by a person who is^ 

^ Beddaway v. Bcntham (1892), 2 Q.B. 639, p. G13. 
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iiot the manufacturer, but the importer of goods, and he 
will acquire the property in that mark as indicating that all 
goods which bear it have been imported by him. The 
•circumstance tliat he has only imported them into one 
market does not deprive him of his property in the mark in 
other markets.^ 


§ 595. Trade Name.—There is a distinction between a trade¬ 
mark and a trade name. A name may be so appropriated 
by use, as to come to mean the goods of the plaintiffs, though 
it is not, and never was, impressed on the goods, or on the 
packages in which they are contained, so as to be a trade¬ 
mark properly so-called, or within the recent statutes. 
Where it is established that such a trade name bears that 
meaning, I think the use of that name, or one so nearly 
resembling it as to be likely to deceive, as applicable to 
goods not the plaintiffs’, may be the means of passing off 
those goods as and for the plaintiffs, just as much as the 
use of a trade-mark; and I think the law, so far as not 
altered by legislation, is the same.”^ Such a trade name, 
if applied to goods in the manner stated in Act IV. of 1889, 
s. 5, would apparently be punishable as a false trade descrip¬ 
tion. Where a mineral- water manufacturer issued water of 
his own manufacture in bottles bearing the name of a rival 
manufacturer, he was held punishable for applying a false 
trade description to his goods. The language in the 
Tinglish and Indian Acts as to trade descriptions is precisely 
the same.^ 

§ 596. A trade-mark which has once been private property, 
may, by long and undisputed jmblic use, cease to be such. 

The test for determining whether a word which was once 
a trade-mark has become piiblm juris, is given by Mellish, 
Ij.J., in Ford v. Foster.^ ^ I think tiie test must be, whether 
the use of it by other persons is still calculated to deceive 
the public; whether it may still have the effect of induc- 
^ ^ to buy goods not made by the original owner 

the trade-mark as if they were his goods. If the mark 
aaa once come to be so public and in such universal use that 
^ I\ deceived by the use of it, and can be induced 

I. of it to believe that he is buying the goods 

m original trader, it appears to me, however hard to 

2 > 8 Mad. 148; Haiti v. Memi»y, S Cal. 417. 

n S'2 "lackburn, Singei' Mani{fiu^taring Co, v. Loog, 8 iVpp. Ca. 
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some extent it may appear on the trader, yet, practically, 
as the right to a trade-mark is simply a right to prevent the 
trader from being cheated by other persons’ goods being sold 
as his goods by the fraudulent use of the trade-mark, the 
right to the trade-mark must be gone.”^ A fm*tioriy such a 
right will be lost if the owner of the mark has acquiesced in 
the use of it by another, and led him to believe that all 
claim to it by the original owner had been abandoned.^ 

§ 597. Trade Description.—Where a person is charged 
under s. 6 of the Merchandise Marks Act, with applying 
a false trade description to goods, it is not necessary to show 
that the trade description was physically attached to the^ 
goods. This was so held upon the construction of statute 
50 & 51 Viet., c. 28j s. 5 (1) (cZ), which is verbatim the same- 
as s. 5 (1) (i) of the Indian Act. There a brewer, having 
received an order for six barrels of beer, delivered six casks- 
of beer into the customer’s cellar, and at the same time- 
delivered at his house an invoice, in which the casks were 
described as barrels. The term barrel,” in the beer trade,, 
means a crisk containing thirty-six gallons. One of the 
barrels contained a considerably smaller quantity. It was 
held that the brewer might be properly convicted of apply¬ 
ing a false trade description to the barrel. Pollock, 
said: ''The definition of the word ‘apply/ in s. 5, seems 
to suggest that it is not to be confined to a physical 
application ; for it provides that a person sljall be deemed 
to apply a trade description to goods who, inter alia, ' uses 
it in any manner calculated to lead to the belief that the 
goods in connection with which it is used are described by 
that trade description.’ No doubt the description must be 
used in connection with goods ; but I think we should bo 
cutting down the intention of the Act, if we were to hold 
that the delivery of an invoice or other description of goods, 
at the time of, or immediately after, the delivery of the 
goods themselves, was not a use in connection with the 
goods within the meaning of the section.”^ And so, if an 
invoice referred to the goods by a trade name, this would 
be within s. 6, if the trade name “ designated or described 
the goods ” so as to amount to a representation that they 
were made by a particular manufacturer.'^ It is probable 

* Cited and followed by Lindley, L.J. (1892), 2 Q.B., p. G18. 
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that an advertisement or notice, that goods sold in a shoj^ 
were articles manufactured by A. B., followed by a sale of 
them without anything more said, might also be held to be 
the use of a false trade description in connection witli such- 
goods.^ 


§ 598. Fraud.—Where an injunction is applied for to- 
restrain the unauthorized use of a trade-mark, it is unneces¬ 
sary to show any fraudulent intention. A trade-mark is 
property, and even an innocent interference with it will be 
restrained.- Where, however, an action is brought for 
damages, it is essential to prove a fraudulent intent,^ and 
a fortiori where a criminal charge is made. In cases 
punishable under ss. 482, 487, 488 of the Penal Code, and 
s. 6 of Act IV. of 1889, fraud is an essential element in the 
' case, but in each instance a person who has done the acts is 
punishable, unless he proves that he acted without intent to 
defraud. 

The fraud which constitutes the offence under these- 
sections, is either a fraud upon the owner of the mark whichi 
is imitated, or upon the purchaser, v;ho is induced to buy 
something different from what he believed that lie was buy¬ 
ing. If fraud upon the owner of the mark is suggested, it is 
unnecessary to show actual damage to him. Where the 
defendants were sued for marking their cutlery with the 
name and device of a well-known firm of cutlers, the judge 
was held to liave rightly directed the jury in telling them 
that they had only to consider two questions: first, whether 
the marks put upon the defendants’ goods were calculated to 
lead an ordinary person to think that the marks were the 
marks of the plaintiffs, denoting their manufacture; secondly,, 
wliether the defendants falsely, and with intent to deceive, 
represented, by means of this similarity, that the knives 
they sold were of the plaintiffs’ manufacture. Wilde, C.J., 
said: ‘‘As to the proof of damage, it is sufficient in actions 
of this kind to show that such acts have been done as were 
here proved, and that they were done with the intention. 

natural result of tliem was to prejudice the 
plaintiffs. If the defendants adopted these marks, knowing 
they were calculated to induce persons to believe the goods 


•1 If Claims, C., 3 App. i*a., p. 
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they made and sold were goods manufactured by the 
plaintiffs, that is sufficient proof of damage.”^ If, on the 
other hand, a fraud upon the purchaser is suggested, it is 
not necessary to show that the article actually supplied was 
in any way inferior to that which it purported to be. Certain 
manufacturers of powder contracted with Government to 
supply powder. Owing to an accident, they were unable to 
manufacture it themselves, and, accordingly, they bought 
German powder, put it into Government barrels, and 
labelled it with their own name and the description ot the 
powder they had contracted to supply. The powder was 
fully equal to what they had contracted for. It was held 
that they were properly con\icted under a section of the 
English statute, which corresponds to s. 6 of Act IV. of 
1889. Lord Coleridge, C.J., said: “ The Act is directed 
against the abuse of trade-marks, and the putting off on a 
purchaser of, not a bad article, but an article different from 
that which he intends to purchase, and believes he is pur¬ 
chasing. That, I think, is the meaning of the word ^ defraud ’ 
in this Act of Parliament; and in that sense^only there was 
in the present case an intent to defraud.” Mathew, J., 
said : The Act meikes a new offence by providing that 
every person who applies any false trade description to goods 
shall be guilty of an offence against the Act. The uords 
‘without intent to defraiur apply to cases \yhere a person 
uses a particular mark, without any intent in so doing, to 
induce a buyer to accept goods which might otherwise bo 
rejected.” ^ 

§ 599. An intention to defraud is not negatived by show¬ 
ing that the immediate purchasers of the article which bears 
the false mark or description were not, and were known by 
the vendor not to be deceived by it. It it was sold to them 
witli the intention or knowledge that they should sell it 
again to persons who would be taken in by it, that is a 
suHicient fraud.^ The inteutiou to defraud will be judged 
according to the effect that the representation, however con¬ 
veyed, or whatever form it may assume, will be likely to 
produce. This, again, will depend largely upon tho class of 
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Arsons to whom it is addressed. Where the persous ldvel>^ 
to be influenced judge mainly by the eye, a similarity o 
device will be more important than any amount or countei- 
vailing written matter, which would probably not be under¬ 
stood.^ So also persons unaccustomed to a critical exaini- 
nation of written documents may be easily taken in by 
marked similarity of description, without looking at minor 
statements which may alt<n’ its effect.^ On the other liand, 
no intention to defraud would be assumed where the docu¬ 
ment was in the nature of a trade description, addresse 
exclusively to expert wholesale dealers, who^ could not 
possibly misunderstand it, and which, in the ordinary course 
of business, would never reach any less experienced eyes. 

§ 600. Burthen of Proof.—How far, then, in cases under s, 
482 of the Code, and s. 6 of Act IV. of 1889, is the Crown 
relieved of the necessity to prove fraud, by the provision 
that the defendant shall be convicted unless he proves that 
ho acted without intent to defraud ? The answer to this 
will depend upon the facts of each particular case. The 
prosecution must start by proving that the mark or descrip¬ 
tion is, in fact, false. Where it is exactly the same as tliab 
of the goods which it untruly claims to be, as in the case of 
the soda-water or gunpowder, mentioned in §§ 595 and 598, 
the intention to produce a false belief will be assumed, unless 
it is rebutted. Where, how ever, the imitation is not actual, 
but constructive, as in the cases referred to in § 594, the 
Crow n must prove that it was re:isonably calculated u» 
produce a false belief. Not that it might be taken tor 
Jiinother mark or description, but that in all fair probability 
it would be taken for it. Here, again, the facts lead to a 
presumption that fraud was intended, which the defendant 
must repel. Practically, the Crown must always make out a 
^ima facie case of fraud. The defendant must show that 
in the particular case he neither intended to commit a 
fraud, nor had any reason to believe that a fraud would be 

oominitted. 

§ flOl. Nothing is said about fraud in ss. 483, 484, or 4 k>, 
l)ectiuse the very definition of counterfeiting (s. 28) implies 
fraud. I imagine that these sections apply to actual, not 
to coiistnictive imitations. The imitation need not bo 

[ Johnston V. Orr-Ewhuf, 7 App. Ca., at p. 225. 

: Manuficcturinf} Co. v. 3 App. Ca. at p., 390. 
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exact, but it must be intended to represent the very thin" 
which is imitated, and not merely a completely different 
thing, which an ignorant person might mistake for it. 

Section 486 of the Code, and s. 7 of Act IV. of 1889, seem 
to apply to persons who have been the victims of a fraud' 
practised by some one else. To exonerate themselves they 
must be prepared to prove three distinct matters, marked' 
(a) {h) (c). It is difficult to see the difference between acting^ 
innocently and acting without intent to defraud. It may 
perhaps mean that the defendant’s mind was absolutely 
blank as to all facts from which fraud could have been 
inferred. 

Act IV. of 1889, s. 8, applies to persons who have been the 
innocent instrumei\ts employed in carrying out a fraud by 
the prime mover in the fraud. Section 18 (3) also protects 
a mere servant who has acted innocently under orders, and 
who has given full infoi’matiou against the master. 




LEGALITY' OF MAUlUAGE. 



i i 1 


CHAPTER XIIL 

OFFENCES EELATTNG TO MAREIAGE. 


I. Considerations on Marriage and Divorce, §§ 602—621. 

II. Cohabitation under Fretence of ^Marriage, § 622. 

III. Bigamy, §§ 623—634. 

IV. xyiultery, §§ 635—638. 

V. Enticing away a Married Woman, §§ 639—041. 

§ 602. Before examining tlie particular offences created 
by Chapter XX. of the Penal Code, it will be necessary to 
offer some remarks on certain questions which affect the 
validity of a marriage or divorce. It is obvious that a man 
who was charged under s. 494 would be entitled to say that 
his former marriage was unlawful ah initio, or that it had 
been lawfully determined. If the charge were under s. 497 
he would be equally entitled to dispute the validity of tho 
marriage whose rights he was accused of violating. 

Marriage.—Where the marriage in dispute has been cele¬ 
brated in India, if the parties are Hindu, Buddhist, 
Muhammedan, Sikh, Jain, or Jew, the validity of the 
marriage will be governed by the law of the respective 
parties, or by such custom having the force of law as can be 
made out. The marriages of persons, one or both of whom 
are Christians, are regulated by the Indian Christian 
Marriage Act, XV. of 1872, amended by Act II. of 1891. 
Parsee marriages are governed by Act XV. of 1865, and tho 
^e-niarriages of Hindu converts by the Nativv^ Converts 
™’iages Dissolution Act, XXL of I86G, while Act III. of 
1872 provides for persons who do not proft-ss tho Christian, 
Jewish, Hindu, iMuhammedan, Parsi, Buddhist, Sikh, or Jain 
religious. 

§ 603. Where the courts of one country have to consider 
the validity of a marriage contracted in another country, 
the general principle is that laid down by Lord Brougham 
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in Warrender v. Warrender} “A marriage good by the 
laws of one country is held good in all others where the 
question of its validity may arise. For the question always 
must be, Did the parties intend to contract marriage ? And 
if tliey did that which, in the ])lace tliey are in, is deemed 
a marriage, they cannot reasonably, or sensibly, or safely be 
considered otherwise than as intending a marriage contract. 
This is the general rule of law.’’ And it makes no difference 
that the marriage, if celebrated in the same manner in the 
country to which the parties belong would have been invalid, 
or even that the foreign country was sought for the express 
purpose of avoiding the difficulties thrown in the w^ay of 
maniage by the law of their own country. This w^as the 
case with the well-known Gretna Green marriages, till they 
were dealt with by Act of Parliament. In JJcdnjmple v. 
Bcdrymide? a question arose as to the validity of a Scotch 
marriage contracted by mere verbal assent, and without any 
religious celebration, one of the parties being an English 
gentleman, not otherwise resident in Scotland than as being 
quartei’ed there with his regiment. Sir W. Scott said: 
“ Being entertained in an English court, it must be adjudi¬ 
cated according to the principles of Englisli law applicable 
to such a case. But the only principle applicable to such a 
case by the law of England is, that the validity of Major 
Gordon’s marriage rights must be tried by reference to the 
law of the country where, if they exist at all, they had their 
oiigii].” And conversely, where a clandestine marriage in 
FranccN between two minors, British subjects, w'as celebrated 
in a manner w'hich by the law of England was irregular, 
but not void; and which by the law of France was absolutely 
null and void, it was deciued that it must be treated as null 
and void in England also, since the English law sanctioned 
and adopted as the i ule of decision the law of France.''^ 

§ 604. An exception to this rule was suggested by Lord 
Stowell in Buding v. There a marriage had been 

celebrated at the Cape of Good Hope, a year after its 
surrender to the English, by the chaplain of the British 
garrison, under a licence li’om the Commander-in-Chief. 
The husband was twenty-one, and by Dutch law he was 
not entitled to marry without the consent of his parents till 

‘ 2 t:i. to T‘. 41)8, at p. 530. ^ - 2 Hagg. Consist. 51, at p. 58. 

;'5crim5/aVe V. 2 Hagg. Consist. 395. i .rn 

■* 2 Hagg. Consist. 831, recognized by 8ir W. V. wood, \ .C., m 
Armiiagc v. L.K., 3 Kq. 343. 



NiiN/sr^^ 







8. 603-C05.] FOREIGN COUNTRY. 


the 
incl. . 


tliirtjy, and in other respects the formalities of the Dutch 
hiw were not complied with. Lord Stowell said: ‘‘It is 
trne^ indeed, that En^ ish decisions have established this 
rule, I tliat a foreign if, Y’riage, valid according to the law of 
the place where it is celebrated, is valid everywhere else; 

have not^ e c^orverm^ established that marriages of 
Enti^h subjects, not tjeol according to the law of the place 
wher6 they are cp^^b»’ated, are universally, and under all 
possible circumstances, to be regarded as invalid in England. 
It is,ithoi'efore. certainly to be advised that .the safest course 
IS always to ba Iharried according to the law of the country, 
lor then no question can be stirred; but if this cannot be 
done on account of legal or religious difficulties, the law of 
the country does not say t . its subjects shall not be 
inarried abroad. And even in cases where no difficulties 
ot that insuperable magnitude exist, yet, if the contrary 
pract’^e has been sanctioned by long acquiescence and 
acc' ce of the one country that has silently permitted 
> ’ages, and of the other that has silently accejited 
>urts of this country, 1 presume, would not 
ike their Validity upoii these large and general 
theories. . The libel here states a case of marriage as - 
nearly entitleil to the privileges of strict necessity a.^ 
can be.” ^ 

§ 005. A\ hen we speak of a marriage which is valid in 
the country where it takes phice being valid everywhere, 
this must be uivJerstood as referring t ) the mode in which 
It IS celebrated, not tQ the substance of the marriage con- 
ti act it sell. Marriage means a different thing in Ciiristian ' 
aiKi vn non-Christifni countries, and when either of th« 
l>arties to a marriage is a Christian, the question for 
Christian court is not whether the marriage was valid whr re 
Jt took place, but whether that which was called a marri age 
in one country is tlio same thing which we call a marri age. 

s Lord Brougham sai<l in the case already cited‘ Mar iage 
O thing, substantially, all the Morld )ver. 

ui whole law of marriage assumes this ; and it is imp* .taut 
d^iff that \ve regard it as a wholly different th ng, a 

itihd^l^^ from Turkish or other marriages uLuoug 

the because we clearly never would recogmi/.c 

p urality of wives, and consequent validity of second 

also, f(jj* similar ca5?08, II. v. 1 nhnhit-iiiia o/ Bnuttiffoit, fO Ku^t, 

V. JUamish, y H.I.. Ca. liTt. 

- 11 ,,... . ... _ — 


1 


V. 2 Cl. w F. 138, at p. 533. 
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jmrriages standing the first which 

laws of those countries authorize and validate.^ \\ lien, 
therefore, a Christian enters into a marnap f 
Christian country, it is not uccessar ,y valid , 

good marriage in that country, nor is it necessarily invaM 
because it does not profess to be a Ch nstian 
sole question is, whether the contrict entered into h'-bpen 
the parties was intended by them to c^e a mama- e as 
understood in Christendom, which p n-Tn Ld 

defined to be, the voluntary union for 

one woman to the exclusion of all others. • * j i 

§ GO(J. These principles are very clearly .f/ 

twLases,in one of which , the,, marriap was 
while in the other it was ne valid. the for 
a question arose as to the legitimacy o e tUroncli 
Bethell, a domiciled Enghsh subject, .>1^ W 

the form of marriage with ieepoo, a woman ot t • ' ■ ..Up 
tribe in Bechuanaland, according to the custom _(,.he 
Baralong tribe, and had issue by her. It was ir,,.^ 
the Baralongs had not any religion, nor i , 0 

custom, .ud that 

Upon these facts, and ivitn reierence 10 T,„rfips 

bove cited, it was held that the union of the parties, 

' lthou<^h it might bear the name of a marriage, and the 
parties”of it ndght be designated On the 

a valid marriage according to the laws of j - * 

other hand, in a suit broughpo establish tl.e 1^ , 7 

•the issue of a marriage celebrated in Japan, .„A,nd 

- Tapanese procedure, between a domiciled Eng ishman an 
Japanese lady, the marriage was held valid, it 
■oved by a professor of law in Japan that the 
w. s precluded by the marriage from -riaire 

anv other woman during the subsistence of the said maiiiag . 

The president. Sir James Hannen, after JJ® 

delir ition of marriage given by Lord ^enzaf^ sauK 
“Th, ugh throughout the judgments that Lave been ^ 
on ti . 8 subject, the phrases ‘ Christian Marriage, M^>«age 
in Cl . istendom,’or some equivalent phrase has been used, 
that nas only been for convenience to 
But the idea which was to be expressed was, that the on y 
mar riage recognized in Christian countries ana - 

1’ iAhe muWe of the exciusiye kind I have mentioned. 


domi is the marriage of the exclusive 
> /'f ?' Lord Penzdiice, Ih/di’ v. Jiyd'y L.IL, 1 T. A. D., at p. 1B3. 


]{,- Hcih'Vj 38 Oh. D. 220. 


mi$T/fy 


IX FOREIGN COUNTRY. 



here it was proved that in Japan marriage was of that 
<^haracter.” ^ 


§ 607. It is scarcely necessary to say that this rule only 
iipplies to the marriage of a Christian. If the English 
courts had to consider the marriage of a Hindu or 
Muhammedan, tliey would decide it according to the law of 
his status. If, however, a Muhammedan were to marry an 
Englishwoman according to the law of the Koran, ns na^ 
sometimes happened in late years, although the marnage 
would be perfectly valid accoi'ding to Muhamme'dan law, it 
is^very questionable whether an English, or ev^^^ Indian 
would recognize it as giving rise to' rights or 
liabilities on her part. Where a man wJ^o conti’acted a 
Mormon marriage, and had then abandoned Mormonism, 
sued his wife for a divorce, the court refused to' grant it, 
on the ground that the ceremony had not produe*od the 
relation of marriage between the parties.*-^ The question 
would bo, can an Englishwoman, by any act of her own, g’ot 
rid of the personal incapacity to contract a polygamous 
marriage ? This seems to turn upon the considenxtions 
stated in the following sections. 

§ 608. Mr. Justice Story, while recognizing the general 
principle above stated, that a marriage, valhl by the law ot 
the country where it is celebrated, is valid everywhere, says: 

The most prominent, if not the only known exceptions to 
the rule, are those marriages involving polygamy and incest; 
•those positively prohibited by the public law of a country 
irom motives of policy;^ and those celebrated in foreign 
<3ountries by subjects entitling thenisolves, under special 
^circumstances, to the benefit of the laws ot their own 
country.’’ ^ ‘‘ In respect to the first exception, that qt 

marriage involving polygamy and incest, Christianity is 
understood to prohibit polygamy :vul incest, and there- 
lore no Christian country would recognize polygamy or 
incestuous marriages.'’The English courts, as has been 


' Briuhlu, V. 15 pj). 7(1 

- Jllfde v. L.R., 1 l\ ,v D, IdO. 

iastaiice, marriages contracted in violation of the Royal 

A: colebnited abroad bv a h'^ltisn consul, stat. 1*2 

^ 68; or by . Britisli « lergyraan or chaphxim 1 Coo. IV., 

various ^Marritxge Con tirination Acts (Chronological 
i able 0 . Statutes, lith ed.. Ai)]>x^xi.). 

^tory, Conti. L., 118j \}\h, IJ-}. 
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shown, not merely consider a polygamous marriage un¬ 
lawful, but treat it as not coming within their definition of 
marriage. Suppose, then, that a Muhammedan in England 
contracted a marriage with an Englishwoman. Tlie ques¬ 
tion would be, what was the nature of the contract entered 
into? If the marriage was celebrated in a church or before 
a Eegistrar, it would be a Christian, not a polygamous 
nafria^e, and would be valid as such. If, however, tlie 
marriage were celebrated in the mosque at Liverpool by a 
Muhammecrian Cazi, it would purport to be a Muhammedan 
marriage, wit^b all its incidents. It would be perfectly good/ 
by Muhammedtau law, but it would be invalid and a nullity 
by the law of t^je country where it took place, and there¬ 
fore, accord‘>jg to international Jaw, it oiiglit to be treated 
as invalid everywhere. If sucli a marriage took place in 
British India, and if the Englishwoman was a professing' 
Chris.tian, it would be invalid, unless it was celebrated under 
Aoc XV. of 1872. And under s. 88 of that Act, no marriages 
cae valid which are forbidden by the personal law of either 
of the parties. Apparently, then, the only cases in which a 
difficulty could really arise would be, first, if the woman^ 
having previously adopted the law of the Koran, had 
married according to Muhammedan ceremonial in British 
India; or, secondly, if the marriage had taken place in a 
native State. In either case the question would probably 
depend on the domicile of the woman at the time of 
marriage, as being English or otherwise. 

§ 609. The effect of domicile upon the decision of such 
cases has been much considered where the objection to tho 
marriage was that it was of an incestuous chara<?ter. In 
Broolc V. Brook,^ two domiciled British subjects, being a 
widower and the sister of his deceased wife, went to. 
Denmark and married, marriages between persons so related 
being legal in that country. Their marriage was held void 
in England. Lord Campbell, C., said: ‘‘Although the forms, 
of celebrating the foreign marriage maybe differcuit from 
those required by the law of the country of domicile, the 
marriage may be good everywhere. But if the contract of 
mai’j'iago is such in its essentials as to be contrary to the- 
Jaw of the C 0 iintr\>' of domicile, and it is declared void by 
that law, it is to be considered as void in the country of 
clomicile, tl‘,ougli ixOt contrary to the law of the country in 


1 9 H.L. C‘ti. 103, at pp. 207, 212. 214. 
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which it ^^as celebrated.” ‘‘It is quite obvious that no 
civilized state can allow its domiciled subjects or citizens, 
by making a temporary visit to a foreign country, to enter 
into a contract to be performed in the place of domicile, if 
the contract is forbidden by the law of the place of domicile 
as contrary to religion, or morality, or any of its funda¬ 
mental institutions. A marriage between a man and the 
sister of his deceased wife, being Danish subjects domiciled 
in Denmark, may be good all over the world, and this might 
likewise be so, even if they were native-born English 
subjects, who had abandoned their English domicile.” A 
sirnilar decision was given in a case where the widower 
being a domiciled Britisii subject married his deceased 
wife’s sister, who was resident and domiciled in Frankfort, 
ut the place of her domicile, wdiere such marriages were 
lawful. In this case the widower w’as a native of Hesse 
Cassel, where such marriages were also lawful, but subse¬ 
quently became naturalized and domiciled in England.^ 

§ GIO. The judgment in Brook v. Brook was expressly 
rested by Lord Campbell on the ground, that various 
statutes of the reign of Henry VIll. had declared such 
marriages to be contrary to God’s law, and that the same 
view must be taken in all courts and proceedings of the 
kingdom; and not on the ground that the stat. 5 & (i 
IV., c. 54, had declared such marriages to be void ah initio, 
instead of being merely voidable as they had been before. 
He intimated his opinion, that on tliis ground even the 
Danisli courts, if the question came before them, would 
decide against the validity of the marriage. It was from 
the latter point of view that the next case liad to be con¬ 
sidered.- Tliere tw^o Portuguese subjects, who were fipt 
cousins to each other, came to reside in Eugland in 18 d 8, 
and ill 180G they were married iu London. In 187I.> they 
returned to Portugal, and subsequently the lady petitioned 
to have her marriage set aside as being null and void. It 
was admitted that by the law of Portugal marriages between 
111 St cousins were held to be incestuous, and therefore illegal, 
though tiiey might be celebrated under a Papal dispensa¬ 
tion. Both cousins were Portuguese by domicile when they 
catiie to England, and the case was argued on the supposi- 
h t^irned out to be erroneous) that the domicile of 

parties continued to be Portuguese at the time of the 

’ Metfe V, 1 Sw. .V 'fr. 41 G; S.E. 28 L.J. P. A' M. 117. 

V. De liarros^ L.lL, 2 1M>. 8l; o P.P. 1. . 



TiiaiTiage. On this assniuption tlie Court of Appeal held 
that the marriage was void. They said: ^ ‘'The law of a 
•country where a marriage is solemnized must alone decide 
all quCvStions relating to the validity of the ceremony bv 
Ashich the marriage is alleged to have been constituted ; but, 
as in other contracts,^ so in that of marriage, personal 
capacity must depend upon the law of domicile. And it the 
la^^s of any country prohibit its subjects within certain 
degrees of consanguinity from contracting marriage,and stamp 
a marriage between persons within the prohibited degrees as 
incestuous, this, in our opinion, imposes on the subjects ot 
that country a personal incapacity, which continues to affect 
them so long as thev are domiciled in the country Avhere 
this law prevails, and renders invalid a marriage between 
persons, both, at the time of their marriage, subjects of and 
domiciled in the country which imposes this restriction, 
AN herever such marriage may have been solmniiized.” Our 
opinion on this appeal is confined to the case where both the 
contracting^ parties are, at the time of their marriage, 
aomiciled in a country, the laws of which forbid their 
marriage. All persons are legally bound to take notice of 
the laws of the country Avhere they are domiciled. No 
country is bound to recognize the laws of a foreign State 
ANhen^ they Avork injustice to its own subjects. And this 
principle Avoiild prevent the judgment in the present case 
being I’elied on as an authority for setting aside a marriage 
betAveen a foreigner and an English subject domiciled in 
England, on the ground of any personal incapacity not 
recognized by the law of this country.’’ 

§ 611. When the ca^^e came on for an investigation of the 
lacts, the Probate and Divorce Court found that the husband, 
Avho was respondent, liad acquired an English domicil at the 
time of the marriage, and therefore held that it was valid, 
affirming the rule stated by Mr. Dicey at p. 223 of his work 
on Domicil: "A marriaj^e celebrated in England is not 
invalid on account of any incapacity of either of the parties, 
which, though enforced by the law of his or her domicile, is 
ot a kind to Avhich our courts refuse recognition.”'^ The 
])rincipie of the judgment Avent very much beyond that of the 
Appeal Court, and the President Avould evidently ha\^e given 

^ P.I)., at pp. 5- 7. 

Ill the later stage of the cose, Sir J. Hannen disputed the sound- 
ness of this Jaw relating to contracts (L.lt., 5 IM)., at i>. KK)). 
P.IMM,ati>. lot. 
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the same decision if both parties liad retained their Portu¬ 
guese domicil. He adopted, not only the decision, bnt the 
reasoning of Sir Cressvvell Cresswell in Simonin v. 2Iallac} 
Tliere a rrenchmaii of twenty-nine and a French girl of 
twenty-two, both domiciled in France, came over to England 
to be married, in order to evade the French law which 
renders persons of that age incompetent to contract marriage 
•without the consent of their parents. On their return to 
ranee, the French courts declared the marriage void. A 
suit was then brought in England for a similar purpose, but 
was dismissed. The Court held that where the marriage 
itself was one w^hich might lawfully be contracted, the per¬ 
sonal capacity to enter into such a marriage must be judged 
in the courts of the country where it was celebrated, by the 
laws of that country alone. This decision was also recog¬ 
nized by the Court of Appeal,^ but was put on the narrow 
ground that consent was part of the marriage ceremonial. 
A similar decision was given by the court of the domicile in 
nn Irish caso.-^ There an Irish statute enacted that any 
marriage had, without tlie consent of the parents or guardian, 
wliere either of the parties w’as under twenty-one, should be 
absolutely null and void, and might be set aside by suit. 
An Irish* minor went to Scotland, and there married a 
Scotch lady witliout the consent of her father. Such a 
niarriage was good by Scotch law. On a suit brought in 
Ireland to declare the marriage void, it was held valid, on 
the ground that as both parties were of the age of consent, 
niid as the marriage was valid by the law' ot Scotland, 3t 
■could not be impeached in the country where the husband 
was domiciled. It would have been otherwise it the union 
had been prohibited by the law' of Ireland as being contrary 
to the Word of God. 

§ 012. In Brook, v. Brook,^ Lord Campbell, C., expressed 
the opinion that the Act 5 & 0 Will. lY., c. 54, which 
rendered marriages with a deceased wife’s sis. er void, and 
nut merely voidable, would not extend to any conquered 
<;olony in which a different law of marriage prevailed. 
Accordingly, it has been held that the statute does not 
*<:^xteud to India, even within the Presidem^y towns.’ The 
obligation upon Englislimen not to contract such marriages 

‘ 2 Sw. Tr. G7; 8.C. 21) L.J. P. :\1. D7. - '* LI)., p. 7. 

V. J^lilward, Ece. Hep. 1, cited and upinoved hy 

i^ord Umpl>ell in v. JirooL \) d.L. Oa., ]). 21G. 

y H.L. C., at p. 214. ' - Mrrrrs V. 2 Ilvdc, 
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<loes not, liowever, depend upon tliat statute, but upon tlie 
law whicli prevailed in England before it was passed. 
i\ceordingly, those who are governed by that law come 
under the same prohibition-if they contract such marriages 
in India. Further, the English law, as declared by the- 
statutes of Henry VIII, was itself only a branch of the 
general Ecclesiastical law, which then and still prevails in 
many parts of Christendom; and this binds many classes of 
Christians who are not subject to Englisl) law. The question 
has arisen in India in both ways. In Lopez v. Lopez,^ the 
parties who had contracted such a marriage were East 
Indians,members of the Roman Catholic Church, and married 
according to its rites. In a suit by the husband for a declara¬ 
tion of nullity of marriage, the question arose, what was the 
meaning of s. 19 of the Divorce Act, IV. of 1869, which 
authorized such a declaration on the ground that “the 
parties are within the prohibited degrees of consanguinity 
(wdiether natural or legal) or of affinity.” The Full Beucii 
of the Calcutta Court, upon an examination of the whole- 
course of matrimonial legislation for India, held that it was- 
not intended to introduce the English law of prohibited 
degrees to persons not already governed by it, and that 
“the prohibited degrees for the parties to this marriage 
Avere not the degrees prohibited by ihe law of England, but 
those prohibited by the customary law of the class to Avhich 
they belong, that is to say, tlie law of the Roman Catholic 
as applied in tliis country.” That law, it aj)peared, pro¬ 
hibited sucli marriages unless a dispensation was obtained 
from the Archbishop of Calcutta. Three years later, in a 
case w here such a marriage was celebrated between domiciled 
English peofde, members of the Church of England, Mr. 
Justice Straight held it invalid, on llie ground that the- 
parties Avere subject to the hnv of their domicile.- In an 
exactly similar case Avhich arose in 1890 in Calcutta,-^ 
Wilson, J., while not deciding Avhether tlie marriage Avas 
icndered illegal by the hnv of the domicile, decided that it 
was necessanly bad, as being opposed to the Iuav of the 
Church of England.^ 

§ Gib. Evidence of Marriage.— "I’ho fact of marri«ige, like 
any Other fact, must be proved by the person Avhose ease 

’ LJ Cab 706. 

- V. NihdhutiffJi, cited 16 All., p. 215, 

Hilliord V. Mitch il, 17 Cab 82 b 

‘ See also AVv/. v. /iahitutfui, 16 Alb 212, at p. 215. 
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requires it to be establisbecl. In offence.s under Chapter 
XX. of the Code, the burthen rests on the prosecution. If 
n man, being charged ^Yith rape, asserts that the woman was 
his wife, tlie burthen would rest on him. Tlie amount ot 
proof which establishes such a primd facie case as is suffi- 
“cient, unless it is displaced, varies according to the nature 
of the proceeding, and according to the sort of evidence 
'Avhich may naturally be expected in each particular instance. 
As Lord Cranworth said in the Breadalhane case : ^ If the 
validity of the parents' marriage should be disputed, it might 
become necessary for the person claiming as their child to 
establish its validity. And inasmuch as in England all 
xnarriages are solemnized in public, and publicly recorded, 
it is reasonable to require the claimant to give positi\e 
evidence of its celebration, or else to explain why he is 
unable to do so.'’ In civil cases, however, such evidence, 
though it is the most satisfactory, is not necessary. As 
the Judicial Committee said in such a case from Ceylon:*^ 
According to the Eoman law, there was a presumption in 
favour of marriage, rather than of concubinage. It does not, 
therefore, appear to their Lordships that the law of Ceylon 
is different from that which prevails in this country, viz. 
‘that where a man and woman are proved to have lived 
•together as man and wife, the law will presume, unless the 
contrary be clearly proved, that they were living together 
in consequence of a valid marriage, and not in a state ot 
concubinage.” Mere reputation that such persons were 
married, entertained by friends and neighbours, is sufficient 
for this purpose; and even if the re)>utation be divided, it 
is still admissible for whatever it is worth.^ Upon this point, 
however, the Indian Law of Evidence is more strict, as mere 
•opinion is inadmissible, even in civil cases, as proof of 
-marriage, unless it is evidenced by conduct, or is a statement 
of a deceased person who had special means of knowledge.^ 

§ (314. In criminal cases it is different. Where the iact 
•of a marriage is au essential element in the offence charged, 
•the prosecution must make out their case completely, and 
mot by mere inierence. Although in the great majority of 
cases people who live together as man and wife do so because 
•they are man and wife, there are very nuinorous exceptions, 

' L.R., 1 U.L. Sc., at p. 200. 

“ Velnidcr V. Samh^afty, (5 App. Ca. 3(34. at p. B71. 

4 BUtrood, 10 Eq. 08. 

Act I. of 1872, s. 32; cl. (5>, (G,', s. 50 . 
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and tlie prisoner has a rigid to cajl upon the Crown to 
exclude those exceptions. ^The rule upon this point was- 
laid down by Lord Mansfield'in the case of Jforr/s v. Miller} 
That was an action for crinz. can., that is, a suit for damages 
for adultery with the plaintiffs wife. There the plaintiff 
was unable to prove the actual marriage either by any 
registry, or by witnesses Avho were present when it took 
place. I3ut he proved articles between the man and his wife 
made after marriage, for the settling of the Avife’s estate 
Avitb the privity of the relations on both sides. He proved 
cohabitation, that the lady bore her husband’s name, and 
AA’as received as such by everybody. JJe also proved that 
the defendant confessed that she was Captain Mon-is’s wife,, 
and that he had confimitted adultery.*^ Lord Mansfield, C.L, 
said: We are all clearly of opinion that in this kind of 
action, an action for crinu con., there must be evidence of 
a marriage in fact. Acknowledgment, cohabitation, and 
reputation, are not sufficient to maintain this action. But 
we do not at present define Avhat mayor may not be evidence 
of a marriage in fact. This is a sort of criminal action. 
There is no other way of punishing this crime at common, 
law. It shall not depend upon the mere reputation of a 
marriage which arises from the conduct and declarations of 
the party himself. In prosecutions for bigamy a marriage- 
in fact must be proved.” 


§ G15. This rule has been folloAved in India. The Indian. 
Evidence Act, s. 50, provides that opinion evidenced by 
conduct shall not be sufficient to prove marriage in prose¬ 
cutions under Chapter XX, of the Code. In a case under 
s. 498, the Calcutta High Court held that living together 
as man and wife was sufficient evidence of marriage to throw 
upon the prisoner the obligation to displace it.^ Tl)is case, 
however, was formally overruled by a Full Benvh of the 
same court in a prosecution under s. 497. There ihe only 
evidence of the marriage was the statement of the {irosecutoiv 
She is my Avife by marriage,” and the statement of the 
Avoman,‘M am married to Somea”—the prosecutor. The 
Court held the evidence insufficient. They said: ‘^Tlie 
provisions of the Evidence Act, s. 50, seem to point out very 


> 4 Burr 2057. 

“ See as to the insufficiency in ;i case of bigamy of an iidmissiou by 3 

the defendant that he had been previously married (7/^. a '. /^o.vat/e, 1\> ] 

Cox, 178, by busb, J.). i 

^ Jlefj. V. \\'azw(, 8 B.L.ib Appx. 03; S.C. 17 Suth. Cr. 5. 
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plainly, that where the marriage is an ingredient in tlm 
offence, as in bigamy, adultery, and the enticing of married 
women, the fact of the marriage must be strictly proverh 
in the regular way.”^ A similar decision was given in 
Allaliabad, where the evidence was exactly the same, with, 
the addition of a statement by the prisoner before the 
committing magistrate, “Parbattia is the wife of Diibii.”’ 
Straight, J., following the decision last quoted, said: ‘‘The 
judge should have required some satislactory proof, inde¬ 
pendent of the very vague assertions of Dubri and Parbattia, 
to show that the ceremony of marriage, as recognized among 
/lacAis,had taken placebetw'een them; and his remark that 
‘the evidence clearly establishes that Parbattia is the lawful 
wile of Dubri, Kachi,' was obviously made without sufficient 
care or reflection/’The principle laid down in both these- 
cases, that satisfactory evidence of an actual marriage must 
be given, is, of course, correct, and in the case which was- 
oyerruled no such evidence had been offered. But it is 
difficult to see wdiy the evidence in the later cases w^as con¬ 
sidered insufficient. In the Pull Bench case. Garth, O.J., 
merely said, “ The fact of the marriage must be strictly 
proved in the regular way.” In the Allahabad case,. 
Straight, J., seems to have thought evidence should have 
been ofiered to show that the ceremonies used were sufficient 
for the purpose, of xvKaclii marriage. The ordinary evidence 
of a marriage is that of persons who sw ear that they w ere 
present at it, and that the parties now^ concerned are the 
same w horn they saw^ married. If there is any doubt wliether 
the marriage was a legal one, they are crus^-examined, and 
it their answers leave the matter in doubt, of course tlie 
case breaks down. It is diffi(*ult to see why the evidence of 
the alleged luisband and wife themselves, if given with 
sufficient particularity as to time, place, and circumstances,, 
and subjcci to cross-examination, should not be enough to 
prove a fact of which they might possibly be the only 
aval a .de witnesses, and as to w Inch their evidence, if believed, 
was conclusive. In neither of the two cases does their 
^^Ppear to have been in any waxy questioned, by 
thft or otherwise. In a Madras case, where 

marriage was tiiat of tlie husband, tin* 
of the latter, given in just the same 
Jiu iqeagre manner, the 3hurravS High Court liehl it to 


I V. Pitanihnr 5 Cal. 5(>G. 

A’ry. S’. Kallv. 5 AH. 
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sufficient, and refused to be bound by the Calcutta and 
Allahabad decisions.^ 


§ 616. Where an actual marriage has been celebrated with 
the hona fide intention of making the parties man and wife, 
the Court will presume everything that is necessary to make 
the marriage formally legal, on the principle omnia prm- 
sumuntiir rite esse acfa.^ In two cases of bigamy, in one of 
which the marriage was performed in a Wesleyan chapel, in 
the other in a building adjoining a church which was undei* 
•repair, the Court presumed that the places were duly 
registered and duly licensed.'^ In this respect there appears 
to be no diiference between civil and criminal cases. Where 
a marriage had been celebrated by a duly authorized clergy¬ 
man in a private bbuse, wheie it would have been unlawful 
without a licence from the Bishop, and there was no evidence 
of any licence ; and the Bishop swore that to the best of his 
recollection he did not give any licence, and that he would 
not have given one in the particular case, as the parties had 
been living together in concubinage, the House of Lords 
held that the presumption in favour of marriage must pre¬ 
vail.^ So in a Calcutta case, where a marriage would have 
been unlawful by reason of the affinity of the parties, without 
a dispensation from the Koman Catholic Arclibishop, the 
Court assumed that such a dispensation had been given.*’’ 
In all these cases the clergyman would have been acting in 
violation of a perfectly well-known duty, and would have 
been liable to punishment if ho had married the parties 
without the necessary authority. 

§ 617. Where either party relies upon a foreign marriage 
4 is being valid by the law of the country in which it was 
celebrated (see ante, § 603), he must not only prove the 
fact of the marriage, but that it was good by the law ot the 
place where it was performed. Foreign law is a fact which 
must be proved by experts, that is, by persons specially 
skilled in it, either by virtue of their prolession as lawyers, 
or as holding some office which requires a special knowledge 
of the branch of law which is to be proved.® Where it was 


' Itcfj. V. Suhbaroi/an^ 9 ^lad. 9. 

^ See Indian Kviduuce Act, J. of 1872, s. II L cl. (c). 

Jteff. v. Afunwarinf/, 1). & 13. 182; S.U. 20 L.J. M.C. 10; 
CressurU, 1 Q.B.D. 440. 

' Pkrs V. 2 H.L. C, 331. 

Jjopez V. Lojk'z, 12 t’Ol. 706. 

^ /Sussex Peer<i(n‘ case, 11 Cl. A F., at p. 131. 
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jieQ^SSykry to prove the validity of a Scotch marriage, it 

_^ d'^at the evidence of the sister of one of the parties, fcQ, 

.^T^f(^ftect that she liarl been married in the same way, and 
“tnat people in Scotland were always so married, was not 
merely insufficient, but inadmissible.^ And the same decision 
was given where the evidence offered was that oi the Koman 
Catholic priest who performed the marriage, who said that 
he had performed it in accordance with the law of Scotland, 
and that he had celebrated numerous marriages in the same 
way during a period of twelve years.*-^ On the other hand, 
where it was proved that a marriage was performed in 
Illinois between two Roman Catholics, who were English 
subjects, by a Roman Catliolic priest, in a Roman Catholic 
church, after the publication of banns, according to a 
marriage service read from a book, it was held by the 
majority of the Irish judges to be valid, without any evidence 
of the law of Illinois. The decision was put upon the 
ground tliat the evidence showed a marriage which was 
valid by English law, and by the law of the Roman Catholic 
Church, and that it must be assumed, in the absence of 
evidence to the contrary, that it was not contrary to the 
law of Illinois.'* 

According to English practice, foreign law must be 
proved by the oral evidence of the expert^ relied on. In 
India the Court may inform itself, or receive information, 
by means of published collections of the law or law re[>orts 
of the foreign country, or by the opinions of experts to be 
found in their works.^ 

§ 618. Divorce.—The courts of a man’s domicile havo 
complete jurisdiction over his matrimonial status in regard 
to divorce, and their decisions, and all the consequences 
flowing from them, ought to be accepted by the courts of 
every other nation. “ As a general rule, it may be stated 
that jurisdiction in matters ‘matrimonial depends upon the 
domicile of the parties to a marriage at the time of the 
coiiimencement of the proceedings for a divorce. The 
English Divorce Court has jurisdiction to dissolve the 
marriage of any parties domiciled in England at the com- 
nitmcernent of such proceedings, and this independently of 
the residence of the parties, the allegiance of the parties, 

* Itcij, V. Povey, Dearsl. 32; tS.C. 22 L.l. M.G. Id, 

^ iPy. V. .N 13 Gox, 178 . 

/'’ </. v. Gri£in, 11 Cox. 308. 

’ tWidence Act, I. of 1872 , ss. 38 , 45 . Go, SI, 87 . 
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I POWER TO DIVORCE VESTED [C: 

domicile of the parties at the .time of the marrfa^e! 
ace of the marriage, or the place where the matrimonial 
otfence or offences have been committed.” ^ A remarkable 
illustration of this rule will be found in the case of Wilso7i 
V. WilsoiiJ^ There both parties, at the time of their marriage, 
and up to the date of their final separation, were resident 
and domesticated in Scotland. The marriage was in Scot¬ 
land, and the adultery was in Scotland. Some time after 
the separation, the husband took up his residence and 
became domiciled in England. He then brought his suit 
for divorce in the English court, and it was held by Lord 
Penzance that the court not only had jurisdiction, but that 
it was the proper court to sue in. At one time it was 
supposed that the'decision in Lolleys case^ had settled, 
that no foreign court could dissolve a marriage celebrated 
in England for a ground which would not, in England, 
justify a divorce a vinculo matrimonii. This notion, how¬ 
ever, was finally overruled by the House of Lords in the 
cas(i of Harvey v. There a domiciled Scotchman 

came to England and there married an English lady. They 
Avcnt to Scotland to live, and tlie wife obtained in the Scotch 


court a divorce a vinculo matrimonii on the ground of the 
husband’s adultery, w'hieh in .England would only have 
justified a judicial separation. He returned to England, 
where he married another English lady during the life of 
the former. It was held that both the divorce and the 
second marriage w'ere good. Lord Selborne pointed out that 
the term “Englisli marriage,” as used in Lolleys case, meant 
a marriage which, being entered into by a domiciled Euglish- 
man, became exclusively subject to English law; that the 
resort to the Scotch court, in his case, was merely collusive, 
and that he had undergone no change of domicile wdiich 
would justify the action of that court. 

§ 019. It is equally well settled that no foreign court can 
elfectually divorce parties who, at the commencement of the 
suit, are only temporary residents within their jurisdiction. 
Such a decree may operate in the country where it is given, 
but it will be disregarded by the courts of the domicile, or 
of any other country. This was first held in England in 
Lollexfs case.® Tlioro a domiciled Englishman was indicted 


* Per Lopoz, L.J,, Goulder v. Goulder (1892), P. 210. 

“ E.R., 2 P. & 1 >. 135. •• Rubs. Ry. 237 : post, § 619. 

^ 8 App. Ca. ; 8 ee 2 >e>’ Lord Selborne, at p. 50. 

■’ Russ. tV Ry. 237. 
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for bigamy, he having married a wife in Liverpool, and, 
^afterward?!, having married another woman in the same 
place during the life of the first. He pleaded that he Imd 
gone to live in Scotland, and that there his first wife had 
•obtained a divorce a vinculo niatrimonii from him on the 
.ground of his adultery. The ])lea was held bad for the 
reasons above stated. Similar decisions were subsequently 
given by the House of Loils.^ Conversely, tlie English 
oourt refused to grant a divorce where the original domicil, 
marriage, and cohabitation was in Jersey, and the husband 
tlien abandoned his wife and accpiired a new domicil in 
America. The allegation that the wife, after her desertion, 
had acquired a domicile in England, assuming it to be 
legally possible, was held insullicient, as it appeared that 
the husband had never come within th» jurisdiction of the 
English tribunal.- So the English co. rts have invariably 
refused to recognize divorces granted by the American 
courts, at the suit of a wife against a husband v ho was not 
Klomiciled within the American jurisdiction.*^ 

§ 020. It has been several times laid down in the Scotcli 
iind English courts, that, for the purpose of foumling valid 
proceedings for divorce, tliere might be a matrimonial 
<loinicile, which was something short of a complete and 
victual domicile, and something more than a mere.temporary 
or collusive residence. It was defined as being the perma¬ 
nent matrimonial home of the parties for the time being.* 
Idiis doctrine, however, was finally set aside by a decision 
of the Privy Council in a recent case from Ceylon. ’ The 
plaintiff was a member of the Ceylon Civil Spvice, but it 
was admitted that he retained his English domicile. \> hile 
•on leave of absence, he married a French lady in London, 
with a view to resuming his residence in Ceylon, as, in tact, 
he did. Several years afterwards he sued her for a divorce, 
charging three acts of adultery—one committed on a 
steamer returning from Europe to Ceylon, one in France, 


‘ Dvlphiit V. Uohiuis, 7 ILL. C. iiOl); ^ho.w v. Gould, L.IL, 3 U.L. 55, 
Li .'Snenr v. Lv .^ucur, 1 IM). 180. 

Shaw V. L.R. ,2 P. IL 15G; ^ I real v. (Jircn (IbOd). 

1\ 80. 

^ I*lit V. I^iity 4 McQueen, G27; Urodie v. Brodic, 2 Sw. & Tr. 250 ; 
S.C*. 80 L.J. P. M. 185; Nihoi/tf v. Niboyit, 4 P.D. 1. 

‘ 1.0 Mcsiirur v. Lc Me^urier (1805), A.C. 517. The Board on tins 
occiision was designedly constituted as to include the leading; 
]*:nglish, Scotch, and Irish law’ lords, that it was priiciicady a 
lecision of the House of Lords as well as of the Judicial Comnutice. 
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1^7 the Committee 

that the Ceylon courts had jurisdiction to grant a divorce 
u m;mti?o,and the Procedure Code authoriJd any Inisband 
to sue tor a divorce on the ^-ound of adultery, in the court 
m which he was resident. It was admitted that there was 
no riile of the Poman-Dutcli law, which was the lex loci 
whicl, authorized, nor any statutory provision which con¬ 
ferred a jurisdiction to divorce persons not domiciled in the 

tece!?'-- .^‘owever, that international law 

lecOoni/ed such a jurisdiction in the courts of the matri- 
inonial domicile, and undoubtedly, if such a domicile could 
exist, it would have been created by the facts of tlie case 

Tlieh- lordships admitted 

that there were iinquestionablv other remedies for mntri 
monia misconduct short of dissolution, which accordin'o- to 

courts ot the com.try in wlncii spouses, domiciled eLsewheriu 

for jl,e time rosideot:” & ioBh,„oeroI“„„y i„ 

gn’sdiction JssmW by‘ tim S’sSrCom-f was deHyed'" 

the^ District^CoiitToTrt jurisdiction of 

lie JJistiict Oourt would be placed beyond ouestion but 

the ^fnm Wdien'tT''''- 

tlie same. \V lien the jurisdiction of the court was exercised 

according to the rules of international law, a in tirSt 

where the parties had their domicile within its forum ?tt 
deciee dissolving their marriage ought to be respected bv 
the tnbunab: ol every civilized country.” -Orthe otimr 
and, a decu-e ot divorce a vinculo, pronounced by a court 
whose jurisdiction was solely derived from some vn^^ r 
muxiicipal law peculiar to i/s forumMS Zt Vtn i 
renched upon the interests of any other couidiw to whose 

auinonn. I lien lordships then proceeded to examicc tt.,. 
heory ot a matriinoniul Uomicile as distiiiroiishod from a. 

. Clio o cobcIuM by steibg tl„t iLv 

«u,e ,..,,0 .e.7r 
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§ 021. It will be observed that in this case no jurisdiction 
>to dissolve such marriages liad been conferred by the 
Colonial Legislature, and no discussion arose as to what the 
•oilect of such an authority might have been. The question 
anight, however, very easily arise in regard to Indian 
^livorces. By Act IV. of 1800, s. 2, the Indian courts are 
authorized to grant divorces a vinculo matrimonii, where 
4:he marriage has been celebrated or the matrimonial 
oftence has been committed in India. Of course the Indian 
Divorce Act has no authority in the English courts, and 
n person so divorced, if domiciled in England, might find, 
again, that his children would be treated as 
isllegitimate, and that he himself \vas indictable for bigamy. 
iShould such a case arise, its decision would probably turn 
upon tlie answer to the question, whether the exercise of 
such a jurisdiction trenched upon the interests of the 
mother country. In one respect it might be said to do so, 
as a status governed by the law of England would be liable 
to be^dissolved for reasons for which it could not be dissolved 
English law. On tlie other hand, it might be argued 
that the Indian legislation is only a branch of Imperial 
legislation. Tln^ Act of 1869 was passed in a council, w-hose 
powers were given by an Act of Parliament, and every 
member of wdiicli w'as directly appointed by the Crown. It 
was assented to by a Viceroy wlio was the immediate repre¬ 
sentative of the Crowm. It might have been disallowed, 
and therelorc was really confirmed, by the Crowm acting 
under the advice of its Government Vor the time being. 
The object of the Act was to provide for the rights of 
European British subjects, the great majority of w'hom 
w'ere well known to be domiciled in England. It would 
•seem, therefore, that a jurisdiction conferred in this way 
must have been intended to be effectual, aud it could not 
be so unless it was concurrent wu'th the English jurisdiction, 
and entitled to full recognition by the English courts. 

§ 6:^2. Cohabitation under Pretence of Marriage.^—It is 
•dilHeult to see the distinction Lctween the otfence created 
by s. 4<J3 and those under the three following sections, 
hvory one who, knowing that he is already married to a 
*won>au still living, marries another woman who Ijelieves 
•that he <*hu lawfully marry her, does by <leceit cause a 
'uorn.in \ ho is nut lawfully married to believe that she is 


^ I.I’a’., s. 41)3. 
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lawfully married to him. 'I his is exactly what takes place 
in ninety-nine cases out of a hundred where a man commits 
what in England is called bigamy, and in India is defined 
by s. 404. As cohabitation may be assumed to follow upon 
a bigamous marriage, tliis makes ui* the complete offenco 
under s. 49R. I'he offence defined by s. 495 is only a 
special form of tlie deceit wliicli is an essential under s. 495. 
It might be suggested that s. 495 is intended to meet tiie 
case of a man who goes througli a mock marriage, which he 
knows to be a mere nullity, but wliich he represents to be 
a genuine and binding marriage. This, however, is specially 
provided for by s. 490, unless the element of cohabitation 
following upon the marriage, which is specified in s. 40<4 
and omitted in s. 496, may be supposed to make the 
ditlerence. Perhaps again it may be intended to draw a 
distinction between cases which are possible under s. 494, 
where a man really, though mistakenly, believes that he is 
justihed in marrying again, and cases in which he acts with 
tbe lull knowledge that he is not so entitled. Or perhaps 
the distinction may be between ss. 495 and 496, and that 
under the latter section the deceit consists in briiminf'- aiioiit 
a marriage known at the time to be invalid, while” under 
the iormer section the deceit consists in acting upon a 
marriage which was supposed to be valid but afterwards 
round out to be invalid. I confess to having no opinion on 
the subject, and I know of no case in wliich the section has 
been discussed. 


§ _62.j.^ Bigamy. Xhe ofienco which is defined by s. 494 
consisrs in marrying again yivW, while the person so marrv- 
ing has a husband or wile living, and sceoiicZ/y, where tlio 
second marriage is void by reason ..f its taking place during 
the life of such husband or wife. First, the words « husbaiid. 
or wile mean persons who are legally such. Suppose a 
man inanies A, and then marries B during the lile of A 
and then marries ('; he commits bigamy by Ids marriao,^, 
with u, and again by his marriage with C, if A is stTll 
iving. But if A had died licfore the marriage with C, hut 
.. was still living, he would not have (-ommitted bigamv, 
because L wus never his wif .^ A marriage which is void¬ 
able fmt not void is a good marriage till it is se'.. aside 
and the existence of .such a marriage where hotn'pnrtie.s. 


I • « * ca. i 4 j V. T» 1^ ^ 4 I 

Jiviijg would render a second nuirringe >v either- 


J H.iU', P.C. < 


r. Q.];.!». 
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bigamous.^ As, for instance, a marriage contracted under 
such fraud or deceit as would justify a court in sotting it 
aside,would not entitle the party so deceived or coerced 
to marry again while the fii’st marriage was in force. Where, 
however, the option has been exercised, as where a 
Miihammedan girl, who was given in marriage before 
puberty, elected to set aside the marriage after puberty, 
she would commit no offence under s. 494 by marrying 
again.*^ 

§ 624. Not only must the first marriage have been 
originally legal, but it must be in legal force at the time 
of the second marriage. 1'he Explanation states that this 
section does not extend to any person whose marriage has 
been declared void by a court of competent jurisdiction.” 
Nothing is said as to the case of marriages which have been 
severed without decree, by some process rec' 
law or usage of the parties to the marriage 
Muhammedaiis to divorce their wives witho ^..ocess 

is undoubted,* and no wife so divorced coul*. oe indicted for 
marrying again. Numerous cases have occurred in which 
Hindus, charged under s. 494, have pleaded that their 
former marriage had been put an end to by a proceeding in 
the nature of a divorce. In a Bombay case the Court held 
that the custom liad been made out, but that tlie divorce 
was bad as not being iii complianco with tlie custom.*" In 
Calcutta t!ie defence wos held to be good.*^ In other cases 
the plea was held bad on the ground that the partimilar 
custom relied on was bad, as being contrary to public policy.' 
In no ease was it suggested that a judicial divorce \Yas in all 
cases nece.ssary. 

§ 625. It is an essential element in the offence that tlu^ 
case should bo one “ in w liicli siu^h marriage is void by reasi)u 
of its taking place during tlie life of such husband or wife.” 
Persons to whom polygamy is permissible, are not within 
the law. Therefore a Hindu or jMuhainmedan man would 


J n, Y. 2 Mootly, C.C. 140. 

“ V. Schn’r/hf. J2 IMK 21. Itatial Aniat v. /t*rr/.,19 Cal. Tn 

* MacN. M.T. 59. 2iMi. • A'-;/, v. /V.s 0 Boiu. 120. 

^ Juhtti. V. AV//., 19 Cal. 627. See. a.s Xv the validity of such divorce^, 
hiinkitrallmjittn, tf \\ Sithhan <'hett', 17 Cal. I7'.l I’/i v. flothi,! 

H.C.’A.C. 188; v. .)//. Af,ur<i,ll B.L.U.'TiO; S.C. 20 

Suth. 19; 1 iStra. H.L. 52: 2 MacN. ll.C. 126. 

* V. K(t,'sin> 2 Horn. 11.* ’. 124. See. for a corrc< iiou in tho 
report, Hv^j. v. Mattoha,' ]V)ih. II.C. C.C. 18; 

Boiii. 817. 
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not bo punishable under s. 494, but a Hindu or Muham- 
inedan female would, since their law admits a plurality of 
wives, but not of husbands.^ With some of the hill tribes, 
as, for instance, the Todas of the Nilghiris, the case is just 
the opposite, each woman becoming successively the wilb of 
all the brothers of the family. 

§ 026. Another question which has been decided in Eng¬ 
land, but has not arisen in India, is this ; Whether a second 
marriage would come within the statute where it w^as void 
for some reason applicable solely to the facts of the particular 
case, and not meiely by reason of its being of a bigamous 
character. In an Irish case^ the second marriage was void 
by statute, as being celebrated by a Homan Catholic priest 
between a Protestant, who talsely represented himself to be 
a Roman Catholic, and a Homan Catholic. The Court of 
C riminal Appeal held that the second marriage was not a 
nnirriage at all, and therefore that there could be no con- 
^ ictiqn for bigamy. This case Avas disapproved of in one 
which came before the English Court of Crown Cases 
Reserved.'^ There the second marriage Avas contracted by 
the man AAith the niece of his deceased Avife, and Avas there¬ 
fore void under the statute 5 & 0 Will. IV., c. 94, s. 2. It 
was contended on the authority of v. Fanning^ but in 
opposition to several older English cases, that there Avas no 
bigamy. This contention Avas overruled. Cockburn, O.J., 
pointed out that the object ot the English statute Avas not 
to prevent polygamy, that is, the co-existence of two real 
w ivcs, Avhich Avas impossible by our hiAv, but bigamy, th^it 
is, the co-existence of a real and an unreal w ife. It is 
obvious that the outrage and scandal involved in such a 
proceeding will not be less, because the parties to the second 
marriage may be under some special incapacity to contract 
marriage. Tlie deception will not be less atrocious, because 
the one party may liave induced the other to go through 
a foini ot marriage known to be generally binding, but 
inapplicable to llieir particular case.*' 

‘‘In thus holding it is not at all necessary to say that 
forms of marriage imknuw n to the laAv, as was the case in 
Jyurt V. A\uuld sufHce to bring a ease within the 

^ of Jlomhati v. OnHija, 4 

Jii'ff. V, Funding, 10 Cox, 411. ]{(g, v, L.R., 1 Q Q 0^7 

1 la^G Celebrated in Australia, no evidence Inking giA’oii that sucli 
*es ’ ere recognized local law. 
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operation of the statute. We must not be understood to 
mean that every fantastic form of marriage to ^vliich parties 
might think proper to resort, or that a marriage ceremony 
performed by an unautliorized person, or in an unauthorized 
place, would be a marrying within the meaning of the 57th 
section of 24 & 25 VicL, c. 100. It will be time enough to 
deal with a case of this description when it arises. It is 
suflicient for the present purpose to hold, as we do, that 
where a person already bound by an existing marriage goes 
through a form of marriage, known to and recognized by 
the law as capable of producing a valid marriage, for the 
purpose of a pretended and lictitious marriage, the case is 
not the less within the statute by reason of any special 
circumstances, which, independently of the bigamous cha¬ 
racter of the marriage, may constitute a legal disability in 
the particular parties, or make the form of marriage resorted 
to specially inapplicable to their individual case.’’ 

This latter decision was again approved and followed by 
the Irish Court in v. Griffin} The statute upon which 
all these cases rested,- provides that “ whoever, being married, 
shall marry any other person during the life of the former 
husband or wife, shall be guilty of felony,” Does the 
addition of the words which are found in s. 41)4, make those 
xBases inapplicable? It seems to ine that it does not. Each 
statute is intended to punish bigamy, but the latter at the 
same time protects polygamy, where it is allowable. The 
Penal Code was passed before the decision in lleg. v. Fanning, 
and after the (?arlier English ciises,*^ in which the doctrine 
.affirmed in Reg. v. Allen was laid down. These cases must 
have been familiar to Sir B. Peacock, who passed the Penal 
Code, and there appears to be nothing in the language of 
s. 49i to show that a different doctrine was intended to be 
introduced. 

§ 027. Conflict of Laws.—The various marriage laws which 
exist in India, and the possibility that the same person may 
become subject to different laws, may give rise to curious 
questions under s. 491, In one ease a Hindu girl, who had 
been baptized in her infancy, and had afterwards reverted 
to Hinduism, married a Hindu, who subsequently discardou 
her on account of the baptism. She was tnen re-adnutte i 
into the Christian Church, and married a Christian, her first 

' 14 ( ox, SOS. 24 .V 'iry Viet., c. llHl, s. 57. 

’ 75;//. V. I'lnx, 5 F, vV p. iJ2 ; //rv’. v. Jiruirn, 1 C. ^ K, 11 1. 
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husband being still alive. It was held that she had com¬ 
mitted bigamy.i The same decision was given where a 
Hindu married woman became a convert to Mnhammedanism^ 
and then married a Muliammedan.^ In each case the con¬ 
clusion was necessary, as soon as it was found that the first 
marriage was not dissolved by the change of relio-ion. The 
following case occurred in Madras. A Christian convert 
married a wife according to the rites of the Cliristian religioiw 
Ho tlien relapsed into Hinduism and married a second wife, 
a heathen, according to Hindu usages, his first wife being 
still alive. The Sessions Judge convicted him under s. 494, 
but the conviction was quashed on appeal by the High 
Court.3 Holloway, J., considered that it was evident tliat 
li the prisoner had really come under Hindu law, then his 
second marriage was not void by reason of the former having- 
taken place, since the Hindu law permits of polygamy. If, 
however, lie still continued under (.Miristiau law, then hi& 
marriage according to Flindii? ceremonial was a mere nullity, 
and the second marriage was void from its inherent invalidity,, 
and not by reason of the continuance of the former marriage. 
Innes, J., said: ‘‘If, in becoming a Christian, a man took 
upon liimself the obligation of monogamy, i.e. it* the Christian 
relipon restricted him, on his embracing it, to one wife, then 
1 should say that if such person married while still a 
Chiistian, he could not afterwards throw off his obligations- 
by a mere change of religion. But I do not think that a 
protession of Christianity, ii)so faeto^ imposes any suck 
obligation, though, doubtless, the tendency of Christianitv 
l\ f “ Tlien it does not appear to one 

t lat the Hindu law could regard the second marriage as- 
void by reason ot^ the wife of the first marriage beihg still 
alive, since the Hindu law, in re-admitting the prisoner to 
caste, would altogether ignore the status which he iiad just 
abandoned, together ivith all obligations contracted under 
It, and would not recognize anything as a marriage which 
not entered upon by Jiim us a Hindu, and with Hindu, 
lorm.s and ceremonies/’ 

§ 62b. Should such a case occur again, it would be 
necessary to consider much more fully what is the status of 
a native Christian in India, Tlie obligation of mouoirunxy 
imposed upon a Christian arises, not, as Mr. ,lustice Innes 


‘ /// vt; Mi/hn/, 10 Aliul. :>|.s. 

3 M.l . .\(>px. vii, ; 


* ro Jlfiift 13 (’:d. ’JGI,. 

; L ///A/., Ajfpx. iii. 
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supposed, from the Christum religion, but from the universal 
law of Christendom foundod upon that religion. That law 
attaches absolutely and pe:-manently to every inhabitant of 
a Christian country, so lon^ as he is domiciled in such a 
country. Domicil in India' carries with it no such obliga* 
tion, each class of the connnnnity being governed by their 
own law and usage. Nativ e Christians are bound by the- 
laws and usages of the parti(3ular class to which they attach 
or assimilate themselves, so far as those practices can be- 
reconciled with the profession of Christianity.^ The obliga¬ 
tion of monogamy is certainly a. part of the customary law ot 
every class of native Christians, and it is of the essence 
of every marriage that can bo called a Ciiristian marriage 
{ante, § 605). Can a native Christian, who has contracted 
such a marriage, throw ofl‘ its obligations, and entitle 
himself to another wife, merely by becoming a Muhammedan 
or Hindu? As between himself and his wife he certiiinly 
(iannor. Such conduct would, under s. 10 of the Indian 
Divorce Act, entitle the first wife to a divorce. Indepen- 
<lently of the Divorce Act, there can, I suppose, be no 
iloubt that a matrimonial court would treat such second 
marriage as adultery, for whicdi it would gmnt the first wife 
a judicial separation. If tlie intercourse of a man with tu 
so-called w ile can be treated as adulterous, it can only be 
because his marriage is void, and, in the particular case,, 
that could only be becau.so of the previous marriage. The 
suggestion of 3[r. Justice Holloway that if (.’hristian law 
was still binding upon the Christian after he had become a 
Hindu, the sance law would treat the secoud marriage as- 
absolutely void, seems to be irrelevant to a charge ot 
bigamy, according to the decision in J?c^. v. Allen (ante,. 
§ 626). A person wlio profesj-es to be a Hindu, and who 
may be reasonably supposed to bo one, and who contracts 
Hindu marriage with a Hindu woman, does an act which is 
apparently legal; and if, in consequence of circumstances- 
peculiar to himself, it is not legal, he eommits tho very 
oflence which is the essence of bigamy. 

§ 62U. Exactly th(‘ same pomt occurred before the Alla¬ 
habad Court, and came on appeal to tho Privy Council, in 
a (iiise in whicli it was nut necessary to decide it. A lady of 
native extraction inarritjd a European British subject, in :i 
tlhriatian church, and during his life prof ssed (‘iiristianity. 

‘ Ahralmm v. M.IA. lOa : S.(\ I Suth. I’.C. 1; / 

V. Lvjv:^ Cal. Tt'O ; § G12. 
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After her hushand’s death, she formed a connection witli a 
Christian, who is described as an inferior clerk in the 
Judges’Court, and was probably/an East Indian. He was 
also married, according to Christian law, to a Christian 
Avoman, who was still living. In order to legalize their 
illicit connection, it occurred to him and the rvidow to 
become Muhammedans, and tlien to marrv. These facts 
came out incidentally in the course of 'an application 
relating to the guardianship of the daughter of the widow. 
In delivering the judgment of the committee, Lord Justice 
James said: “The High Court expressed doubts of the 
legality of the marriage, Avhieh their lordships think they 
were well warranted in entertaininjr.” ^ 

§ 630. Several cases Iiave occurred in India of Englisli- 
nien, married in the Christian manner to European wives, 
adopting Mnluimmedfinism, and then marrying again during 
the life of the first wife. It seems to me that such second 
marriage would he punishable under s. 494. If the English 
<loDiicile still contiiined, the personal status would absolutely 
forbid such^ second marriage {ante, § 605). Even if an 
Indian domicile had been assumed, it would, I think, make 
no difference. ^ The status of an Englishman domiciled in 
India is a Christian and is governed by all the laws 

universally recognized in Christendom, which have been 
-adopted in India as regards Christians, Monogamy is 
certainly one of them. It an Englishman became actually, 
and not merely colonrably, a jMuhammedan, it may possibly 
be that the courts would judge his future proceedings 
according to the law- of his adoption. But it is a very 
different thing to assert that they would allow^ him to cast 
oft an obligation which he had previously contracted, and 
which, at the time of the contract, w^as indissoluble by any 
act of his ow n. 

§ 631. Evidence of Life.—The continued life of the first 
liusband or wife iniist be proved, like any other fact. If 
the (*ase is tried by a jury, tliis question must be left to 
tlieui upon ail the evidence in the case. If by a judge 
without a jury, it must be decided by him subject to the 
usual right of a[»poal. A prisoner was indicted for bigamy, 
and it was proved that she left her husband in 1843, and 
married again in 1847. No evidence was offered as to 
whether the i1r>t husbund wits alive or not in 1847. No 

‘ \. Onh . ] I M.l.A. 300, at p. 3-Jj. 
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TllOOF OF CONTINUED LIFE. 


c'^vidence ^vas given as to his age. Lush, J., directed tlie- 
jury that he must be assumed to be still alive. Tliis> 
direction was held to be erroneous. Tlie Court said: 
‘^In an indictment for bigamy, it is incumbent on the 
prosecution to prove to the satisfaction of the jury that 
the husband or wife, as the case may be, was alive at the 
date of the second marriage. That is purely a question ot 
fact. The existence ot* the party at an antecedent period 
may or may not afford a reasonable inference that he was 
living at the subsequent date. If, for example, it were 
proved that he was in good health on the day preceding 
the second marriage, the inference would be strong, almost 
irresistible, that he was living on the latter day, and the- 
jury would, in all probability, find that he was so. If, on 
the other hand, it were proved that he was then in a dying 
condition, and nothing further was proved, they would 
probably decline to divnv that inference. Thus the question 
is entirely for the jury. The law' makes no presumption 
either way.*' ^ In a later case this singular state of facts 
appeared. The prisoner married A in 186-1:, and B in 1SG8,. 
A being still alive. He was convicted of bigamy. He then 
married C in 1879, and D in 1880, C being still alive. He 
was indicted in respect of the last muriiage, his wife C 
being still alive. It is evident that if A was still alive at 
the time of the marriage with C, the latter never was his- 
wife. No evidence was offered that A was either alive or 
dead in 1879, and the jury convicted the prisoner without 
any finding on that head, apparently on the principle that 
the prisoner should have provetl she was alive. Ihe 
conviction was set aside. The Cvuirt held that there were 
conflicting presumptions; first, that A, who was alive in 
1868, w'as still alive in 1879; secondly, that the prisoneiv 
in marrying 0, was doing au innocent act. That upon 
these facts the jnry should have found w hether A was alive 
in 1879 or not. That it was not for the prisoner to prove 
she was alive. Lord Coleridge, C.J., said: ‘ The prisoner 
was only bound to set uf) the life. It was for the prosecu- 
tiun to prove his guilt.”- The same deeksion wmild, no 
doubt, have been given in India under s. 107 of the 
Kvideuce Act, I. of 1S7:-U If Liimiti/s case were to occur- 
in India, the jury ^nnild probably be ti)ld that althonglL 
there Nvas a presumption m favour of the ontinuauce of 

' 7^^/. V. Un.hi,, L.U., 1 C.C. 396. 

“ II (fhhiri.-, 6 Q.D.D. 
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life, tills did not relieve them from the necessity of finding 
that the husband was actually alive, and that, in considering 
this question, they would have to remember that the 
prosecution was bound to establish the guilt of the prisoner, 
and that her innocence should be assumed till the contrary 
was proved. 

G32. Absence for Seven Years.—Even where tlie former 
husband or wife is still alive, no oftence is commiited under 
s. 4!)4 ‘‘it such husband or wife, at the time of the sub¬ 
sequent marriage, shall have been continually absent from 
such person for the space of seven years, and shall not have 
been heard of by such person as being alive within that 
time; provided the peison contacting the subsequent 
marriage shall, before such marriage takes place, inform the 
person witli whom such marriage is contracted, of the real 
state of facts so far as the same are within his or her knoN\- 
ledge'’ (s, 494, Explanation). In reference to the English 
statute, which contains a proviso exactly similar to the tirst 
part of the above clause, Lush, J., in pronouncing the 
judgment of the Court of Crown Cases Reserved, said: 
“Where the only evidence is that the party was living at 

period which is more than seven years prior to the second 
marriage, there is no question for the jury. The proviso in 
the Act, 24 and 25 Viet., c. 100, s. 57, then comes into opera¬ 
tion, and exonerates the jaisoner from criminal liability, 
1 hough the first husband or wife be proved to have been 
living at the time w hen the second marriage was contracted. 
The Legislature, by this proviso, sanctions a |>resumption 
that fi person who has not been lieard of for seven years 
is dcad.’*^ In order to raise this presumption, liowever, it 
mn.-^t appear that the parties have lieen continually absent 
from each other for seven years. Where the only evidence 
was that the prisoner married his first wife in 18G5, tliat 
they lived together for some time, but how long w’as nut 
shown, and that lie married a second wife in 1882, and no 
proof of any actual separation between the first wife and 
the prisoner w as offeis d,the Court held that the presumption 
of life continued, and that the prosecution was not bound 
to show that the prisonf*r knew that his wito was alive 
within seven years of his second marriage.*^ Where a 
separation of seven years jr more is established, the burthen 

^ 7^//. V, J.itmlvji, T. U., 1 C.C. 190; § 081 : K.vidcncc Act, I o 

1872, s. 108. . 

- 7,v</. V 11 Q.H.l). 118. 
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oi proving that tlie prisoner knew of his wife’s existence 
Mithin seven years rests on the prosecution.^ Such know¬ 
ledge is a question of fact, and must be distinctly found. 
A finding that the prisoner had the means of acquiring 
knowledge, if lie had chosen to use them, is not sufficient. 
Such facts might justify a finding that the accused did 
know that his wife was alive, but is not equivalent to such 
finding.- 

§ 633. A different ease from any of those just discussed is 
where a inau marries again within seven years after he has 
heard of his wife, but believing on reasonable grounds that 
she is dead. Such a case occurred in England under 
41 statute, 24 & 25 Viet,, c. 100, s. 57, which is almost 
<ieTu(xtwi ^the same as the first clause in the Explanation to 
s. 494. Ihere tne Court held that although the case came 
AMthin the literal terms of the statute, the defendant was 
excused by virtue of his hona fide mistake at fact. Under 
Indian hnv a similar decision would no doubt, be <>-iven 
under s. <9 in the chaj^ter on Gfeneral Excej^tions.’^ 

The furtlier proviso that the prisoner must have com¬ 
municated his knowledge of th(‘ facts of the case to the 
person whom he was about to marry, goes beyond the 
English law. Ihe burthen of proving such a communication 
would apparently rest on tlie prisoner.^ 

—^^Vhore a charge is brought under 
dud, the ofifence consists in tlie second marriage, and is 
■committed in the place where the second marriage took 
place, (consequently it can only be tried by a court 
■\\hicli has jurisdiction over such an ofifence when committed 
in such a place. This was decided in the leign of Charles 
11.' Lhe same ruling was atlirmed by the Privy Council 
in a case from ^Australia.® There a Colonial statute pro- 
Muod that “A\hosoevei’ heiug married marries any other 
person during the life of the former husband or ^^ile, v here- 
«oever such second marriage takes place, shall bo liable, 

c ; was married in N.S. Wales to his 

lust wite. He w.is .livurced ir..ia l.or iu ]\[issouri, where 
■lie married hi.s second wife during the life of the first. He 

' Jlcy. V. Viiriji 1 O.C. 1. 

■ ■'{‘S'- ' - -O' cy./s, 1). & ]{. <)s ; s.t ;. 20 L..J. M.C 7 

; V. Tohoa, 23 Q.F,.D. 108; ante. § 123. 

. uvuionce Act, I. of 1872, «s. 105,106. 

' Kelyng, 79; 1 H-ile, I'.O. 693. 

Machu'l X. Atty.-Iltu. rj X, „; A.O. 45,':, 
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Avas indicted for bigamy in N.S. Wales under tlie above 
statute, and convicted, the judge having directed tlie jury 
that the American court could not dissolve the Australiaii* 
marriage. The conviction -was set aside by the Judicial 
Committee, on the ground that the offence, if committed at 
all, was committed in Missouri and beyond the jurisdiction* 
of the , Australian court. If tlie statute intended to give 
such a jurisdiction, which their Lordships held it did not, 
it was so far ziltm vires and void. 

No court shall take cognizance of any offence falling under 
ss. 493 — 496, both inclusive, of the Indian Penal Code, 
except upon a complaint made by some pergou aggrieved.^ 
The brother-in-law of a woman who has committed bigamy 
is not a person aggrieved under that section.- 

§ 635. Adultery is defined by s. 497 as being sexual inter¬ 
course with a person whp is, and whom the defendant knows, 
or has reason to believe, to be the wife of another man, with¬ 
out the consent or connivance of that man, such sexual 
intercourse not amounting to rape. Exactly the same 
questions would arise as to the original or continued validity 
of the marriage as Imve been already discussed under the 
head of bigamy. 

A different question arises where it is admitted that a 
ceremony of marriage took place, but where it is asserted 
that, by the custom of the country, the woman was at 
liberty, notwithstanding it, to have intercourse with any one 
at her pleasure. Here the essence of the objection is, that 
no marriage, within the meaning of tlie Code, ever took 
place.^ In a case Minder the Alya Santana law of Caiiara, 
where it is customary to celebrate marriages, but the woman 
is at liberty to leave her husband at her own pleasure, and 
to marry again, the Court held that there was no marriage 
which would support a conviction under s. 498. Referring 
with approval to the case last cited, they said : “ The cus¬ 
tomary cohabitation of the sexes under the Alya Santana 
law appears to us to do no more than create a casual rela¬ 
tion, which the woman may terminate at her pleasure,, 
subject perhaps to certain conventional restraints among the 
more respectable classes.” * 

The belief of the defendant as to the woman being the* 

’ Crim. P.C., 1882, s. 1J8. 

^ licff. V. Jhii 10 Bonn 

•' j Jryadt v. 4 M.*iL H.C. iOG. 

■' ICoroffa V. (} Mad. 371. 
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_ of another is a question of fact. Where a husband 
irought a suit against his wife for restitution of conjugal 
rights, and a decree was giv^en in his favour, leaving her the 
option either to return to her liusband or to pay him a sum 
oi money, and she took the latter course, after which the 
alleged adultery took place, it was held that the defendant 
might have believed the woman was free to marry, and, if 
so, had committed no offence.^ 

§ 636. Evidence of Adultery.—In a case in Calcutta- a 
question was raised in the course of the trial as to the 
evidence necessary to establish sexual intercourse. It was 
contended tliat the same proof was required as in the case 
of rape, viz, of actual penetration. The point was reserved, 
but it became unnecessary to decide it. It is plain that 
the words in the Explanation to s. 375 are limited to cases 
of rape, and also that the object of them was the same as in 
stat. 9, Geo. IV., c. 74, s. 66, viz. to do away with proof of 
emission which used formerly to be required ; the object of 
the provision is to limit, not to extend, the evidence for the 
prosecution. I conceive the rule will be exactly the same 
as it is in the Divorce Court, where intercourse is inferred 
from acts ot guilty familiarity, or even from opportunities 
sought for, and created by, the parties under circumstances 
which leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be required under this Code 
than in the English Divorce Court, for the wife can be called 
as a witness against the adulterer under s. 497, >vhereas 
she cannot in a suit for dissolution of marriage. But her 
admissions, or confessions, out of court will not be evidence 
against him.^ 

§ 63/. Comuvance.—Another question arises as to the 
nature ot the evidence which will amount to consent^ or con- 
nivanecy on the husband’s part. In the case of Allen v. Alleiiy^ 
the law upon this point was laid down as follows : “ To find 
^ ■ t of connivance, you must be satisfied irom the facts 
n evidence that the liusband so connived at the 
V as to give a willing consent to it. Was hCy 
, an accessary before tlie fact ? Mere iiegli- 
uittention, mere dullness of apprehension, 
ce will not suffice; there must bean intention 
lat slie should commit adultery. If such a 
gs existed as would, in the apprehension of 


'ohff.r, 0 Bom. II.C. C.C. 17. 

. 29 L.J. Mat. 176. 


^ lit'/. V. JWird. 
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fonable men, result in the wife’s adultery—wlietker that 
state of things was produced by the connivance of the 
husband, or independent of it—and if the husband, intend¬ 
ing that the result of adultery should take place, did not 


interfere when he might have done so to protect his own 


-- - ' - 

honour, he was guilty of connivance. 


In a later case,^ Cresswell, J., laid down the law a little 


more cautiously. He said : “ I think that to establish con¬ 
nivance it is requisite, not that the party conniving should 
be actually an accessary before the fact, so as to have taken 
any active measures to bring about the result of adultery, 
but that he should be cognizant that such a result would 
follow from certain transactions that he approved of and 
consented to ; and that, tlierefore, on the principle volenti 
non fit injuria, he cannot complain of any. act he passively 
assented to.” 

But where the husband, after some angry discussion with 
his wife respecting the impropriety of her col&uct, told her 
that she could not lead this life any longer, and that she 
must either give up her paramour or give him up, and that 
she could not live with him any longer if she continued her 
intimacy with the former, after which she deliberately left 
her husband, with full knowledge on his part that she was 
.going to join the adulterer, and without his making any 
-effort to prevent it, this was held not to amount to cori- 
nivanc-e. Sir C. Cresswell said; “I cannot construe thft 
into a willing consent that the adultery should be committed. 
It is an unwilling consent, given because she would not 
-comply with the condition he insisted upon of giving up 
the improper intimacy. By connivance I understand the 
willing consent of the luislrand, that the liusband gives a 
willing consent to the act, although he may not be an acces¬ 
sary before tlie fact; that, although he does not take an 
active part towards procuring it done, he gives a 
consent and desires it to be done. Wliat this man 
was, not that the act should bo done, but that ’ 
not torment him by keeping up an intimacy of t' 

.and at the same time living with liim as his 
she should give up the one or other.” “ 

The Penal Code merely uses the word ' 

‘•willing consent;” but I conceive that th 
,struction must be j)ut upon the term. An unw. 


willing 


ri' HHtC V 
Zfurriti V. 
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is not a consent at all. It is simply a submission to wbat is 
unavoidable. 

On the other hand, evidence of merely passive acquies¬ 
cence in a state of adultery after full knowledge of if, and 
without taking any steps to procure redress, has been held 
to be evidence of consent amounting to connivance, so as to 
disentitle the acquiescing party to a divorce; ^ because a 
divorce is only granted when the applicant is feeling and 
suftering under a sense of wrong, when the complaint is pre¬ 
ferred. But it may be questioned whether, under the Penal 
Code, an ex jpost facto acquiescence can be used except as 
evidence of an acquiescence previous to the act. If there 
was no consent, or connivance, up to the time the act was 
committed, tlien the offence is complete, and it is difficult 
to see how it can be obliterated by any subsequent consent. 

§ G38. This section is intended to protect the husband s 
rights, and, tl|prefore, any consent, or connivance, which 
shows an abandonment by the husband of his claim to con¬ 
tinence on the part of his wife, will bar an indictment, even 
though the consent, or connivance, be to a different adultery 
Irom that which is specitically charged. Therefore, it is 
held that a consent to his wife’s adultery with one man is 

bar to proceedings in the Divorce Court against another 
man, or against the same man for a subsequent act of 
adultery/*^ This rests on the presumption that an assent 
once given continues. But a case might occur where a 
sinful wife might become reconciled to her husband, and 
resume a life ot chastity, while he might resume his efforts 
to protect her virtue, and then, 1 conceive, the right to 
prosecute would revive. 

Can a second prosecution be maintained against the same 
man for adultery with the same woman, she not having in 
the mean time returned to her husband’s protection? The 
case actually arose in the 4th Sessions of 18G4, BombaV) 
and Hore, J., directed the jury that the prosecution was 
maintainable, and that the former conviction w'as rather an 
aggravation ot the offence. There the woman had left her 
homo before the first conviction, and lived in the prisoner’s 
house the wliX)le time ho was undergoing his sentoace; and 
t he adultery complained ot in tho second pro.secution was 
committed in that liouse as soon as tli(' prisoner was releaseil. 

\ V. Boulting, 33 I..J. Alat. 33; .S.r. 3 S\v. A Tr. 32'J 

ICO 32 78; in liouc-e of Lords; 33 ilul. 

xoi: ti.e. ii li.L, Ca. 1. 


misTffi, 


TAKING on ENTICING AWAY 


[Chap. XIII- 



With great respect for the learned judge, I conceive that no¬ 
prosecution was maintainable. As’Lord Chelmsford said in 
the case of Gii^psY. Gipj^s:^ ‘‘It must be borne in mind 
that the offence of adultery is complete in a single instance 
of guilty connection with a married woman. It is the first 
act which constitutes tlie crime, and though the adulterous 
intercourse between the parties should continue for years- 
tliere is not a fresh adultery upon every repetition of the 
guilty acts, although all and eacdi of them may furnish 
evidence of the adultery itself. The inference which I draw 
from this view of the subject is, that if a husband, having 
the right to divorce his wife for adultery, abandons that 
right in consideration of a sum of money received from the 
adulterer, he can never afterwards be a petitioner for a 
divorce on the ground of his wife’s criminal intercourse 
with the same person.” 

It seems to be an equally legitimate inference that a 
husband who, having a right to institute a prosecution for 
adultery, does so, and enforces the full penalty of the law 
against the offender, cannot [uinish him a second tim^ for a 
lenewal of intercourse which inflicts no fresh injurv upon 
himself. Of course, it would be different if he had co’iidoned 
the olience, and taken the wife back again into his society 

§ 639. Taking or enticing away a Married Woman.— The 
offence constituted by s. 498 consists in (1) taking or 
enticing away, or concealing, or detaining, (2) with intent 
that she may have illicit intercourse with any person^ 
(3) any woman who is or is known or believed to be the 
Mife of any otlier man, (4) from that man, or from any 
person having the care ol her on behalf of that man. The 
elements of the crime are the same as those of kidnapping** 
from lawful guardianship, as defined by s. 361,'^ except as to 
tlie intent. The section is intended to protect the rio-hts 
ol the husband. The consent of the wife is perfectly 
immaterial. The fact that she goes away with another 
man of her own accord, as generally happens, is^o excuse 
lor him, provided hi.s j^ait in the transaction can be 
characterized as taking or enticing her away. In a case 
where the jury found as a fact that the woman asked the 
prisoner to allow her to go with him, that all the solicita¬ 
tion proceeded from her, and that the prisoner for some 

‘ 33 L.J. Mat. 1G9. 

- Heeprr Lord Westbniy, 33 L.J. Sz M., at p. 164. 
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time refused to yield to her request, but that finally lie met 
her Avhen she left her husband’s liouse, and went off with 
her by railway; it was held that the oflence \<as complete. 
Scotland, C.J., said, “ If whilst tlie wife is living with her 
husband a man knowingly goes away with her in such a way 
us to deprive the husband of his control over her with the 
intent stated in the section, that I think is a taking from 
the husband witldu the meaning of the section. The wife’s 
eomplicily in the transaciiou is no more material on a 
charge under this section than it is on a charge of 
udnltery.”^ The same rule applies where the offence 
charged is that of enticing away a married woman. In this 
case the defendant is an active agent in the transaction, but 
the enticing may exist though the wife is willing and ready 
to be enticed. Therefore, where a procuress induced a 
married woman of twenty to leave iier husband, and the facts 
showed that ** she had made lier deliberate choice, and was 
determined of her own free will to leave her husband and 
become a prostitute in Calcutta,” the Bengal High Court 
held that no conviction could be maintained under s. 36G, 
but that there was quite sulliciciit evidence to convict the 
prisoner of enticing under s. 408, for wlmtever the wife’s 
secret inclinations were, she would have had no opportmiity 
of carrying them out had not the prisoner interfered.” - It 
is, iiowever, necessary tliat llio final act wdiich severs the 
connection between the Avife and her husband should be 
^ ue in which the defendant takes part, either by way of 
inlluLT.ce, advice, or assistance. If a woman of Iier own 
accoril, and w ithoiit any persuasion or inducement held out 
to Iier by the defendant, and w ithont any complicity on his 
part, were to leave her husbnnd and go to the defendant, 
Avho alloived her to remain w ith him, this would not be an 
cffeiice under s. 498. 'J'liough it might be his moral duty 
to restore her to Iier Iiome, the statute does not say that he 
^ball restore her, but only that he shall not take her away.^ 

§ 040. Tiie w ords “ conceal or detain ” refer to some 
nctive conduct on the part of the accused beyond that of 
merely permitting her to remain in his house. It ispossilile 
to conceal a woman with Iier t wn consent, but it is not 
possible to detain her wiien she is willing to remain. In 
«uch a case the Madras High Court said: '‘The words of 

^ iiV//. \ . Kumarasa/fiiy 2 Mud. 11X-. 

- Jiff/. V. I'vddcc, 1 Sutli. C’r. 4.A. 

" iiVf/. V. Olh'nr, 10 Cox, KrJ: (ndt- § t-VJ. 
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the section, ‘ conceals or detains,’ may and were, we think, 
intended to be applied to the enticing and inducing a wite 
to withhold or conceal herself from her husband, and assist¬ 
ing her to do so, as well as to physical restraint or prevention 
of her will or action. Depriving the husband of ids proper 
control over his wife for the purpose of illicit intercourse is 
the gist of the offence, just as it is of the offence of taking 
away a wife under the same section, and a detention occasion¬ 
ing such deprivation may be brought about simply by the 
influence of allurements and blandishments. Here there 
is no reasonable evidence to show that the woman had not 
perfect freedom to leave the house, or that any illurement, 
or persuasion was required or used, to induce her to remain.”^ 
The words “ such woman ” in this clause of the section do 
not mean ‘‘such woman so enticed as aforesaid,” but do 
mean “ such woman whom he knows or has reason to believe 
to be the wife of any other man.” ^ If a woman were to come 
to another person without his doing any act amounting to 
a taking or enticing, and he were then to conceal or detain 
her with the intent defined, he would have committed an 
offence under s. 494. 

The wording of tlie section as to intent shows that the 
offence may be committed either by an intending adultereiv 
or by a procurer wlio intends to pass the woman on to some 
other person. 

§ 641. It is essential to the offence that the woman should 
be taken from the husband or some one who has the care (f 
her on his behalf. Primd facie a wife who is conducting 
herself properly is always under the control, or in the legal 
possession of lier husband. It is not essential that he should 
be living with her. He may be absent on business, or his 
employment may compel him to live apart.Nor can it 
make any difference whether the house is hired by^ him, or 
by her, or by some one else, so long as it is occupied by her 
as his wife, living under his protection, and subject to his 
rights over her. II’, however, the wife had abandoned her 
husband, and was living ai)art from and in defiance of him, 
and a fortiori if she liad taken to a criminal life, it could 
not be said that by any act of another she was taken or 
ouLiced from her liusband,^ 

* lie Sundara Ttvun, 4 Mild. H.C. 20. 

^ hejj, V. Niader, 10 All. TSO. 

’’ Mnity Khan v. Muitijk’j, 5 Suth. Cr. 50. 

’ fSeo Jkfj. V. <kinder 4 Snt1i. Cr. 0; and cases cited, § 451, 
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Where it is doubtful which of the offences eiuiDdi crated in 
the section the accused has committed, the finding may be 
in the very words of the section, though such a Ending 
should be avoided if possible.^ \ 

No court shall take cognizance of an offence under s. .497 
or s. 498, except upon a complaint made by the husband of 
the woman, or in his absence by some person who had care 
of such woman on his behalf at the time when such offence 
was committed.^ But the death of the husband does not 
terminate a prosecution which has been once instituted by 
him.^ The tact that the husband has appeared as a witness 
to prosecute a prisoner charged with committing rape upon 
his wife, does not amount to such a complaint by him as 
will sustain an alternative charge against the same prisoner 
for committing adultery with the wife,*^ 

* Reg, V, Mothoora Nath^ 22 Suth. Cr. 72. ^ Grim. P.C., s. 199. 

3 4 Mad. H.C. Appx. Iv. ^ Empress v. KalJu^ 5 All. 233. 
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CHAPTER XIV. 

I. Defamation, §§ G12—673. 

II. Criminal Intimidation and Annojancc, §§ 671-679. 


§ 642. Defamation.—Tlie law upon the subject of Defa¬ 
mation may be conveniently discussed under tlie followino- 
heads :— “ 

First. — AVhat is defamation, where notliing is known 
about the facts of tlie case except what is necessary to 
explain tlie real meaning of the imputation complained of ^ 
(§§ 613-648). ^ 

Second.—yi\\at are the cases in which an imputation 
which is lyrhnd facie defamatory, is not punishable as such ? 
(§§ 649—667). 

Third. —What is the making or publishinc- of an imputa¬ 
tion ? (§§ 668—670). 

Fourth. —What are the respective functions of judge and 
jury upon a trial for defamation ? (§§ 671—673). 

First. —The law upon the first point is laid down as 
follows in s. 499 of the Penal Code :— 

“ Whoever, by words either spoken or intended to be read, 
or by signs, or by visible representations, makes or publishes 
any imputation concerning any pei-sou, intending to harm, 
or know ing, or having reason to believe, that such imputation 
will hai’m the reputation of such person, is said, except in 
the cases hereinatter excepted, to defame that person. 

Explanation 1.—It may amount to defamation to impute 
anything to a deceased person, if the imputation would 
harm the reputation of tliat person if living, and is intended 
to be hurtful to the feelings of his family or other near 
relatives. 

Ex/ilanation 2.—It may amount to defamation to make 
ail imputation concerning a company, or an association, or 
collections of persons as such. 

Expilanation .J.—An imputation in the form of an alter- 
natiif, or expressed ironically, may amount to defamation. 
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Explanation 4.—No imj)iitatiou is said to liarm a person's 
reputation, unless tliat imputation, directly or indirectly, in 
the estimation of others, lowers the moral or intellectual 
character of that person, or lowei^s the character of that 
person in respect of his caste or of his calling, or lowers the 
credit of that person, or causes it to be believed that the 
body of that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

It will be observed that this section makes no distinction 
between oral and written defamation. Also that it only 
applies to attacks made upon individuals. Imputations of 
a seditious character directed against the Government are 
provided for by s. 124A, whicli has been already discussed 
{ante, §§ 277—281). Blasphemous libels are not punishable 
at all, unless so far as they consist in words or acts which 
constitute an offence under s. 298. 


§ G43. The mode in which the imputation is conveyed is 
quite immaterial. The words may even profess to be words 
of praise, provided they are so framed as to show’ that an 
opposite meaning is intended. As Buller, J., said: ^ Upon 
occasions ot this sort I have never adopted any other rule 
than that which has been frequently repeated by Lord 
Mansfield to juries, desiring them to read the paper stated 
to be a libel as men of common uuderstanding, and say 
whether in their minds it conveys the idea imputed.’* 
Lxaetly the same rule applies where the imputation is not 
contained in a statement, written or spoken, but in some 
representation or by signs. AVhero tlie meaning of the 
imputation is ambiguous, or where it does not on its face 
apply to the complaint, evidence is admissible to explain its 
meaning, or to show who was the person really meant. Where 
a person is slandered by insinuation, or Avitliout mention of 
his name, it is everyday’s practice to call witnesses and 
ask them whom they understood to be aimed at by tlic 
libellous matter. The ultimate (piostion, whether the com¬ 
plainant really was int*. nded, is of course a question of fact 
lor the tribunal.- In all such cases the English practice is 
to state in the charge the meaning wli.ch the prosecution 
intends to affix to the libel, by means of averments which 
ore technically called innuendoes. These are unnecessary 
where the libel on its face is clear and specific. Where it 


^ Ilex V. WahiUi, 2 T.ff. 20G. 

^ Per Lord i^Iiinsfield. Jt. v. 4 Doug. 1G4; v. 

colmsoii, 1 II.L. Ca. G87 ; Lord (‘anipboll. at p. GGS. 
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is ambiguons, such averments appear to be material and 
necessary, as without them the defendant would not know 
what cliavge he had to meet, and therefore if the prosecution 
fails to make out the meaning which it has attached to the 
statement, the Crown cannot repudiate it at the trial and 
set up another meaning.^ Of course this might be done 
by altering or amending the charge in the manner 
authorized by the Criminal Procedure Code (ss. 226 —232 ; 
postf § 693). 'j'he office of an innuendo is to explain 
the meaning which the deffimatory matter was intended to 
convey, and was capable of conveying; not to extend its 
natural meaning, or to add to it some meaning which it is 
incapable of bearing. Suppose the words to be ‘ a murder 
was committed in A's house last night,’ no introduction can 
warrant the innuendo, ^meaning that B committed the 
murder,’ nor would it he helped by the finding of the jury 
for the plaintiff. For the Court must see that the words do 
not and cannot mean it, and would arrest the judgment 
accordingly.” 2 On the other hand, the meaning of any 
words, representation, or signs, is that whicli they would 
convey to persons of ordinary common sense, who are 
possessed of tho information which would enable the state¬ 
ment to be understood. This is the meaning which affects 
the complainant, and the defendant is not allowed to set up 
any non-natural sense different from that which the rest of 
mankind would understand by what he said or did.^ 

§ 644. These principles received a remarkable illustration in 
the recent case of Monson v. Tiissaud,^ Mr. ilonson had been 
tried in Scotland for the murder of Lieutenant Hambrough, 
who was found with his brains blown out in the course of a 
shooting party. The theory of tlie prosecution was that ho 
had been shot by JMr. Monson; that of' the defence was that 
his gun had gone off by accident. The jury returned a 
verdict ofnot proven,” which meant that they could not 
make np their minds whether the prisoner was innocent or 
guilty. The defendant was the proprietor of a well-known 
waxwork exhibition. A figure representing Mr. Monson, 
and near to which was a gun, described as his, was exhibited 
by the defendant in a room next to one known as the 

’ WilUamfi V. HtoK. 1 C. & M. G75, 

- Ptr cariam., Solomon v. Lawson, 8 Q.B, 823; 'per Lord Campbell, 
Irfan a v, uh, sup.; see, further, § 072. 

•' ^W30 the cares cited, ante, §278; Tlea. v. llama hand, 3 All. r»GL 
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Chamber of Horrors. In the same room with him were 
figures of I^Tapoleoii I., Mrs. Maybrick, a convicted murderess, 
Pigott, a perjured witness and suicide, and Scott, who had 
been accused as an accomplice of Monson in the murder. 
The Chamber of Horrors was devoted to murderers and 
relics connected with murders. In it was a representation 
of the place where the body of Lieutenant Hambrough was 
found, with a description, “Ardlamont Mystery. Scene of 
the Tragedy.” Mr. Monson sued Tussaud, alleging that the 
whole exhibition was a libel on him. An application for an 
injunction pending the hearing was made and granted by 
Mathew and Collins, JJ., who held tliat the exhibition was 
so managed as necessarily to (! 0 !ivey the imputation that the 
plaint ill* was connected with a crime, and not that he was 
a spectator of an accident. On appeal, further affidavits 
were filed, which tended to show that the plaintiff was 
himself a consenting party to the exhibition, and mainly on 
the strength of these the injunction was dissolved. Lord 
Halsbury, however, expressed his entire approval of the 
judgments below, and the other judges do not seem to have 
disapproved of them. When the case came on for hearing, 
on the oOth of January, 18D»^, Lord Eussell, C.J., in the 
course of his charge to the jury, said: “Could any one 
doubt that the exhibition conveyed in a clear and unmistak¬ 
able wav, ‘ This is Monson, the man who was tried for the 
murder of Cecil Hambrongli by a jury in Scotland ; was not 
acquitted of that crime; and against whom a verdict of 
“not proven” only was passed.’ If it meant that and it 
could not mean anything else—could the jury have any 
hesitation in saying that it was a libellous publication? 

§ Gd 5. Truth of Libel. — Nothing is said in the definition 
of a defamatory imputation to imply that it must be^false. 
For this purpose it is necessary to resort to the first Excep¬ 
tion: “It is not defamation to impute anything which is 
true concerning any person, if it be for the public good that 
tlie imputation should be made or published, ^\hether or 
not it is for the public good is a question of fact.” 

The result of the definition and of the Exception is to 
assimilate tlie law' of India to that of England, since Ijord 
CampbolTs Act, G & 7 Viet., c. 9G, The general rule in 

‘ Reported in the TiiiKs, and more fully in the />a/7y flraphi''. oj 
Jan. 31, 1895. The jury found a verdict for the plaintiff, but nsFCSscd 
the damages to his character at one farthing. 
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England was that, on an indictment for libel, its truth could 
not be pleaded as a defence to the charge, nor even proved 
after conviction in mitigation of punishment, though it 
might be shown for that purpose that tlie defendant, when 
he published the charges contained in the libel, believed, 
and had reasonable ground to believe, that the charges were 
true.^ Under Lord Oampbeirs Act, which is, in substance, 
the same as the above Exception, the defendant was allowed 
in sue a case to prove that the statement was true, and 
that »’as for the public benelit that the matters alleged 
shor be published. Both parts of the plea liave to be 
estal ished. A remarkable instance of the success of such 
a defence was the collapse of the prosecution brought against 
the Marquis of QueensbeiTy by Oscar Wilde, in 1895. The 
same doctrine once existed in civil cases, where the action 
was for slander in writing/^ though it has long since been 
settled that in all suits for defamation the truth of the libel 
may be pleaded as a justification. Even in such cases, 
however, the purely wanton raking up of the past events of 
a man’s life appears not to be always capable of justification. 
In an early case,^ the plaintiflf sued for defamation, the 
defendant having said of him, ‘‘He is a thief, and why will 
you take his part.” The plea was that the plaintiff had 
stolen a sheep; to which it was replied, that the King had 
issued a general pardon, and that ho came within its terms. 
This replication was held good, even though the defendant 
did not know of it, on the ground that a royal pardon 
cleared the offender of the crime and infamy. The Court 
said, that a person who did not know of a secret pardon, 
might arrest a man for felony, “ because it is an advance¬ 
ment of justice, but so it i'^ not to call him a thief, for that 
is neither necessary, nor advanceth nor tends to justice.” 
In a recent case, where, in an interchange of amenities 
between newspaper editors, one called the other a felon- 
editor, and was ^ued accordingly, it was pleaded tliat the 
defendant had been (‘onvicted of felony and sentenced to 
twelve months’ imprisonment. Replication that the con¬ 
viction had taken placn many years ago, and that the 
plaintiff had endured liis punishment, and by virtue of 
stat. 9 Geo. IV., c. 32, s. 3, Avas in the same position as 
if he had been pardoned. The replication was held good. 
The Court, referring to Ciiddingtori s ease, said that the 


‘ li. V. JfaTphi^ 9 B. C. G5. 

O Bac. Abr. 2{):i v. Hob. 81. 
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Legislature deliberately adopted tlie view of the judges; it 
was considered to be proper that a person who Jiad endured 
the punishment for his offence, should not be liable to have 
reflections made upon him. Such questions could be put in 
cross-examination, where it was necessary, for purposes of 
justice, to test his credibility, but needlessly to rake up the 
past misfortunes of another person, shows a malignant and 
wicked frame of mind.” ^ In Monsoii's case (ante, § (i44), Lord 
Halsbury, after citing the above decisions, said: ‘‘It seems 
to be thought that because it could be said that it was true 
that the applicant was tried for murder, this is of itself a 
suflicient answer. It seems to me that this is no answer 
at all. Because the applicant was tried for murder, and 
because the circumstances of the trial are commonly known 
by the report of proceedings in a court of justice —privi¬ 
leged, be it observed, because they are such reports, — this 
does not justify the unauthorized and unproved repetition 
as a narrative of circumstances of suspicion, or of evidence,, 
which certainly were urged by the proper authority, as 
showing that he was guilty of murder.” ^ 

Even where it is ior the public benefit—that is, for the 
benefit of a portion of the public — that certain facts should 
be made known, the privilege conferred by Exception 1 
may be taken away, if the facts are disseminated to a circle 
of readers wider than those who can possibl}^ be interested 
in the facts communicated. This would warrant a finding 
that the statement was not for the good of the public 
actually addressed.^ 

Where it is intended to rely on the truth of a libel as a 
defence to the charge, it is necessary to plead specially 
justifying it, so that the prosecutor may know what the case 
is that he has to meet, and he will be entitled to full 
particulars where the charge does not of iUelf supply thera.^ 
Where the prosecutor is examined as a witness, he should 
be distinctly cross-examined upon all the facts which it is 
intended to prove against him.^ 

§ G46. Intention to injure. — By s. 499 the person who 
defames another must be “intending to harm, or knowing, 

* Lehman v. Latimer, 3 Ex. D. 352. 

- 1 Q.B., p. G85. Seo also the remarks of Sir James Stopbon, 

2 Steph. Crim. L. 385. 

^ Jltuj. V. Janardhv.ii Da?n>.*dhary 19 Bom. 703. 

..s>ccA: V. 5 M. & W. 279. 

jha. V. DliU/ti biiifjh, G All. 220. 
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or having reason to believe, that such imputation will harm 
the reputation” of the person clefann^d. It is probable that 
this clause throws no greater burthen upon the prosecution 
than arises under English law from the word malicious,’^ 
which is part of the definition of a libel. ‘‘In the English 
law of libel, malice is said to be the gist of action for 
defamation. And though it is true that by malice, as 
necessary to give a cause of action in respect of a defamatory 
statement, legal and not actual malice is meant, wdiile by 
legal malice, as explained by Bay ley, J., in Bromage v. 
Prosser,^ is meant no more than the wrongful intention 
w'hich the law always presumes as accompanying a wrongful 
act without any proof of malice, yet the presumption of law^ 
may be rebutted by the circumstances under wdiich the 
defamatory matter has been uttered or published.”- In a 
case where it was found as a fact that the defendants by 
their servant had published a libel. Lord Esher said: “ If 
the matter stood there without more the law- would infer 
malice, the meaning of w^hich really is that it does net 
signify wdiat the motive of the person publishing the libel 
w\is, or whether he intended it to have a libellous meaning 
or not.” ^ The mode of rebutting the inference of malice is 
by disproving the state of things from which the law^ infers 
malice, either by showdng that the statement is not a libel 
at all, or that it comes within one of the classes of cases to 
which no legal presumption of an intention to injure is 
attached. “ The accused may be able to show that, though 
the matter is defamatory, it was published ou a privileged 
occasion, or he may be able to avail himself of the statutory 
defence that the matter complained of was true, and that its 
publication was for the public benefit ; and those classes of 
cases were meant to bo excluded from the purview of the 
section by the use of the word ‘ maliciously.’ ” ^ Hence the 
question for the jury, in cases tried by a jury, is whether 
the statement complained of is a libel, and the correct mode 
of putting this question to them is that stated by Best, J., 
in R, V, BurdpM,^ “With respect to whether this was a 
libel, I told the jury that the question whether it was 


' J B. 0., at p. 2>j. 

“ J^er Ci'Ckburn, (J.J., v. Waller, Ti.R., 1 Q.B. 73, at p. 87. 

Xrvill V. Fine Ar/s Tm^nrance: Co. (1695), 2 Q.B. 156, at j). 168. 

’ J'rr Lord Russel], ('..b, on the construction of the Jdbol Acr, L813, 
(j sK- 7 Viet., c. 96, s. 5 ; AV/. v. Mi/ ,shir (1895), 1 Q.8. 756, at i>. 761. 
i B. A' A., at p. 120. 
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piiblisliecl with the intention alleged in the information was 
peculiarly for their consideration ; but I added that this 
intention was to be collected from tlie paper itself, unless 
the import of the paper were explained by the Diode of 
publication, or any other circumstances. I added that il it 
appeared that the contents of the paper were likely to excite 
S(;dition and disaffection, the defendant must be presumed 
to intend that which his act was likely to produce.” When 
tlie fact of a libel is found according to these directions 
+he case is over, unless the defendant sets up some special 
defence. The judge ought not to leave to the jury whether 
the defendant intended by a libel to injure the plaintiff. 
Every man is presumed to intend the natural and ordinary 
consequences of his act. If the tendency of the publication 
was injurious to the plaintiff, the law will assume that the 
defendant, by publishing it, intended to produce the injury 
which it was calculated to effect.” ^ 

§ (547. It seems to me that there is nothing in the language 
of tlie Code which leads to any different conclusions. When 
a defendant says that he did not intend to damage the 
reputation of the prosecutor, what does he mean ? Dues he 
mean that ho did not intend by his language to convey 
anything that would harm the character of the prosecutor; 
or that he was justified in saying w'hat he did, but that his 
object w^as not to injure the complainant, but to discharge 
a duty; or, that in using language of a defamatory nature, 
he had no wish to hurt him, and did not suppose he would 
be hurt? It is obvious that in the first case wliat he really 
asserts, is, that a false construction has been put upon his 
w'ords. Primd facie, a man’s words must be judged according 
to the meaning which is ordinarily put upon them. But in 
every country there are numerous terms of abuse which 
literally convey the imputation of a crime, but which, w hen 
used by one angry man to another, merely show that he 
wants to insult him, and are understood to mean nothing 
more. So the mere fact tliat defacnatory words arc used as 
a jest is in itself no defence for, as Sergeant Hawkins says. 

Jests of this kind are not to be endured, and the injury to 
the reputation of the party giieved is in no way lessened by 
the merriment of him who makes so light of it.” But it 
\vould be very material to show that the words were spoken 

1 Per Lord Tenterden, C.J., v. If U. vV C\ (43; li. v. 

Uarvei/, 2 U. iK' 0. 2C7, 2>^i' Holroyii, ■*. 

•> 1 Hawk. P.C. 51G. 


INTENTION TO INJUEE. 


[Chap. XIV. 



as a jest to persons who received them as a jest, for this 
would sliovv that they never had a defamatory meaning. 
And in this respect there will be a great difference according 
as the words are spoken to a few, or to a large and mixed 
company, or according as they are written or spoken. Words 
used jestingly to a fe^v friends will be understood as they 
were meant. The same words spoken in public will be 
taken up by half of the hearers as solemn earnest. Again,, 
a man who speaks will be judged according to the effect 
produced on those to whom he speaks. He is not answerable 
for the effect produced on those to w^hom his words are 
repeated, unless he intended them to be repeated,^ or 
addressed them to a person w^hose duty it was to repeat 
tliem.‘^ A person who writes, addresses a wider audience, 
and is responsible for the acceptation in which his language 
will be received by the general public who read his words.^ 
Possibly it might be a good defence to show that the 
defendant did not understand his own w'ords, as, for instance, 
if he was using a language with w hich he was imperfectly 
acquainted. In all such cases the real defence is that the 
words used had not a defamatory meaning, and before there 
can be a conviction this defence must have been negatived 
by those upon whom the decision depends. The question 
of intention, as an indej)endent line of defence, can in this 
point of view^ never arise. 

The second line of defence is a perfectly good one. It 
amounts to saying that the case comes within one of the 
Exceptions to the general rule. AVhen this is made out, an 
express intention to injure must be established by the 
Crown, and cannot be assumed {joost, §§ 655—657). 

The third line of defence is obviously untenable. It is 
not necessary to show that the defendant intended to liurt 
the man he maligns. It is sufficient under the Code to 
show that he knew, or liad reason to believe, the imputation 
would do harm. This must be judged of by the nature of 
the act done, just as if the accused had sti'bbed the prose¬ 
cutor with a knife. As ^ir James Stephen says: “1 don’t 
think the rule in question is really a rule of law, further or 
otherwise than as it is a rule of common sense. The only 
j)o -siblo w^ay of discovering a man’s intention is by looking 
at what he actually did, and by considering what must have. 

^ Parkes V. Prif^evU, L.R., 4 Ex. 169. 

- KendiUon ». 1 (J, ^ Mar. 493. 

■ Posti ■ V. Ch.uuif, 10 B. Cv' 0. 472 ; ante, § 278. 
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iippeared to him at the time the natural consequence of his 
-conduct.” ^ 

§ 048. Id order to bring within tlie terms of tliis section 
defamatory matter relating to a deceased person, it will be 
necessary to show, not only that the deceased might have 
complained of it, but also that it was written, or spoken, 
with the intention of insulting his surviving relations. I 
conceive that the words intended to be hurtful,” etc, in 
Explanation 1, must be taken as meaning an express and 
primary intention, as distinguished from a legal and implied 
intention. It would be indictable to rake up the vices of a 
dead man for the sake of deliberately wounding his family; 
but no statements, however injurious, would be criminal, 
if made in the course of a bond fide history, or biography, 
the subject of which was dead.‘^ 

Where proceedings are taken for the defamation of a 
company or association, the matter complained of must be 
such as damages itvS reputation as such (Explanation 2). 

Tlie words complained of, in order to entitle a corporation 
or company to sue for libel or slander, must injuiiouslv 
affect the corporation or company as distinct from the 
individuals who compose it. A corporation or company 
could not sue in respect of a charge of murder, or incest, or 
adultery, because it could not commit those crimes. The 
words complained of must attack the corporation or com¬ 
pany in the method of conducting its affairs, must accuse it 
of fraud or mismanagement, or must attack its financial 
position.”^ Where a collection of persons is defamed as 
such, tliere mUsSt be some definite body of persons, capo hie 
of being identified, and to the whole of whom it can be 
asserted that the defamatory matter applies. Otherwise 
no distinct issue could be presented for trial, and the de¬ 
fendant would not know what charge he had to meet. 
Where the defendants were indicted for publishing a false 
and scandalous libel against divers good subjects of the 
King to the jurors unknown, the indictment was held bad ; 
as the jury could not say that the libel was false ancl 
scandalous, when they did not know the persons of whom it 
was spoken, nor could they say that any one was defamed 


^ 2 Stepli. Grim. L. Ill; see per Mahmood, J., Daii'a)i v. 

Mahip Slitffhf 10 All., pp. 451, 456. 

- It. v. Tapha u; 4 T.K, 122, per Lord Kenyon. 

^ Per Lopes. li.J., South IJetton Coal Co. v. IS'orth- Eastern Xeo's 
Asseckition (^lb9t), 1 Q.B. 133, at p. 141. 
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by it.^ On the other hand, an indictment ^vas lield good 
which defamed all the English bishops,^ and all the clergy 
in Durham.^ This was the ground of the decision in the 
Nil Duo-pan case, which caused much excitement in Calcutta 
many years ago. There, the pamphlet said, ‘M present the 
indigo planters’ mirror to the indigo planters’ hands. Now 
let every one of them, having observed liis face; erase the 
freckle of the stain of selfishness from his forehead.” Upon 
words Sir B. Peacock is reported to have observed: 
‘‘This certainly appears to me to rejDresent to the indigo 
planters that it they look into this paper, tliey would see a 
true representation eacli of himself. Is not this a reflection 
on a certain class ? Each of them was to look at it to find 
his own picture.” 

And, again, the Chief Justice said : ‘‘It is unnecessarv to 
decide in this case whi(;h of the indigo planters was alluded 
to in this publication^ because eve^’^ one of them is asked 
to look into the mirror. Any'one of them could say, ‘I 
am one of the men alluded'to, and I have thereby suffered 
damages which I wish to recover.^ Then comes the ques¬ 
tion as to tlie class itself. Is this court to be inundated 
with suits from each individual member of that class ? Has 
not the class itself a right to be protected in a criminal 
piosecution, to obviate tlie necessity of each party suin<^ 
separately ? I therefore think the class has been sufficiently 
described.”-^ 


AVhere a libel which is really aimed at an individual 
professes to refer to an undefined class of persoi^s, evidence 
may be adduced to show who is the person referred to, and 
the libel Avill then be treated as against him alone.^ 

§ 649. Exceptions.—The cases in which an imputation, 
pmna facie deiamatory, may be exci;.sable are stated in the 
Exceptions wliich complete s. 499. Of these the first has 
been already discussed (aoitey § 645). The remaining Excep¬ 
tions are as follows:— 

Second ExcepUon.~\t is not defamation to express in 
good faith any opinion whatever respecting the conduct of 
a publi</. servant in tlie dischiirge of his public functions, or 
rppecting his character, so tar as his character appears in 
that conduct, and no farther. 


^ IL V. (irmc, 1 T.fL Faym. 486. 

//. V. JlaxU v^ 1 I d. Faym. 879. 
it, V. H 0 B. (V: A. 595. 

■* Sii;,. Court, CuU'iittii, Jiilv 24, ISol. 

•' L^tunt V. JA'/ x'/;,.I II.L. C:i. i;:J7. 
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Third Exception. —It is not defamation to express in good 
faith any opinion whatever respecting the conduct of any 
person touching any public question and respecting his 
character, so far as his character appears in that conduct, 
and no farther. 

Fourth Exception. —It is not defamation to publish a sub¬ 
stantially true report of the proceedings of a court of 
justice, or of the result of any such proceedings. 

Explanation. —A justice of the peace, or other officer 
holding an inquiry in open court preliminary to a trial in 
a court of justice, is a court within the meaning of the above 
section. 

Fifth Exception. —It is not defamation to express in good 
faith any opinion whatever respecting the merits of any 
case, civil or criminal, which has been decided by a court 
of justice, or respecting the conduct of any person as a 
party, witness, or agent, in any such case, or respecting the 
character of such person, so far as his character appears in 
that conduct, and no farther. 

Sixth Exception. —It is not dehtmation to express in good 
faith any opinion respecting the merits of any performance 
which its author has submitted to the judgment of the 
public, or respecting the character of the author, so far as- 
his character appears in such performance, and no farther. 

Explanation. —A performance may be submitted to the 
judgment of the public expressly, or by acts on tlie part 
of the author which imply such submission to the judgment 
of the public. 

Seventh Exception. —It is not defamation in a person 
having over another any authority, either conferred by law, 
or arising out of a lawful coiitraet made with that other, to 
pass in good faith any ceusure on the conduct of that other 
in matters to which such law lul authority relates. 

Eighth Exception. —It is not defamation to prefer in good 
faith an accusation against any person to any of tliose who 
have lawful authority over that person, with respect to the 
sul)ject-nuub3r of acciisation, 

iSinth Exception. —It is not defamation to make an im¬ 
putation on the character of another, provided that the 
imputation be made in good faith for the protection of the 
interests of tlje person making it, or of any other pei>:on, 
or for tiie jaiblic good. 

Tenth Exception, —It is not defamation to e<*ovey a caution 
in good fuith to one person against auotiier, provided thui 
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sucli caution be intended for the good of the person to 
whom it is conveyed, or of some person in whom that person 
is interested, or for the public good. 

Now it will be seen on an examination of these Exceptions, 
and of the illustrations annexed, that they all resolve them¬ 
selves into two classes of cases: First, reports of, or com¬ 
ments upon the acts of public men or matters of public 
interest; this includes Exceptions 2, 3, 4, 5 and ( 5 . Second, 
communications made to another in the discliarge of a duty 
or interest in the person who makes it. Tlie ninth Excep¬ 
tion states a general principle, of which Exceptions 7, 8 
and 10 are only particular instances. This second class 
includes the whole of what are known to the English law 
as communications made on a privileged occasion. It will 
be convenient to consider these first, 

§ 650. Privilege.—The phrase “privileged communication” 
is a loose but convenient way of denoting a communication 
made on a privileged occasion. As Parke, E., said ; “The 
term ‘privileged communication’ is not perhaps quite a 
correct expression. The proper meaning of a privileged 
communication is only this ; that the occasion on which the 
communication was made rebuts the inference prima facie 
arising from a statement prejudicial to the character of the 
plaintiff, and puts it on him to prove that there was malice 
in fact; that the defendant was actuated by personal spite 
or ill-will, independent of the occasion on which the com¬ 
munication was made.” ^ An occasion is privileged when 
the person who makes the communication has atT interest 
or a duty, legal, moral, or social, to make it to the person to 
whom he does make it, and the person who receives it has 
a corresponding duty or interest to hear it. Both these 
con litions must exist in order that the occasion mrybe 
privileged.2 It is further essential that the state mont 
complained of should be delivered in the honest belief that 
the party was performing his duty in making the commu- 
nication.'* The words “moral or social duty” have been 
■defined by Bindley, B.J., as meaning “ a duty I’ecugnized bv 
English people of ordinary intelligence and moral principle. 


^ Wriyht v. Woodgate,, 2 C.M* & R., p. 577 
^ Per Lord Esher, Pullman v. IlUl (1891), 1 Q.B. 524 p. 527 • 
i/amsar. v. //wsA, 5 E. & 13. 841; ’s.C. 25' 


392; S.C.33 L.J. 

L.l. by, 4.yl. 




821 



PRIVILEGED COMMUNICATION. 


but at the same time not a duty enforceable by legal pro¬ 
ceedings, whether civil or criminal.’’ ^ Anything which a 
person may say or write in maintaining his own interests 
may also be said or written by his solicitor, or agent, or 
any other person to whom the protection of those interests 
is entrusted.- When once a confidential relation ^ is 
established between two persons with regard to an inquiry 
of a private nature, whatever takes place between them, 
relevant to the same subject, though at a time and place 
diflerent from those at which the confidential relation 
began, may be entitled to protection as well as what passed 
at the original interview ; and it is a question for the jury 
whether any farther conversation on the same subject, 
though apparently casual and voluntary, does not take 
place under the influence of the contidential relation already 
established between them, and is therefore entitled to tlie 
same protection.^ 

§ 651. Probably the most instructive and exhaustive 
judgment on the subject of privilege is that of Willes, J., 
in Ilenivood v. Harrison.^ The following instances of the 
application of the rule may be useful. An employer pub¬ 
lished a weekly circular addressed to his servants, in one 
issue of which the dismissal of a servant for misconduct, and 
the charges alleged against him were stated.^ A guru 
addressed a letter to the villagers directing that a woman 
should be excommunicated for illicit intercourse with a 
man of a lower caste.® Both statements were held privileged. 
They are instances of Exception 7. So where petitions were 
presented by the creditors of a defendant in a suit suggest¬ 
ing chat the claim was collusive;'^ or by villagers praying 
for retention of a village moonsiff, and asserting that a 
Zemindar who was trying to get him removed was actuated 
by improper motives.® These would come under Excep¬ 
tion 8. Statements attributing unprofessional conduct to a 


1 Stuart V. Bdl (1891), 2 Q,K, p. 350. 

- Baker v. Garrick (1891), 1 Q.B. 838. 

^ Per Pollock, O.B., Bcatsou v. Ske.io, 5 II. N. 838, at p. S55; 8.C. 
29 L.J. Ex. 430. 

^ L.IL, 7 C.P. GOG. 

^ Iluut V. Great By, Co. (1891), 2 Q.B. 189 j SomervJl v. 

JJawkins, 10 C.B. 583; 8.C. 20 T.J. C.P. 131. 

Basuimti Adhikariui v. Badrojn KoUta, 22 Ctil. 16. 

" IJiiide V. Baudry^ 2 Mad. 13. 

® \ tiikata Xarasimha v. Kotayyay 12 ^lad. 371. 


mi$T/iy 



medical man; ^ a letter by tlie defendant to the complainant’s 
partner accusing the complainant of misappropriating money 
Avhicli ought to have been paid over to the defendant,^ were 
lield privileged under Exception 9. Under the same head 
would come the case of statements made in the course of 
judicial or quasi-judicial proceedings, which will be referred 
to hereafter § 658) ; as, for instance, statements made 
before a panchayet which was investigating the imputations 
made upon the character of a villager.^ On the same 
ground, where an insurance company intimated to the owner 
of a ship, that if the plaintiff continued in command they 
would refuse to insure it. The communication was pro¬ 
tected, as it appeared that the company had been informed 
that he was of intemperate habits;^ 

A typical instance of cases protected by Exception 10 is 
that of characters given, or statements made in reference 
to the character of a servant or other person in a subordinate 
position, made by his former employer to one who is about 
to engage him, or by one who has taken liiin into his service 
to the person who recommended him. Such statements are 
privileged, whether asked for or volunteered; but when 
volunteered, this is a circumstance wliich may bo taken into 
-coiisidcration with reference to a question of actual malice.^' 

§ 052. Mutuality of Interest. —Numerous cases have arisen 
out of the rule, that the person who receives a communica¬ 
tion made by a person interested in any matter must himself 
have a corres23ondirjg interest. For instance, after an elec¬ 
tion the defeated candidate or his constituents have an 
interest in exposing any malpractices which have aftetded 
the election. But if they address their complaints to the 
newspapers, or to persons who have no authority to afford 
redress, their complaints, if untru(', will be defixmatory, even 
it they hoiui fule suppose that the person addressed has 
authority in the matter.^ But if the person addressed has 
an interest or a duty which would require him to examine 
into the truth of the charge, and to take steps to have the 
offender punished, a communication to him is privileged, 
though he is not the immediate authority through whom 

^ Itetj. V. McLtod, 3 All. 312. AV 7 . v. Hhin-, 15 Bom, 351. 

•' Kg aoonid(q>pa, 7 Mad. 3G. J v. FalfG, 1 App. (Ju. 247. 

KaUhmi V. t/o/.e.s, 8 B. A- 0. 578; Vhild v. Ameck, [) B. &: C. 403; 
J'ryer v. Kinnersley, 33 L.J. C.l’. 96; S.C. 15 C.B.‘N.S. 422. 

Dickemn v. JlilHard, L.B., D Kx. 79; IMKifch v. (1894), 

54. 
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redress is administered.^ The same principle applies where, 
in tlie process of making a communication on a j^rivileged 
occasion, the matter is divulged to persons Avho are strangers 
to the matter. A communication which would be protected 
it made by A to B in his own room, or by letter, would be 
defamatory if made in the presence of a general company, 
or by telegram or postcard.^ It is not defamation for a 
man to communicate to his own wife statements affecting 
the character of a servant.^ The decision was put on the 
ground that husband and wife are one person ; but the more 
sensible reason appears to be, that the matter was one in 
which husband and wife are equally interested. So if a 
man Ls making, in presence of another person, a serious 
ohargo against him, he is justihed in calling in a third 
person for his own protection to witness what takes place.'^ 
Where the defendant, a member of a board of guardians, at 
a meeting where the claims of one of the servants of the 
board came niider consideration, grounded his opposition 
to tile claim on a statement that the servant had been 
robbing public money, and the jury found that the words 
were spoken honestly, in the discharge of a public duty and 
wilhout malice, it was held that the privilege attaching to 
the occasion was not affected by the pn^sence of reporters, 
over whom the defendant had no control, and whom he 
could not remove.^ 

§ (J53. The same question has arisen several times wliere 
in the ordinary course of business a letter passes under the 
eyes of different persons before it reaches its destination. 
In Pullman Y, the defendants wrote a defamatory letter 
to the plaintiff, who was a member of a mercantile firm. 
The letter was prinul facie privileged, but it was dictated 
to a shorthand clerk, wlio then copied it out by a type¬ 
writer, from which it was press-copied by an otHcc boy. 
On reaching the plaintiff’s firm, it was opened in the usual 
eourse of business by one clerk, and shown to another, 
before it reached the principal for whom it was intended. 
Those circumstances were held to deprive tln^ letter of its 
protection. The Court held tluit neither the practice of 

^ Jkirrhrni v. Bush, 5 K, & B. 8U; S.(\ 2^) L.J. Q.B. ‘25. 

- Wi(iianr, 0 ji v. L.U., 0 (J.P. 3U3; JUj.wiSri. IVm//'' 

C Mad. 381; Thiagaraya v. Krishnasn'ami, 15 Mad. 211. 

•' Wemihak v. Morgan, 20 Q.B.D. G35. 

‘ Taylur v. Jfnu kins, lO Q.B. 308; 8.C. 20 L. T. Q.B. 313. 

J’Bftrrd V. Oiivtr (1S01\ 1 Q.B. 17i. ’’ (1801.), 1 521. 



«24 


GOOD FAITH. 


Q 

[Chap. XI'K 


business nor the necessities of the case made any difference 
A iierson who writes of another what is prirnd facie libellous 
must at his own peril keep it from all persons to whom he 
IS not privileged to sliow it. This case was distinguished 
111 a later one, where a solicitor acting for his client wrote 
to the plamtiff a letter containbg matter defamatory of 
her, and gave it to his clerk to copy. It was held that this 
did not destroy the privilege. Lopes. L.J., said: “The 
ground of tlie decision in Pullman v. Hill was, that it was 
Jiot tJie usual course m a merchant’s business to write letters 
containing defamatory statements, and to communicate 
them to a clerk in the office. I adhere to what I said in. 
that case as to there being neither a duty nor an interest 
in a, merchant to make such a communication as was tliere 
miide. ihe case of a solicitor seems to me to be certainly 
dilterent. The business of a solicitors office could not be 
carried on unless it were communicnted to the clerks in the 
office, and it is common knowledge that sucli is the usual 
course. And so if it was necessary or proper to com- 
municatc matter to a large number of persons, and the 
occasion is such tliat if tlie matter is defamatory it would 
be privileged, it is allowable to have the matter printed for 
circulation, as being a necessary and reasonable mode of 
to those who have an interest in receiving 
It.” Iso doubt the same decision would be given if, on a 
privileged occasion, it became necessary to use the tele- 
gitipli. As, for instance, ii one police-officer bad to direct 
another to arrest a supposed criminal who was about to 
Jeave the country. 

054 Good Faith.—It will be remarked that in Exceptions 
/, b, J, and 10, It IS always stated that the imputation must 
)e made in good faith. Taking the ordinary meaning of 
n*® P nothing more than is required by the 

English law. “ To entitle matter otherwise libellous to 
the protection which attaches to communications made in 
the lulnlment ol a duty, hona fides, or, to use our own 
equivalent, honesty of purpose, is essential; and to this 
again two things are necessary: first, that the communi- 
tion be mode not only in the course of duty, that is, an 
occasion which would justify the making of it, but also 
trom a sense of duty; secondly, that it be made with a 

* Jiopsms V. Gohlet Freres (1894), 1 Q.B 84^ 
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belief in its truth.” ^ So Lord Esher said : ‘‘ Though what 
is said amounts to a slander, it is privileged, provided the 
person who utters it is acting bond fide, in the sense that he 
is using the privileged occasion for the proper purpose, and 
is not abusing it.”^ Under the Penal Code, however, by 
s. 52, ‘‘nothingis said to be done or believed in ‘good faith/ 
which is done or believed \Wthout due care and attention.” 
Then by s. 105 of the Indian Evidence Act, when a person 
is accused of any offence, the burthen of proving the exist¬ 
ence of circumstances bringing the case within any special 
exception or proviso contained in any other part of the same 
Code, or in the law defining the offence, is upon him, and 
the^ Court shall presume the absence of such circumstances.” 
It is probable that in practice this definition of good faith 
will make little difference in the proof required in England 
and in India. Due care and attention in arriving at any 
belief is exactly the same thing as reasonable and probable 
cause, which it has been decided depends upon the w’hole 
circumstances of the case, and not upon the omission to 
make any specific inquiry which might have thrown light 
upon it.^ It will, however, in many cases afiect the pro¬ 
cedure at the trial. According to JEnglish Jaw', “It is for 
the defendant to prove that the occasion was privileged. If i 
the defendant does so, the burthen of shown ng actual malice 
is cast upon the plaintiff ; but unless the defendant does so, ) 
the plaintiff is not called upon to prove actual malice.” * ^ 
The reason of this is, that in English law the essence of the 
offence is an intention to do a wrongful act. As soon as it 
appears that the occasion w'as privileged, the intention which 
the law infers from the defamatory nature of the statement 
is rebutted, and then an express intention must bo made 
out (ante, § 050). But the privileged character of the occa¬ 
sion carries with it no presumption that the accused had 
made the statement, not only innocently, but after due care 
and attention. Apparently, therefore, till this has been 
show'u the burthen of proof is not shifted from the de¬ 
fendant to the plaintiff. Accordingly, it has been held in 
India that in order to establish a facie case in liis 

favour, the defendant must show^, not only that ho believ 


^ Per Cockburn, C.J., Daivkins v. Lord Pcfulct, L.R., 5 Q.B., p. 102’; 
per Loivl Coleridge, C.J., Sic.vcm v. Simpson^ 5 Kx. D. 63. 

“ Pupni Aifioinvut V. Pnrkdnsoii (lb92), 1 Q.B., af p. 113. 

•' J'trrijumii v. Lisfrr, L.K., 4 11.1.. 521. 

^ Ptr i.ord Hslicr, IfchHiAt v. Mrlhcaio': (1801', 2 «yB., p. 58. 
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the statements which he made on a privileged occasion, but 
that ‘‘ he had some reasonable ground for making the impu¬ 
tation, either by showing that it was true, that, if false, 
he liacl reasonable ground for believing it to be true, looking 
to the source from which the information was obtained.’^ ^ 
Of course the whole of this may come out on the case for the 
prosecution, in which event the defendant need do nothing 
till the Crown has taken the next step. But if it does not 
<;ome out, the defendant will have to go into his case at 
once. 

§ 655. Express Malice.—Where the occasion is shown to 
be privileged, and there is such evidence before the Court 
as raises a presumption that the defendant was acting within 
one of the Exceptions, the prosecution must prove malice, 
which at this stage means, a state of the mind amounting 
to actual malice, as the moving cause of the particular 
imputation. Even this, however, will not be sufficient 
where the communication made was one which it was the 
absolute duty of the defendant to make under the particular 
circumstances of the case. This was so laid dowm in the 
case of iJawhins v. Lord Laulet!\ There the case came on 
upon demurrer, the pleadings shortly coming to this : The 
plaintiff complained that the defendant, his superior officer, 
had forwarded to the Commander-in-Chief certain letters 
written by the plaintiff to the defendant, and had accom¬ 
panied them by a report of his owm, which contained the 
defamatory matter sued upon. The defendant pleaded that 
it was his duty as superior officer to forward the letters, with 
his report upon them, and tliat in doing so ho had acted iii 
the ordinary course of his military duty, and us an act of 
military duty, and not otherwise. The plaintiff replied, 
asserting actual malice, want of probable cause, and that 
the report was not bond fide. To this there was a demurrer, 
which, of course, admitted all assertions properly pleaded. 
The majority of the Court held that the replication did not 
assert that the statements in the defendant’s report were 
ialse, or were known by him to be false. Mellor, J., said, 
at p. Ill, “ i apprehend that the motives under which a 
man acts in doing a duty, which it is incumbent upon him 
to do, cannot make the rioing of that duty actionable, how- 

^ lie SMbo Prosad Paiidah^ 4 Cal. 124; lltij. v. Dlunt oIi, 0 All. 
220 . 

" L.R., 5 Q.B. 94, approved ; JIart v. Ua»imch, li.lh, 1 P.C., p. 404; 
Chaf(erto7i v. iiterdanj of iStaU for India (180T 2 (pU. 70. 
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ever malicious they may be. I think that the law regards 
the doing of the duty, and not the motives from or under 
which it is done. In short, it appears to me that the pro¬ 
positions resulting from the admitted statements in this 
record amount to this; Does an action lie against a man 
tor maliciously doing his duty ? I am of opinion that it 
does not.” Suppose, to take an instance which might often 
occur, that a person upon whom the law imposes a duty to 
report any circumstances which throw a suspicion of crime 
upon any individual, receives information of such circum¬ 
stances, and that he reports them, hoping thereby to ruin 
his enemy, and sending in his report from that express 
motive; if the information turned out to be false, he could 
not be charged for defamation. And it would make no 
difference that he did not believe the information, if it came 
to him in such a shape that he was bound to pass it on to 
his superior. 

^ § 656. Where the statement made on a privileged occa¬ 
sion is not compulsory, but optional, so that proof of express 
malice is sullicient, this proof is not afforded merely by 
showing that the statement was false. The plea of privilege 
always assumes that the statement is in itself defamatory, 
and generally that it is false.^ The falsity of the statement 
is an element in determining the existence of malice, but 
does not by itself establish it. The question still remains 
whether the defendant was using or abusing his privilege. 

If a person on such an occasion states what he knows to 
be untrue, no one ever doubted that he would be abusing 
the occasion.^ Eut there is a state of mind, short of deliberate 
falsehood, by reason of wdiich a person may properly be held 
to have abused the occasion, and in that senso to have 
spoken maliciously. If a person from anger, or from some 
wrong motive, has allow^ed his mind to get into such a state 
ns to make him cast aspersions on other people, reckless 
whether they are true or false, it has been held, and I t))ink 
rightly lield, that a jury is juslided in finding that he has 
nbused the (»ccasiovi.*’^ Oji the other hand, the evidence 
must be such as to warrant an ab.soJute finding ihat there 
Was express malice. Tin* matter must nor be lelt upon an 
^ven balance.'* In Somerville v. Uoivkin:?, the Court said; 


* Uinde V. Bandri/y 2 Mud. 13. 

^ See v. KarigovMu, 10 Bom. 51. 
p Cord Eslier, Aquarima iSoctet^v. Pnrhin^oit (1802), 1 Q.B.. 

^ 10 C.B. 583; S.O. 20 L.J. CP. 13i. 
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“It is true that the facts proved are consistent with the 
presence of malice, as well as with its absence. But this is 
not sufficient to entitle the jury to have the question of 
malice left to the jury; for the existence of malice is con¬ 
sistent with the evidence in all cases, except those in which 
something inconsistent with malice is shown in evidence; 
so that to say that in all cases where the evidence was con¬ 
sistent with malice it should be left to the jury, would be 
in effect to say that the jury might find malice in any case 
in which it was not disproved, which would be inconsistent 
with the admitted rule that in case of privileged communi¬ 
cations malice must be proved, and therefore its absence 
presumed till such proof is given. It is certainly not neces¬ 
sary, in order to enable a plaintiff to have the question of 
malice submitted to the jury, that the evidence should be 
such as necessarily leads to the conclusion that malice 
existed, or that it should bo inconsistent with the non¬ 
existence of malice ; but it is necessary that the evidence 
should raise a probability of malice, and be more consistent 
with its existence than its non-existence.” 

§ (J57. The use of extravagant and excessive language in 
conveying imputations which are themselves privileged, licis 
been held to destroy the privilege. In one case tliis was 
so held, even though loiia fides was found, and malice was 
negatived.^ Possibly this would be so under the Code, if 
the words were held not to have been used with due care 
and attention, and therefore not in good faith (ante, § 654). 
Under English law, however, the better view seems to be 
that the only questions in such a case are, privilege or no 
privilege, malice or no malice. A man who is making a 
statement on a privileged occasion may incorporate with 
it statements against others, or even against the party 
concerned, wdiich are wholly irrelevant to the privileged 
occasion, and as to which there is no privilege at all.^ But 
when there is only an excessive statement having reference 
to the privileged occasion, and which therefore comes 
within it, then the only way in which the excess is material 
is as being evidence of malice. If the jury refuse to find 
malice, a finding that the language vvas excessive is not one 
from which malice can be inferred by law. If the law did 
infer so, it WTmld often be inferring what is not true. A 

' Fn/er v. Kipi>crsh^, 15 C.B. N.S. 422 ; S.C. 33 L.J. C.P. 96. 

- ii^arnn v. M'arrerf., 1 C.M. & R. 250. 
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man may use excessive lan^ua^re and yet liave no malice in 
his mind.i 

Evidence of other libels upon the prosecutor, either 
before or after the libel complained of, is admissible for the 
purpose of proving actual malice. The more the evidence 
approaches to the proof of a systematic practice, the more 
convincing is it. The circumstance that the other libels 
are more or less frequent, or more or less remote from the 
time of the publication of that in question, merely affects 
the weight, not the admissibility of the evidence.^ 

§ G5S. Absolute Privilege. — There are some cases in which 
the privilege is so absolute as to amount to a complete 
immunity, even where there is the most express malice. 
One of these cases is that of speeches made in Parliament 
or petitions addressed to Parliament.^ This, however, 
appears to be part of the ancient law and custom of Parlia¬ 
ment, which cannot be claimed by subordinate legislative 
assemblies, unless they have been expressly endowed with 
Parliamentary privileges.^ Of course if any charge of 
defamation was made against a member of an Indian 
Legislative Assembly, or a person petitioning it, the case 
would come under Exception 1), and the presumption in 
favour of good faith would bo overwhelming. 

A more common instance is the immunity attaching to 
statements made in judicial proceedings. Neither party, 
witness, counsel, jury, nor judge, can be put to answer civilly 
or criminally for any words used orally or in writing, in the 
discharge of his respective functions.^ The rule applies to 
every court of justice, as, for instance, to a County Court, or 
the court of a coroner; ® and to proceedings held under 
n Bankruptcy Act on the examination of a debtor who was 
held in custovly.'^ The same doctrine extends to cases where 

^ See Lord ’EsIiqt, JS^cvill v. Fine Arts Instmince Co, (1895), 2 
j). 170; per Loj^es, L.J., ibid.^ p. 172; Cowles v. Fotts, 81 L.J. 
Q.B. 247, 250; v. Maule, L.H. 4 Kx. 232. ^ 

- See the answers of the judges in JBarrelt v. Long-, 3 H.L. Ca. 39 d; 
Hemmings v. Gasson, E.B. & E. 318; S.C. 27 L.J. Q.B. 852. 

^ 1 Com. Dig. 890; per Ld. Denman, ISiockdale v. Hansard, 9 A. L., 
p. 114. 

Doyle V. Falconer, L.lu, 1 P.C. 328; Speaker oj Legislative Assembly 
¥ Victoria V. Glass, L.R., 3 P.O. 660. 

^ Fer Lord Mansfield, F. v. Skinner, Loffts, 55; Hart v. Gvmpr.’h, 
4 P.C., p. 464. ^ ^ o . 

^ Scott V. StansfiSrf, L.R., 3 Ex. 220; Thomas v. Chirton, 2 B. & S. 
d7o; ac. 31 L.j;Q.B. 189. 

' Fyalts V. Leader, L.H., 1 Ex. 296. 
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there is an authorized inquiry which, though not before 
a court of justice, is before a tribunal which has similar 
attributes, as a military court of inquiry,^ or a Medical 
Council to which a statutory jurisdiction had been given to 
adjudicate on cases of professional misconduct.^ It does 
not apply to proceedings of a municipal body, although 
they are deciding a question entru.sted to them by statute^ 
upon which they take evidence in an informal manner, and 
upon which they have to exercise a judicial discretion.^ 

The immunity of parties and witnesses applies to all 
statements which they make in that capacity during the 
course of the judicial proceeding,'^ whether given in open 
court, or by way of pleading or affidavit^ That of counsel 
extends to all persons who act in that capacity, whether 
barristers, pleaders, vakeels, or attornies.® 

§ 659. This immunity is not based on any presumption, 
however violent, that the words spoken have been uttered 
in good faith. They rest upon the higher principle that it 
is essential to the full and fearless administration of justice, 
that those who are protecting their own interests, or dis¬ 
charging duties in a judicial proceeding, should be under 
no apprehension of ulterior proceedings from the opposite 
party. ‘^It is not a desire to prevent actions from being 
brought in cases where they ought to be maintained that 
has led to the adoption of the present rule of law ; but it is 
the fear that if the rule were otherwise, numerous actions 
would be brought against persons who were merely dis¬ 
charging their duty.’"'^ This rule still leaves ample pro¬ 
tection against abuse. A judge who exceeds his duty is 
liable to censure and removal by the Executive. A false 
witness may be prosecuted for perjury. An advocate m ly 
bo reprimanded and stopped in court by the presiding 
judge, and his conduct may be brought to the' notice of 
the authority which controls his branch of the profession.^ 
Accordingly, it is long since established that no proceedings 
for libel or slander can be brought against judge, party, or 

^ Dawkins v. Lord liokch/, L.R., 7 H.L. 744. 

“ AUbutt V. General Gouncil of Medical Education, 23 Q.B.D. 400. 

•'’* Loyal Aquarium Society v. Darhinson (1892), 1 Q.B. 431, p. 442. 

^ As to the meaning of this phrase, sco ante^ §§ 325—327. 

Jhndevson v. Jiroomhcadj 4 IL ^ N. 669; 8.0. 28 L.J. Kx. 300. 

Mackay v. Ford, 5 IL & N. 792 : 22 L.J, Ex. 404. 

'' 7‘c;* Fry, L.J., MvmUr v. Ja/nb, 11 Q.B.D., p. 007. 

® bee Indian Evidence Act, I. of 1872, s. 150. 
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witness, in respect of words spoken in the course of a judicial 
proceeding, although they are uttered falsely and maliciously, 
and without reasonable and probable cause.^ The same rule 
to its fullest extent was laid down as to counsel in Munster v. 
Lamhy^ in which the whole law upon the subject was reviewed 
by the Court of Appeal. There Brett, M.B., said (p. 599): 
‘‘For the purposes of my judgment, I shall assume that the 
words complained of were uttered by the solicitor maliciously, 
that is to say, not with the object of doing something useful 
towards tlie defence of his client. I shall assume that the 
words w^ere uttered without any justification, or even excuse, 
and from the indirect motive of personal ill-will or anger 
towards the prosecutor, arising out of some previously exist¬ 
ing cause; and I shall assume that the words were irrelevant 
to every issue of fact which \vas contested in the court 
where they were uttered; nevertheless, inasmuch as the 
words were uttered with reference to, and in the course of 
the judicial inquiry which was going on, no action will lie 
against the defendant, however improper his behaviour may 
have been.” 

§ 660. A privilege of so wide an extent must be strictly 
limited in the cases to wliich it applies. If a judge, whether 
sitting on the bench or not, hears and answers applications 
for advice by parties who have no cause pending over which 
he has jurisdiction, his remarks have nothing but the ordinary 
and limited privilege.^ And this would apply to any case 
where the judge chooses to make observations, which ha^ e 
no bearing upon any judicial proceeding in which he is 
engaged. So the statements in a writ of summons have not 
the same immunity as would apply to a plaint or written 
statement.^ The same principle vas applied where a party, 
who was defended by couuse], chose to interfere during the 
examination of a witness, and make grossly defamatory 
remarks upon his cliaracter.^ So the mere fact that a man 

^ As to judges, see Scoit v. Stansjleldy L.ll., 3 Kx. 220; aud 7' 

M.Tl., Mvnsfer v. Laitiby 11 Q.B.D., up. 603, 608, overruling tiro dictuni 
of Lord Henman in KcudUloa v. Mnlthy, 1 (Jar. & M. 402; Ander^.'U v. 
Qorric (1895), 1 Q.B. 668; ante, § 129. As to \vitne.S6C3, lievis v. .Smithy 
18 C.B. 126; 8.0. 25 L.J. C.P. 195; JltmUrnon v. BroomhorU, i }L A N. 
5»>9 ; 8.C. 28 L.J. Ex. 360 ; Beamau v. SAhtrcH/ty 1 C.P.D. 540 : 2 O.IM). 

; 11 Q.B.D. 588. 

MeGiegor v. TlncHfitcs, 3 B. A C. 24; Lord tVimpljell. C\J.. J^ewis 
V. 27 1..J. Q.B„ p. 283; s.O. K. B. A K. 537. 

Bank ‘if Brithh iSurfh Am- rica v. 1 App. C.l. 307. 

llaycs V. (.'hristian 15 Mad. 414. 
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is standing in tlie witness-box does not protect statements 
which he might make, not as part of his evidence, nor in 
his character of witness, though if they are made in that 
character, they would not be deprived of immunit}’- because 
they were irrelevant to the inquiry before the court.^ Still 
less would there be any privilege where the witness had left 
the witness-box and finished his deposition.^ 

§ 6G1. The language of Exceptions 7 and 9 certainly does 
not import any such absolute immunity as is recognized by 
English law. Each of those Excej)tions uses the term good 
faith ’’ as an element in the definition, and this is repeated 
in each of the illustrations annexed. Accordingly, in a case 
where a party to a criminal prosecution had used defamatory 
expressions against the opposite party with reference to the 
charge, and, as a part of the proceeding, the statements were 
held to be punishable, as not being made with due care and 
attention, and, therefore, not in good faith.® In a later case, 
where a defendant in a civil suit had tiled a petition, asking 
that a witness might be recalled for further examination, and 
in the petition made defamatory statements against him, the 
Calcutta Court held that he was properly convicted under 
s. 500, and was not protected by Exception 9, as he had not 
acted in good faith. Phear, J., based his judgment upon 
the fact that the Penal Code alone should be looked to, 
and not the English cases, so far as they w'ent beyond 
the provisions of s. 499.^^ On the other hand, it has been 
expressly laid down by the Judicial Committee, as regards 
civil suits in India, that, on grounds of public policy, “ wit¬ 
nesses cannot be sued in a civil court I'or damages in respect 
of evidence given by them upon oath in a judicial proceeding. 
The ground of it is tliis: that it concerns the public and the 
administration of justice that witnesses, giving their evidence 
on oath in a court of justice, should not have before their 
eyes the<>H(ear of being harassed by suits for damages, but 
that the only penalty which they should incur, if they give 
evidence falsely, should be an indictment for perjury.*'* Of 
course the rule as regards witnesses is only an instance of 

^ Ftr Cockburn, C.J., and Bramwell, J.A., Staman v. Ndhcrdift, 2 
C.P.D. 53. 

“ Baioan Singh v. Mahip Singh, 10 All., p. 455. 

3 lieg. V. Fursorani Doss, 2 Suth. Cr. 36; 8 »Suth. Or. 45 ; and see 
Straight, J., Abdul Hakim- v. Tej Chandar Makcrji^ 3 All. Mo. 

^ Greene v. Delauney, 14 Sixth. Cr. 27. 

^ Bahoo G'unnesh l)utt Singh v. Mungneeram Chomdhry, 11 B.L.R. 
321, p. 328, followed Bhikumher v. Bccharam, 15 Oa). 264. 
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the wider rule already discussed. Hence the English rule, 
to its full extent, has been followed by the Indian courts in 
suits against a judge,^ party, or witness, for defamatory 
expressions used in the conduct of a suit.^ It would be 
singular if the public policy which forbids such persons to 
be harassed by civil suits, would allow them to be haiasse 
by prosecution.^ Accordingly, where an application \vas 
made to the High Court of Madras, to call upon counsel to 
answer for language used by him while defending his client 
on a criminal charge, the application, so far as it came 
within the controlling powers conferred by s. 10 of the 
Letters Patent, was refused, and Collins, C. J., laid down the 
general principle, following Munstei^ v. ‘‘that an 

advocate in this country cannot be proceeded against, either 
civilly or criminally, for words uttered in his office of 
advocate.’’ ^ The same principle was laid down by the same 
court where a witness had been convicted for defamation. 
Collins, C.J., referring to the English cases and the dictum 
in Hinde v. Baudry,^ said : “The judges there said that the 
principle of public policy guards the statement of a witness 
against an action whether the statements were malicious or 
not. I think the same observations will apply if the criminal 
law is set in motion, and proceedings taken under s. 500 
of the Indian Penal Code. If the petitioner gave false 
evidence, he can be punished for that offence.”® same 

ruling was followed where a man who had answered Q^^^stions 
put to him by the police under s. 161 of the Cnmina 
Procedure, was indicted for defamation.'^ ihese cases again 
were followed in Bombay, where witnesses had been 
victed under s. 500 for statements contained m tueir 
depositions.® 

In a subsequent case before the same court, a p 
had been convicted of defamation for the very mi o 
of calling the witnesses for the prosecution “ loateis. 
decision was reversed, as the High Court held tia ^ 
word was defamatory, there was no evidence ot exi 


* liaman Kayar v. Suhrainauya, 17 Mad. S7. 

“ Muleshvar v. Lalhluxii 14 Boiu. 97. 

^ See im' Shephard, J., 11 Mad., p. 479. 

* Sullivan v. Norton. 10 Mad. 28, p. 35. 

^ 2 Mad. 18. 

® Manjaya v. Svska- Sdii, 11 Mad. 479. 

^ Beg, V. Govinda Pillai, 16 Mad. 2:15. 

^ Btg. y. Bahaji, 17 Bom. 127; lloj. v. Baikvl>luo, 
Be yagarji T/ ikajnjt\ 19 Bom. 310. 


17 Bom. 573. 
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malice, wliicli could not be presumed, and that in the- 
absence of such proof, ‘‘ a court, having due regard to public 
policy, would be extremely cautious before it deprived the 
advocate of the protection of Exception 9.” As to the 
question under discussion, however, the Court seemed inclined 
to revert to the early decisions, which laid down that tlie 
English law could not be resorted to where it went beyond 
the terms of s. 499. They considered that judges were^ 
already protected by s. 77 of the Code, and that witnesses^ 
were protected by Exception 9, unless where tliey delibe¬ 
rately stated what they knew to be untrue. In such a case,, 
they ought to be charged for giving false evidence, on the- 
general principle laid down in Beg, v. Gundya^ that it is 
an invasion of the law to treat an aggravated as an ordinary 
offence, and thus introduce a diiferent jurisdiction, or a 
lower scale of punishment. 

On the whole, it cannot be said that the law as to j)arties 
or counsel is finally settled in India.‘-^ 

§ 662. Public Reports. —It must not be supposed that, 
wlienever one person is protected in making a defamatory 
statement, another person will be protected in publishing 
it. Whether he may do so or not will depend upon a 
completely different question, whether the persons whom he 
addresses, if limited in number, or the general public, if the' 
matter appears in a public print, have sucli a right or 
interest to know the particular matter as will justify its 
being spread abroad. The strongest ease of this sort is that 
of judicial proceedings. These are provided for by the 
fourth Exception: “It is not defamation to publish a sub¬ 
stantially true report of the proceedings of a court of 
justice, or of the result of any such proceedings. 

Ed'planafion ,—A justice of the peace, or other ofBcer 
holding an inquiry in open court, preliminary to a trial in 
a court of justice, is a court within the meaning of the above 
section.’' 

As to such reports. Lord Halsbury, C., said : “ The ground 
on which the privilege of accurately reporting what takes- 
place in a court of justice is based is, that judicial proceed¬ 
ings are in this country public, and that the publication of 

* Lorn. 502; see also posf, § 698. 

“ The Rrivy Coiuicil in a recent case expressed a strong opinion that 
the direct words of an Indian Act ought not to be frittered away by 
reference to English cases lading down a different rule (Norendra Naih 
V. KamalUdni. 23 I.A. 18). 
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what takes place there, even though matters defamatory to 
an individual may thereby obtain wider circulation than 
they otherwise would, is allowed, because such publication 
is merely enlarging the area of the court, and communi¬ 
cating to all that which all had the right to know.’’ It 
lollows that the report must fairly represent to the reader 
what he would have learnt for himself it he had been 
present. The report of the evidence on one side without 
the evidence on the other; of the examination of a witness 
without the cross-examination; of the summing-up or jndg- 
inent, where such summing-up or judgment gave only a 
one-sided view of the case, would not be a fair report, and 
therefore would not be privileged.^ It is not, however, 
necessary that the report should be complete, in the sense 
of being verhotim, if it is substantially iair and correct.^ 

It was held in a case in England that the privilege of 
publishing proceedings of courts of justice was not absolute, 
and that if it was shown that the report was sent to a paper 
lor the mere purpose of injuring the person concerned, he 
would be liable to an action.*^ This, however, seems opposed 
to the language of Lord Halsbury, in a much later case 
above quoted. In Exception 4 nothing is said as to good 
faith, the only requisite being that the report should be 
substantially true. Such a report may, however, be punish¬ 
able under s. 292, if it contains obscene matter.^ ^ 

As to preliminary proceedings, see Ryalh v. Leader;" and 
Kimber v. Press Association.^ 


§ 663. Reports of debates in Parliament are privileged on 
the same principle as judicial proceedings, viz. on the fmb ic 
policy which entitles every one to know what is going ^ 
Parliament." But, again, the report must bo a fair one. 1 e 
report of a single speech which contains defamatory ina 
without the others ivhich might explain or contradict i , is 
not privileged, unless the speech is bond fide publishea^ y 
a member for the benefit of his constituents. In that 
there is the mutuality of interest w hich creates privilege. n 

^ MacDouaall v. Knight, 14 App. Oa. 194, p.200; v. 

B. & c. 473, p. 482. 

^ Jloare v. Sllverlock, 9 C.B. 20. 

^ ^tevoHs V. Sampson^ 5 Ex. D. 53. n nv 

” V. Carlisle, 8 B. & A. 167; SteeU v. BramHVi, L.K., 7 U.i. -JJ- 
L.R., 1 Ex. 296. 

! (1893), 1 <2.B. fi5. 

' Wasunw L.U., 4 Q.R. 73. ^ a \^ \ O' 

It V. 1 M. .y S. '27d : , rr t’oekburu, C.J., R-h., 4 Q.b.i . ^ i. 
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tlie great case of StocMale v. Hansard,^ wliicli led to a con¬ 
flict between the House of Commons and the courts of law, 
the Queen’s Bench decided that tlie House of Commons had 
no privilege entitling them to publish papers of a defa¬ 
matory nature, not being the statement of tlieir own actual 
proceedings. Such publications are now directly authorized 
by 3 & 4 Viet., c. 9. The judgment of Lord Denman upon 
the law apart from statute, is always referred to as embody¬ 
ing the soundest principles of law.- 

Eeports of the proceedings of a quasi-judicial body, which is 
entrusted with the control of persons and matters, in which 
the public are interested, and in respect of which they are 
entitled to information, are also privileged.''* So are Govern¬ 
ment proceedings relating to matters of national importance ; 
as, for instance, where the Admiralty published a minute 
after the loss of the turret-ship Gaptairiy to explain the cir¬ 
cumstances under which it had been sent out, and the 
gf^neral policy of the Board as to the construction of the 
Navy, which contained a letter reflecting upon the plans of 
a naval architect.^ Whether a report of the proceedings 
of a municipal body, in the course of which aspersions are 
cast upon an individual, would have any privilege on the 
ground of public interest, seems not quite settled.^ Ho such 
privilege exists where an ex parte statement is made as to 
a jjerson wlio is not present to defend himself, and as to 
which.no proof is offered and no decision is given.® Even 
where the public body is directed by statute to publish an 
annual statement of its proceedings, this does not authorize 
a report by anticipation of the proceedings at a j)articular 
jneeting, at which charges are made, which might in the 
authorized annual statement be rebutted or explained.'^ 
The charge delivered by a Bishop to his clergy is privileged 
as between himself and them, and if he is attacked in public 
in respect of anything supposed to have been said in such 
charge, he is justified in sending the charge to the news¬ 
papers in self-defence.® 

1 9 A. & E. 1. 

“ See ]jer Willcs, J., in Ilenv^ood v. IJarrLsoii^ L.P., 7 C.P., p. G25; 
}icr Cockburn, O.J., Wasim v. Walter, L.R., 4 Q.B., p. 36. 

^ AUhutt V. Council of Medical Education, 24 Q.B.E. 400. 

“I Uenwood V. Harrison, fi.R., 7 Q.V. 606. 

^ See Davidson v. Dunozu, 7 E. & B. 229; 3.0. 26 L.J. Q.B. 104* 
doubted in Davis v, Duh<:’i.n, L.R.» 9 O.P. 396. ’ 

« Pwcell v. 2 C.P.I). 215- 

' Popham V. Pkkhv.rn, 7 H. & N. 891. 

. ^ Laxujliion v. Dj*. of and Man, L.E., 4 P.C. 195. 
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It is probable that in ludia similar decisions would be 
given in all the above cases under Exceptions 9 and 10. 

§ 664. Fair Comment.—In all the cases previously dis¬ 
cussed the nature of the privilege consists in this: that 
statements of a defamatory nature, embodying assertions of 
lact \yhich are not true, are yet protected by virtue of the 
occasion on which, and the purpose for which they were 
made. There is, however, a completely difift^rent class of 
ca«es wliich is provided for by the followiiuj:: clauses of the 
Code. 

Second Exception. —It is not defamation to express in good 
faith any opinion w’hatever respecting the conduct of a 
public servant in the discharge of his public functions, or 
respecting liis character, so far as his character appears in 
that conduct, and no farther. 

Third Exception. —It is not defamation to express in good 
faith any opinion whatever respecting the conduct of any 
person touching any public question and respecting his 
character, so far as his character appears in that conduct, 
and no farther. 

Fifth Exception. —It is not dei’amation to express in good 
faith any opinion whatever respecting the merits of any 
civil or criminal, which has been decided by a court 
ot justice, or respecting the conduct of any person as a party, 
w itness, or agent, in any such case, or respecting the character 
of such |)erson, as far as his character appears in that conduct, 
and no further. 

Sixth Exception. —It is not defamation to express in good 
iaith any opinion respecting the merits of any performance 
which its author has submitted to the Judgment of the 
public, or respecting the character of the author, so far as 
his character appears m such performance, ami no farther. 

Explanation, —A performance may be submitted to the 
judgment of the public expressly, or by acts on the part of 
the author which imply such submis'<ion to tlie judgment of 
the public. 

It will be seen that in all these cases w^hat is protected is 
opinion not assertion, and that only in regard to persons or 
thing.s which affect the public' by their nature or their 
interest. They are all particular iustunces of the general 
principle of English law, that fair coramout upon public 
or upon matters of public interest is not libellous. In 
the language of Parke, 13: There is a difference between 
publications relating to public and private individuals. 
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Every subject lias a right to comment on those acts of public 
men which concern him as a subject of the realm, if he do 
not make his commentary a cloak for malice and slander; 
but any imputation of wicked or corrupt motives is un¬ 
questionably libellous.^’ ^ Cases which come wdthin this 
rule are not privileged, in the sense of being libels which 
cannot be punished. They are not libels at all. They are 
acts done in the exercise of a rigid, given by our constitution 
though not by the constitution of other countries, and upon 
which, more than upon anything else, depends the reality 
of what we call liberty. “ The defence in such a case is 
that the words are not defamatory, that fair and proper 
criticism is not libel. It is only, as was said by Bowen, 
I/.J., in Merivale v. Carson,^ when the writer goes beyond 
the limits of fair criticism that his criticism passes into the 
region of libel at all.” ® When, therefore, such a defence 
is set up, it is necessary to sliow (1) that the matter was 
ot public interest; (2) that the statements of fact were 
accurate ; and (3) that the comment was fair. 

§ 665. Matters are of public interest either by their own 
nature, or because the person criticized has chosen to make 
them so. Matters connected with the state of the nation, 
the government, the administration of justice, the manage¬ 
ment of municipalities, the character and conduct of public 
men are necessarily such. So is the sanitary condition of 
the cottages let by a Colliery Company to its workmen ; ^ 
the professional behaviour of a medical practitioner; ^ the 
conduct and management of a church by its incumbent, 
the acts and language of persons attending a public meeting 
for a public object.'^ The mode in which a purely private 
charity is managed is not a matter of public interest.” 

The private life and opinions of any one are not matter 
of public interest, unless so far as they aftect his fitness for 
the discharge of any public duties. Exce{>tions 2 and 3 
appear to limit criticism of the character of a public servant 


^ rarmiter v. Coupkuid, G M. A W. 105. 

;; 20 Q.B.D., p. 283. 

l^er Lopes, L.J., South HcUoh Coal Co. v. North-Ea^itcni News 
Asi}ociaiio7i (1894), 1 Q.B., at p. 141. 

‘ South llctton Coal €•>. v. Noyth^L'askni Ntu:s Assockition (1894), 1 
Q.B. 133. 

“ ymuH V. CouucU Malka? Education, 23 Q.B.D. 4fH). 

" L.R., 1 Q.B. m. 

'• Oaois V. Duncan, L.R., 9 C.P. 396. 

" Cathercoh v. Madly 15 M. (& W. 319. 
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or public man to his conduct in such capacity. Cases m 
which it was for the public good to publish acts of private 
misconduct which showed his unfitness for lus position, 
would be protected by Exception 1. A man may make us 
private life or opinions public property by writing a oo ^ 
•about them, and he may make his management ot lus priva e 
business public property, by publishing advertisements or 
handbills about it.^ 

§ 666. It is essential to this defence that the alleged f^^ts 
•upon which the criticism rests should be accurate.^ 1 e 
•comment must not be based upon a perverted text. inere 
is no doubt that the public acts of a public man may law¬ 
fully be made the subjects of fair comment or criticism, 
mot only by the Press but by all members of the public. 
But the distinction cannot be too clearly borne in mind, 
between comment or criticism and allegations of fact, such 
as that disgraceful acts have been committed or discreditable 
language used. It is one thing to comment upon or criticise, 
•even with severity, the acknowledged or proved acts of a 
public man, and quite another to assert that he has been 
.guilty of acts of misconduct,” ^ Nor has a newspaper any 
greater licence in this respect tlian a private individual. In 
the case last cited, a newspaper editor had received a deputa¬ 
tion, which came up London to complain of certain al 
offences committed by a public man, and, having heard 
statements, published an article which as8umed,ualsely, ni 
they were true. In Cam^iibell v. Spottisivoode^ the ^ 
Jtevieiv, in criticising letters, in which the owner oi are 
paper sought subscriptions for it, as a means of 
the Chinese, imputed to him that he had publis e a 
-subscription list. The jury found that this was J • 
that the writer of the article did believe the ^ . 

in it to be well founded. This was held to be no jus i ^ • 

Blackburn, J., pointed out that this 

privilege in which such a defence was admissible^ I > 

J., said : «I have always in my 

down that although you may attack a public p i 

•anything he has done publicly, the moment you go | . 
that and impute wickedness to him, ig 

the rule with regard to all who publish a libe , 

\ I^aris V. Ltjvyy 9 C-U. N.S. 312; S.C. iftT 100; 

“ l^er Lord Herschel, C., Davis v. hihepstov . j 11 Aj>p. 

J-^nrirU v. fSowhi'y 2 C.P.IL 215. 

" 3 J3. S. 769; 32 L. J. Q.B. 185. 
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that you must prove that the imputations are true.” Nor 
is it any justification that the false statement had appeared 
in and been copied from another newspaper.^ 

§ 667. Lastly, the criticism must be fair. Probably no 
better explanation of what is fair criticism could be furnished 
than the summing up of Cockburn, C.J., in the case of 
Wixson V. Walte^\^ which was held by the Court to be 
perfectly correct. The jury were told that they must be 
satisfied that the article was an honest and fair comment 
on the facts. In other words, that, in the first place, they 
must be satisfied that the comments had been made with 
an honest belief in their justice ; but this was not enough, 
inasmuch as such belief*might originate in the blindness 
of party zeal, or in personal or political aversion. That a 
person taking upon himself publicly to criticize and con¬ 
demn the conduct or motives of another, must bring to the 
task not only an honest sense of justice, but also a reason¬ 
able degree of judgment and moderation, so that the result 
may be what a jury shall deem, under the circumstances 
of tlie case, a fair and legitimate criticism on the conduct 
and motives of the party who is the object of the censiu’e.”'^ 
In an action against a paper which had published a criticism 
on a play, Bowen, L.J., said: ‘^It must be assumed that 
a man is entitled to entertain any opinion he pleases, how¬ 
ever wrong and exaggerated or violent it may be, and it 
must be left to the jury to say, whether the mode of 
expression exceeds the reasonable limits ot fair criticism. 
In the ease of literary criticism, it is not easy to conceive 
what would be outside that region, unless the writer went 
out 01 his way to make a personal attack on tlio character 
of the author he was criticizing. In such a ca*<e the writer 
would be going beyond the limits of criticism altogether, 
and therefore beyond the limits of fair criticism. If he 
imputes to the author that he has writt<m sometliing which 
he has not written, that would be a misdescription of the 
work. A jury would have the rigid to consider the latter 
beyond the limits of fair criticism.” ^ So, it is not lair com¬ 
ment upon the acts of a public man to state truly facts 

^ Re Ihnranh 12 Bom. 1C7. f 4 Q.B., p. 9G. 

' See also summing ux> of Bramwcil, B., iu KvUy v, tSherlock^ L.l?., 1 
Q.B. G89, cited and approved in A'c% v. Tinting, Ij.U., 1 li.B. 699, and 
5 , r Lord Eaher, South liMon Voal.t’o. v. SoHh-Eant<n-n News Assoua- 
tion (1894), 1 Q.I5., 1). 140. 

Merivoit: v. Cmsoh, iJO 275. 
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which suggest discreditable conduct, and knowingly to 
suppress other facts which show that the suggestion was 
unfounded.^ It must also be remembered that in this, as in 
all other cases of alleged libel, the moaning to be put upon 
the criticism is not tli^at wiiich the author may have had in 
his mind, but the impression which would be produced upon 
the mind of an unprejudiced reader, who reads the article 
straight through, knowing nothing about the case betbrc- 
lmnd.2 

§ 668. Publication. — The last element in the law of 
defamation is that tiie imputation should be made or pub¬ 
lished. Whatever the difference may be between making^ 
and publishing, each act must have the quality of com- 
muni3ating the defamatory matter to some third person. 
So long as such matter is unknown to any one but the 
author of it, no imputation is made at all. So long as it is^ 
only made to the person defamed, it cannot harm his repu¬ 
tation, unless he himself chooses to divulge it, in which 
case the harm is his own act, not that of the defamer. It 
is probable that the words “make and publish” are only 
different phases of the idea which is conveyed in English 
law by the term “ publication.” A man makes an impii- 
tation when it is disseminated by the very act which brings 
it into existence, as when ho utters it in the presence of 
others, or makes a sign, or chalks up a representation which 
conveys a defamatory idea. He publishes it when he gives- 
currency to defamatory matter which had previously 
existed, tis by repeating a conversation, or by posting a 
letter, or printing an article in a newspaper. In Fnllman 
V. Lord Esher said, with reference to written matter, 

“ What is the meaning of ‘ publication’ ? The making known 
tlie defamatory matter, after it has been written, to 
person other than the person of whom it is written. H fhe 
statement is sent straight to the person of wiiom it is- 
written, there is no publication of it, for you cannot pubji^a 
a libel of a man to himself.* If there was no publication,, 
the question whether the occasion was privileged does no 
arise. If the writer of a letter locks it up in his own dcs ', 
and a thief comes and breaks open the desk, and takes aw.u 


1 

2 

8 

4 


Sej. V. liaMc, 4 Bom. 2'J8. 

Per r,ones, L.J. (1891), 1 Q.B., p. 143. 
(1891), 1 Q.B., p. 527. 

Acc. Ko'ttiul Chvuihv V. Chunda 


10 Sutli. 181; V. 'A 


Husain, 7 All. 20o. 
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the libel and makes its contents known, I should say there 
would not be a publication. If the writer of a letter shows 
it to any person other than the person to whom it is w'ritten, 
he publishes it.’’ In the case from which these remarks are 
taken, the publication consisted in the giving a letter to be 
copied, where the privilege attaching to the occasion did 
not authorize such a step.^ Sending a libel to a man’s wife 
is a sufficient publication.^ Where several persons unite in 
an act of defamation, as where one states the libellous matter, 
another writes it down, a third carries it away, and a fourth 
prints it, each is guilty of the publication.*'^ But this does not 
^pply to one who is an innocent agent in carrying out part 
ot the transaction ; as, for instance, a porter who carries 
libellous handbills in ignorance of their contents; ^ or a mere 
newsvendor who does not know, and had no reason to know 
the contents of the paper; ^ ora compositor who sets up the 
type of a libel mechanically, and without any intelligent 
perception of its meaning.^ 

§ 6(59. Under English law a person wdio sells, in the 
ordinary way of his business, any defamatory publication is 
liable both civilly and criminally, even though he proves 
that he knew nothing of its nature, and supposed it to be 
of an innocent character. This was well illustrated in one 
ot the political jDrosecutions of the last century. Cuthell 
was a bookseller, who only dealt in old and rare books, and 
^yho never dealt in political works. He had often pub- 
lished books of a learned theological nature for the llev. 
Gilbert Wakefield, and finally 2 :)ublished the production for 
which he was indicted, supjjosing it to be one of the same 
stamp. It turned out to be a flaming political pamphlet. 
For this he was prosecuted, and, according to the fashion of 
the time, the indictment charged lum with every rebellious 
and wicked intentioji which the draftsman could imagine. 
The Attorney-General told the jury that if a man publishes 
a libel, liis knowledge of its contents is only material in 
estimating his punishment, just as it would be in the case 
ol a chemist who by mistake sold poison instead of medicine. 


1 Ante, § 653; JAck/ord v. Gahtin, 2 Hyde. 274. 

- Wcrnmm v. Aidic.lS C.B. 836; S.G. 22 L.J. G.P. 190. 

5 Bac.Abr. 206; Penal Code, ss. 34, 37; ant,, 229--231; lieg. 
V. 10 Bom. 97; ante, § 281. 

^ Dag V. hrm >n, 2 M. Bob. 54. 

^ Emmcus v. Dottle, 16 Q.B.I). 354. 

® Dig. V. Mertensy so held by Stephen, J., 2 Steph. Grim. L. 362, n. 
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^43 


Erskine delivered an inirenious and elaborate argunjeut in 
support of the proposition, that even if he had 
negligentlv and inadvertently, he ought to be acqui 
he was found to have none of the intentions ivhic - 
stated in the indictment. Lord Kenyon, O.J., bi c 
the jury, met all tliis with the simple remark, o y 
knows the hearts of men, and we can collect then mean ^ 
^only from what they do. These are fallible mo es o 
arriving at knowledge; but we have no better, am we 
must pronounce men innocent or guilty according to ^ 
standard.” 1 The ground of this rule appears to be, eitner 
that the law could be set at defiance if a person could is 
perse libels abroad with impunity, by concealing the impor 
of them from an illiterate publisher;-^ or that a person \v lo 
makes a profit out of his business is bound at his peril to 
conduct it in such a manner as not to be injurious to otheis 
{ante, §§ 15, 16, 280). The severity of the law was mitigated 
in England as regards newspapers and other periodical 
publications by allowing the defendants to prove, among 
other things, that the libel had been inserted without actual 
malice, and without gross negligence.'^ In a very recent 
case an action for libel was brought against the irusteea 
of the British ^Museum, because they had allowed a jiamphle 
containing a libel on the plaintiff to be lent in the oic inary 
manner to one of the public for perusal. Ihd 
dismissed, on the ground that the defendants ^ ' . 

what the statute under which they acted requircf i * 
do. It was admitted by the Court that a person o 
books across the counter, or who delivered them o , . 
in the street, would be liable, even though ignomn _ . . 

contents; but it uas said that no case had mit of 

vliich a private person, who innocently lent a b k ^ 
his library, had been held liable as publishing a i ’ * , • 

Under the Penal Code a person is onlv tor m k n^ 

or ])ublishing an imputation is hen he does so „ , . 
to harm, or knowing or having reason to believe , 

amputation will do harm. These ^ ^ 

than the wilful intention to do a wrongiul Uhols of 

or the connivance at, or tacit permission to pu ) is . . 
the sort complained of, which would amount to a 

’ i?. V. (\ifhril, 21 Tri. 641, pp. C55, 60:^, 674. 

“ 1 Hawk. P.C. 545. 

*; 6 & 7 Viet., c. 90, 6. 2. ^ 

' V. hnsirrs of British 10 iimos L.K. 
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to publish auy particular libel.^ Aocordinirly, in a charge 
against a newspaper editor, the Madras High Court held 
‘‘that it would be a sufficient answer to the charge in thi< 
country, if the accused showed that he entrusted in good 
faith the temporary management of the newspaper to a com¬ 
petent person during his temporary absence, and that the* 
libel was published without his authority, knowledge, or 
consent.‘^ The law was laid down according to the strict 
English rule by Stuart, C.J., in Allahabad. The only 
authority referred to Avas an English text-book, and no- 
notice was taken of the special terms of s. 499.^ 

§ 670. The place of publication is only material with 
regard to jurisdiction. Where a libel is posted in one 
district, and received and opened in another, the otfence of 
publication takes place, and may be tried in the^ latter 
district.”^ In Suvdett's case, the libel was written in Leicester, 
and was delivered unsealed by A to B in Middlesex, there 
being no evidence as to where or how A received it. The 
case was tried in Leicester, and it was held that it might be 
assumed that A received it in Leicester, and that wffietlier 
it was delivered to him open or sealed, there was a publi¬ 
cation in Leicester.^ Where a libel is put into course of 
delivery in one district, and is actually delivered in another 
district, the case would come within ss. 179 or 182 of the 
Criminal Procedure Code and be triable in either district 
(see post, § 707). 

Under Act XXV. of 1867, s. o, the printer and piffilisher 
of a newspaper is required to make an official declaration that 
he is such. By s. 7 the production of an authenticated copy 
is sufficient evidence, unless the contrary is proved, as against 
the person wffiose name is subscribed to such declaration,, 
that he is the printer or publisher, as the case may ue, of 
every portion of every periodical work of a corresponding 
title. Such evidence throws upon the defendant the mirthen 
of disproving the actual publication by himself, and leaves 
it open to him to show^ any circumstances which w^ould 
negative the presumption of intent, which the law infers from: 
such publication.*^ 


lUff. V. fhlLrook, 4 Q.B.D. 442; § 2s0. 

Jlatnaiinini V. j.okannda^ 9 Mad. 3rt7. Soe P.C. S8. oOl, oU-«. 
Jt. -!. V. Mi Lnd, a 4 1. 312,)). 345. 

}{•<,. V. McUod, 3 All. 312. 

It.'v. JiuMt, 4 B. & A. 95. 

Haintisnmi v. Jinkum (da, 9 Mafl. 387. 
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PJROVINOE OF JUDGE AND JURY. 


§ 671. Province of Judge and Jury.—Every charge of 
det’amation contains assertions of fact and assumptions of 
law. It is the business of the jury to find whether the 
assertions are true, and of the judge to direct them ^o 
M’hether the assumptions are sound. The practice in 
is substantially the same as that in England since Foxs 
Libel Act, 32 Geo. III., c. 60; that is to say, the judge 
directs the jury as to the law, leaving them to find the facts, 
and their verdict ought to be such as the judge directs to be 
appropriate to the facts arrived at by them.^ It is com¬ 
petent, however, to the juiy to disregard the directions ot 
tlie judge, and their verdict will still be good till it is set 
aside in the manner provided by law.*^ There are some 
cases, however, in which the law is so clear that it leaves 
no question for the jury, and then it is the duty ot the 
judge absolutely to withdraw the case from their considera¬ 
tion, and to direct them what verdict they should find. 
This generally happens where the verdict ought to be one 
of acquittal. It is very important to distinguish the two 
classes of questions, as the right of appeal, whether the case 
has been tried by a jury or only by a judge, may depend 
largely upon whether the mistake complained of is one of 
law or of fiict. 

§ 672. Where there is no question of privilege, the only 
points for decision are, whether the accused published the 
statement ascribed to him with the intent necessary u*^der 
the Code, and whether the statement is defamatory, ihe 
first point is purely a question of fact for the jury; the 
second is a mixed question of law and fact. It is for the 
judge to say whether the statement can be a libel; it is lor 
the jury to say whether it is a libel. In Caintal and Counties 
Bank v. Eenty,^ Lord Selborne, C., said: “lu Sturt v. 
Blagg,^ Wilde, GJ., said, ‘It is the duty of the judge to 
say whether a publication is capable of the meaning asenbe 
to it by an innuendo; but wUien the judge is satisfied o 
that, it niust be left to the jury to say whether the publica¬ 
tion has the meaning so ascribed to it.’ If the judge, taking 
into account the manner and the occasion of the publica¬ 
tion, and all other facts which are [)roperly in evidence, is 


' Grim. P.C., BS. 297, 208, 299; post, § 768. 

^ § 781. As to tho English practice, see the smnininp 

J., in E. V. Burdett, 4 B.& A., \\ 120; andi>«’ Parke, B., i 
pouptand, G ISI. & W. 105. . ^ ^ Qn« 

" 7 Xpp. 6a. 711. ' 10 Q.B. 899, at p. 908. 
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not satisfied that the words are capable of the meaning' 
ascribed to them, then it is not his duty to leave the 
question raised by the innuendo to the jury.” ' In the 
same case Lord Blackburn quotes from a judgment of Lord 
Mansfield, in B, v. Shipley,^ as follows: ‘‘Every circum¬ 
stance which tends to prove the meaning is every clay given 
in evidence, and the jury are the only judges of the mean¬ 
ing,” and then goes on to say: “If the words were reasonably 
capable of a meaning which in the opinion of the ( ^ourt 
would be libellous on the plaintiffs personally, I think there 
can be no doubt that it ought to have been left to the jury 
to say whether the words bore that meaning.” ^ It must be 
remembered that the dictionary sense of the words is not 
necessarily that which gives their meaning in the particular 
instance. That sense may be perfectly harmless and yet 
the words may be used so as to convey an ofiensive sug¬ 
gestion ; or the sense may be in the highest degree defa¬ 
matory, and yet the words as used may convey nothing 
beyond banter. It is for the jury to say what was meant, if 
tliat meaning can reasonably be affixed upon what was said. 

§ G73. Where the defence is that the occasion was privi¬ 
leged, tliis in general admits that, except for the privilege^ 
everything which would make out the charge has been 
established or is admitted. “The c[uestion whether the 
occasion is privileged, if the facts arc not in dispute, is a 
question of law only, for the judge not for the jury. If 
there are questions of fact in dispute upon which this 
question depends, they niust be left to the jury, but when 
the jury liave found the facts, it is for the judge to say 
whether the occasion is privileged.”^ “Where privilege 
exists the burthen of proof of actual malice is cast upon the 
person who complains.” “ The jury in civil cases, equally 
as in criminal cases, are the proper tribunal to determine 
the question of libel or no libel. This was affirmed by the 
Declaratory Act of 1792, and has been often recoguizetl. 
But it is not competent for the jury to find that upon a 
privileged occasion relevant remarks, made hona fide and 
without malice, arc libellous. It would be abolishing the 
law of privileged discussion, and deserting the duty of the 
Court to deddc upon this and every other question of law, 

* 4 Dong. IGl. 

^ Cited and follows I m Knu U v. Fine Arts Ltsurano Co, (1895), 2- 
Q.D., p. 158. 

•' IW I, Old Esher, Jlchdich v. Mrlhcui.ic (1891), 2 Q.B., p. 58* 
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if Ave were to Land over the discussion of privilege oi no 
privilege to the jury. In actions of libel, as in 
where questions of fact, when they arise, are decidea y le- 
lury, it is for the Court first to decide whether there is any 
evidence upon which a rational verdict for the a rman 
can be found.” ^ Where there is neither internal nor 
extrinsic evidence ot malice or want of good 
can reasonably bo left to the jury, it is the duty o 
judge to direct the jury, as a matter of law, that they shou c 

find for the defendant.^ . i , xi 

The same rule exists where the defence is that tiie case 
is not a libel at all, but a fair comment upon a matter oi 
public interest. Whether the matter commented on is one 
of public interest, is for the Court to decide. Whether the 
comment is fair and hond fide is essentially a question lor 
the jury, provided there is any evidence upon which 
can so find. Whether there is any evidence upon vvhich' 
such a conclusion can be arrived at is again a question loi 
the Court, but if there is any such evidence, the decision as 
to the effect of such evidence is wholly for the jury.^ 

The further questions as to the effect of a misdirection b} 
the judge, or an improper finding by the jury, will be dis¬ 
cussed hereafter (§§ 768 and 781). 

§ 674. Criminal Intimidation.—Chapter XXII. of the 
Code contains various provisions, of which the most im- 
T^rirtaiit. are ss. o03. 504. 508 and 500. . . 
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§ 503). The objects aimed at are, however, wider under s. 503 
than under s. 383, and the offence is complete by the 
attempt, although nothing is effected by it. 

The word “injury ” is defined by s. 44 as denoting any harm 
illegally caused to another. Therefore, it will not be ah 
offence to threaten another with an action, or indictment, 
yphicli might lawfully be preferred against him.^ Though 
if he obtained money by the threat, it would apparentty 
be punishable under ss. 388 and 213. 

A question which has arisen under this section, is as 
to the criminality of pronouncing a loud fide sentence of 
excommunication or exclusion from caste. There can be 
no criminality where such a sentence is legal; that is to 
say, where it is justified by the usages of the class or sect 
to which the complainant has voluntarily submitted, though 
it may not be one which the civil law would enforce. 

/•There can be no criminal intimidation where the injury 
of which complaint is made is the hardship arising from a 
conventional punishment, which a spiritual superior, acting 
in the exercise of his authority as regulated by the custom 
of the caste, is competent to inflict. The custom implies 
a common submission to his anthority, and, assuming that 
there was an error of judgment on his part, the error cannot 
be accepted as sufficient for turning a case of conventional 
discipline into a criminal offence. It is not denied that the 
pronouncing a man out of caste is a conventional mode of 
vindicating caste usages. Nor does it appear that the 
respondent acted in this case officiously, or before instructions 
were solicited from him by his orthodox disciples.’* ^ 

Where the legality of the sentence is itself a matter of 
dispute, it is one wdiieh must be decided by the court. 
Where, however, such illegality is at the same time under 
the consideration of a competent civil court, it,is advisable 
that the criminal court should suspend its proceedings 
until the vital question has been decided in a manner which 
will bind both parties/'^ 

§ G75, Very important questions have arisen in England 
under a statute similar to s. 503,, which is part of the 
legislation defining the rights of workmen against their 
employers. By 88 and 30 Vicb, c. 80, s. 7, “ Every person 


» Jkg, V. Morohii^ 8 Bom. H.O. C.O. 101. 

^ “ iV/ Miittu.sawiuy Aiyar, • lUy. v. Vidm San'kara, 6 Miul. 381, 
-■ 888 . 

' Jif re Paul DeCraz^ 8 140. 
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who, w’ith a view to compel any other person to abstain from 
doing, or to do, any act which such other person has a legal 
riglit to do or abstain from doing, wrongfully and without 
legal authority, uses violence to or intimidates such other 
•person or his wife or children, or injures his property ’’ is 
liable to conviction and punishment. In one case under this 
section,^ Gibson and Lawson were both working under the 
same shipbuilding company. Gibson was a member of the 
National Society, Lawson of the Amalgamated Society. 
The members of the latter society resolved that they would 
strike unless Gibson left his society and joined theirs. He 
refused, and his employers dismissed him, to avoid a strike. 
The magistrate refused to convict Lawson, who was the 
mouthpiece of the Amalgamated Society, and the medium 
through which it communicated with Gibson. On appeal 
the Queen’s Bench held that he was right. No violence had 
been used to him, and tiie question w«s, whether the con¬ 
duct of the defendants amounted to intimidation. The 
Court held, upon a review of the Trades Union Legislation, 
that it did not. Strikes were legal by that legislation, and 
they held that the word ‘^intimidate” must imply at least a 
threat of personal violence. 

In another case,^ the pressure was applied directly to the 
employer. The detendauts’ union threatened him that 
unless he ceased to employ non-union men they w^ould call 
out the union men, which they accordingly did, and the 
latter all struck work. No violence was threatened, and 
no immoderate language w'as used, but the men quietly 
ceased work, causing of course great iuconveaience and loss 
to their employer. In this case the magistrate convicted, 
ami the High Court reversed his conviction, for the reasons 
already given. They considered that the harm which inci¬ 
dentally follow'ed to the employer from the conduct ot his 
workmen, which was itself legal, and which was intended 
to protect their own supposed interests, was not illegal, and 
that the coiubination of many to do that which was lavNiui 
in eacb, could not be considered criminal under tiie Jaw 
of conspiracy, . 

iSiiould similar cases arise in India, it seems to me tlm 
ihey would not be punishable under s. 503. I he question 
would then turn up.)!! the word injury.” injury, as ivn’eiia> 
observed, is delined f>y s. 14 of the (’ode as harm illega } 

^ iiihson V. Lidr.'K'ti (1891), 2 Q.B. 54o. 

Cun\iyi V. Trc'f.ai'titit (.hid. 
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caused. Where no criminal breach of contract was con¬ 
cerned, the threat to leave work in a body would be as law- 
lul in India as in England, and the harm resulting from 
carrying out the threat would not be illegal harm. If, 
however, under the particular circumstances, leaving work 
as threatened would be unlawful, so that harm resulting 
from it would be illegal harm, and therefore injury, a 
farther question would arise, whether the loss to trade and 
general inconvenience and expense resulting from a strike, 
would be injury to property within the meaning of s. 503. 
It might be argued, and probably with success, that property 
in that section means some specific, tangible property. If 
a man threatens illegally to dismiss his servant or agent, 
can he be said to tlireaten injury to his property ? 

§ G76. It is essential to the commission of an offence 
under the second clause of this section, that the person to 
whom the threat is addressed should be interested in the 
person to whom the injury is threatened. A petition was 
sent to a Eeveniie Commissioner containing a threat that 
a certain forest officer would be killed if he were not 
removed. It nas found as a fact that the Commissioner 
had neither official nor personal interest in the forest officer. 
This being so, it was held that no conviction under ss. 503 
or 507 could be maintained.^ The gist of the offence 
consists in the pressure put upon the mind of the person 
upon whom the threat is intended to operate. But if the 
person threatened is indifferent to him, he will obviously 
be indifferent to the threat. 

The threat need not be directly addressed to the party 
whom it is intended to influence. It is sufficient, although 
it is addressed to others, if it is intended to reach the ears 
of the party threatened, and is used with any of the in¬ 
tentions stated in the section.*^ 

§ 677. A special form of intimidation is rendered punish^ 
able by s. 508, where a person induces or attempts to induce 
another to believe that he, or some person in whom he is 
interested, will become, or will be rendered by some act 
of’ the offender, an object of Divine displeasure, if he does, 
or does not do, some act which he is legally entitled to do 
or to omit doing. The words “ by some act of the offender” 
must be read with the verb become” as well as with the 

* littj. V. Ma/if/esh 11 Bom. 376. 

- Bolings of Mad. Il.C. of 1^65 on s. 5i)3; S.C. Weir, 132 [226]; 
dunffit f.'hundcr v. dour C7«(/ic« . , 15 Cal. 671. 
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verb be rendered.” A man wbo persuades another that 
by his prayers or incantations he will be able to cause the 
deity to withhold rain or to send a destructive storm, would 
come within the section. He would not be punishable if 
‘he merely induced the otlier to believe that by refusing to 
comply with his wishes he was doing a sinful act, which 
would bring him within the ordinary course of Divine 
punishment. 

The mere pronouncing of a sentence of excommunication, 
or exclusion from caste, does not come within this section. 

A person who is excommunicated does not become an 
object of Divine displeasure by the act of the priest who 
pronounces the sentence. The proceeding purports to be 
a declaration that the person on whom it is passed has, by 
his own act, committed sin and rendered liimself an object 
of Divine displeasure, and it also purports to be a sentence 
of interdiction from the means of grace administered by the 
olergy until on repentance and submission those privileges are 
restored.” ^ '' The accused did not threaten the complainant 

that he would do any act to render him an object of Divine 
displeasure. As the spiritual superior of the complainant, 
he passed on him a temporal sentence, which is customarily 
pronounced on those who violate caste usages, but otfered to 
restore him to caste privileges on submission. To constitute 
the offence punishable under this section, it must be shown 
that the respondent threatened to do a future act, or Hlegally 
to omit to do an act, and that by such threat he induced or 
attempted to induce the person threatened to believe that 
by that act or illegal omission the person threatened, or 
some one in whom the person threatened was interested, 
Avould become an object of Divine displeasure.” ^ 

§ 678. Criminal Provocation.—Section 504 renders punish¬ 
able any pc'rson who intentionally insults, and thereby gives 
provocation to any person, intending or knowing it to be 
likely that such provocation will cause him to break the 
public peace, or to commit any other offence. The essence [ 
of this offence consists in the effect >vliich it is liktdy to | 
produce upon tlie person to whom the provocation is 
addressed, not upon any other person who may be present j 


[ or who may come to Iviiow it. 

" It is no answer to a charge under this section that the 
person insulted was in sucli a state of terror as to feel no 


^ Fcr Turner, C.J., in F^'ul DeCruz, 8 Mad., p. 145. 

- Ftr Tumor, O.J., v. G Mad., p. 391^ 
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disf)Osition to break the peace, provided the provocation was 
such as would naturally have that result.^ What would 
be the effect if the insults were addressed to a clergy¬ 
man, or to a lady, wlio would not be likely to break the 
peace? If it was probable that such person would get some 
one else to take an illegal revenge on their behalf, the 
requirements of the section would be satisfied. 

§ 679. Insult to Pemale Modesty.—By s. 509, whoever,, 
intending to insult the modesty of any woman, utters any 
word, makes any sound or gesture, or exhibits any object, 
intending that such word or sound shall be heard, or that 
such gesture or object shall be seen by such woman, or 
intrudes upon the privacy of such woman, shall be punished 
with simple imprisonment for a term wliich may extend to 
one year, or with fine, or with both. 

Tliis section assumes the modesty of the woman and an 
intention to insult it; therefore no offence will have been 
committed where the woman is of a profession, or character, 
which negatives the existence of scrupulousness. Kor, 

I conceive, would there be any offence, even though the 
woman were virtuous, if, under the circumstances ot the case, 
the man hona fide and reasonably believed that his advances 
would be well received and would lead to ulterior results. 
For in such a case his intention would not be to insult, but 
to solicit or excite. It is obvious, too, that each case must 
be judged of according to the degree of intimacy and the 
rank in life of the parties. That which would be an insult to 
the modesty of the lady might be none in the case of her ayah. 

What is an “ intrusion upon the privacy of a w^oinan ? In 
the case of a Muhammedan, or a Hindu female of rank, pro¬ 
bably any chamber in which she is may be considered a place 
of privacy. With the European this would not be so, unless 
in rooms to which males have no implied right of admission.. 
But where the only overt act consisis in such an intrusion, 
how' is the intention to insult her modesty to he evidenced, 
or may it be assumed? I lancy it may bo assumed where 
the intrusion is so unlawful and takes place under such 
circumstances that no other intention is fairly conceivable ; 
as, for instance, if a man were to gain admission to a lady’s 
sleeping apartment under circumstances which negatived an 
inte ntion to steal. In other eases the intention would have 
to be proved by independent evidence as, for instance, his 
conduct while there. 

^ Rey. V. Joyaya, 10 Mad. 353. 
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CHAPTER XV. 

ATTEMPTS TO COMMIT OFFENCES. 

^ 680 Prior to the completion of a crime three stages may 
be passed through. First, an intention to commit the crime 
may be conceived. Secondly, preparation may be made toi 
its committal. Thirdly, an attempt may be made to commit 
it. Of these three stages the mere forming ot the intention 
in not punishable under the Penal Code. Is or is the pre- 
paration for an offence indictable. « Between the preparation 
for the attempt and the attempt itself there is a wide 
difference. The preparation consists in devising or arrang¬ 
ing the means or measures necessary for the commission 
of the offence ; the attempt is the direct movement towards 
the commission after the preparations are made, io 
illustrate: a party may purchase and load a gun, with tne 
declared intention to shoot his neighbour; but until some 
movement is mado to use the weapon upon the peisoo o 
intmided victim there is only preparation no^ 

attempt.” Accordingly, in the case wbicn gave ris® 
above remarks, it was held, that declarations ot an in ■ 
contract an incestuous marriage, followed by 
the avowed purpose and sending for a magistrate to 
the ceremony, did not amount to an attempt to contract tne 
marriage. That there could be no attempt until the parties 
stood before the magistrate about to begin the oereinony. 
And so it was held in Allahabad, that the publishing o 
baiiiis was not an attempt to commit bigamy. - hc in 
Madras, that a woman could not be convicted of attempting 
to commit suicide on prooi that she ran towards a we 
myiug she would full into it, but was caught betore sue 
reached it.® 

1 PiMph V. Murray, cited 1 Uishop, § 080, n. 3. 

® Pey. V. P.P,/ou, 1 All. 310. ® h’<y. v. A'm.aiMa, 8 Mad. 0. 
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§ 681. The real difficulty arises in determining where 
a given act, or set of acts, passes from preparation into an 
indictable attempt. In jimerica the rule has been laid 
down, “ that the attempt can only be manifested by acts 
which would end in the consummation of the offence, but for 
the intervention of circumstances independent of the will of 
the party.” Sir James Stephen, in his Digest of Criminal 
Law, art. 49, defines an attempt to commit a crime, as “ an 
act done with intent to commit that crime, and forming part 
of a series of acts which would constitute its actual com¬ 
mission if it were not interrupted. The point at which such 
a series of acts begins cannot be defined, but depends upon 
the circumstances of each particular case.” Section 511 of 
the Code offers no definition of an attempt beyond the state¬ 
ment which renders punishable “whoever attempts to 
commit an offence punishable by this Code with transporta¬ 
tion or imprisonment, or to cause such an offence to be 
committed.” It seems to me, however, that little assistance 
can be obtained from American or English definitions in 
deciding questions upon s. 511. English lawyers and the 
authors of the Code appear to look upon atiempts to commit 
crime from a different point of view. The former treat an 
attempt as a definite fact, and consider whether that fact is 
in its nature criminal. The latter treat an attempt as 
a continuous proceeding, and go on to determine when that 
proceeding assumes a criminal character. “ Whoever attempts 
to commit an offence punishable by this Code with trans¬ 
portation or imprisonment, or to cause such an attempt to be 
committed, and in such attemjyt does any act ioivards the coin-- 
mission of the offencef shall be punished, etc. Apparently 
an attempt is not necessarily criminal. It becomes so when 
the attempt reaches a point at which an act is done towards 
the commission of the offence. Tliis is evidently the point 
to which attention should be directed. A man is not punished 
for an attempt which, in the language of the Code, seems to 
mean nothing more than trying to commit a crime ; but when 
he has done something definite in pursuance of his design he 
is punished, not for what he has done, but with regard to- 
what he would have done if he had succeeded. The question 
then is in every instance, at what stage on the way to a 
completed offence does a j^erson do an act towards tlie com¬ 
mission of it ? 

§ 682. In many cases there is no difficulty. For instance, 
where a man does an act which would immediately result 
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m the commission of a crime, but for the interposition of 
some external agency; as where the accused pointed and 
tried to pull the trigger of a revolver, which was wrested 
from his hand; ^ or where a man, with the intention of 
stealing in a shop, broke through the roof, but was disturbed 
before he could enter the sliop.^ Another equally clear 
case is, where the accused has done everything in his power 
to effect the criminal purpose, but has been frustrated by 
some unforeseen physical difficulty; as v/here a man puts 
his hand into the owner's pocket, and finds it empty; ^ or 
writes a letter inciting to crime, which was received by 
the person to whom it was addressed, but handed over 
unread to another;^ In a recent case in England a question 
was raised, whether a person could be convicted of attempt¬ 
ing to do that which, by a presumption of law, the Court 
was bound to hold that he could not do ; as, lor instance, 
where a boy under fourteen was charged with rape. Those 
very experienced judges, Hawkins and Cave, JJ., declined 
to entertain the doubt.^ A very similar question arises, and 
is equally settled against the accused, where the entire 
offence has been committed as far as the prisoner was 
concerned, but, from some collateral circiumstance unknown 
to him, is incomplete as an offence at law; as where a 
person steals property, or obtains it by cheating, the owner 
consenting to the offence in order to detect tne prisoner, 
not being influenced by the false statement.® 

§ 683. Where the commission of an offence requires the 
performance of a series of acts, and the person commences 
this series with the view to carry it out to its completion, 
it appears to me that he has, in the language of s. 511, 
clone an act towards the commission of the offence, in the 
attempt to commit the offence. By a series of acts, I 
mean those acts which are the direct and immediate means 
of effecting the criminal design, as distinguished from 
remote or preliminary proceedings, such as purchasing false 
jewels for sale as real, inquiring into the place where a 

^ V. Diicl'worth (1892), 2 Q.B. 83. 

^ Util. V. Bain, L. & C. 129; S.O. 31 L.J. M.C. 88. 

^ Section 511, illns. (a), (1^. The contrary decisions in England have 
now been overruled {Bo<i. v. Bro*m, 21 Q.B.I). 357). 

^ ]h(j. V. Banafordy 13 Cox, 9. 

^ Beg. V. Williams (1893), 1 Q.B. 320. 

Beg. V. Boebuck, 1). Sc B. 205; S.O. 25 T..J. M.C. 101; Beg. y. 
HensJer, 11 Cox, 570; see, too, Beg. v. Khaadiiy 15 Bom. 191; ante, §§ 191, 
550. 
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Foucar keeps his money, and the like. Where the servant 
of a contractor wlio was sent to deliver meat put a false 
weight into the scale, with the intention of appropriating 
the difference, but was detected in the act, it was held that 
he was rightly convicted of an attempt to steal. Erie, C.J., 
said: “ It is said, however, that the evidence here does not 
show any such proximate overt act as is suffi(‘ient to support 
the conviction for an attempt to steal the meat. In my 
opinion there are several overt acts, which brought the 
attempt close to completion. These were the preparation 
of the false weight, the placing it in the scale, and the 
keeping back the surplus meat. It is almost the same as 
if the prisoner had been sent with two articles, and had 
delivered one of them as if it had been two. To complete 
the crime of larceny there only needed one thing — the 
beginning to move away with the property."’ 

Blackburn, J., said: ‘‘lain of the same opinion. There 
is, no doubt, a difterence between the preparation ante¬ 
cedent to an offence and the actual attempt. But if the 
actual transaction has commenced, which would have ended 
in the criuie it not interrupted, there is clearly an attempt 
to commit the crime. Then, ajiplying that principle to 
this case, it is clear that the Transaction which would iiave 
ended in the crime of larceny, had commenced here.” ^ So, 
where the accused was found in the act of digging behind 
the hou.se of the prosecutor, and, when arrested, had in his 
possession a quantity of salt, and it was alleged that he was 
intending to put the salt into the hole, in order to lay a 
charge against the prosecutor under the salt laws, the Court 
held that if the intent was made out, he would have been 
guilty of an attempt to fabricate false evidence.^ In 
anotlier case, the defendant, a money-lender, who had 
been offended by one Chattur Singh, threatened he would 
make him pay Its. ;‘;0. Subsequently the defendant sent one 
of his own debt<n*8 to buy a stamp, with instructions that he 
should represent liimselt to be Ciiattur Singn, and give the 
addiv ss ot Ciiattur Singh and the other usual particulars, 
which were endorsed on the stamp. Tlie Court found that 
the defendant had piucliastd the stamp for the purpose of 
using it as evidence in a judicial proceeding again&t Ciiattur 
>Singh. The theory was thet some document binding the 


JUf/. V. Leigh and Cave, 140, 145; S.C. 31 L.J.M.C.«9J 

JUy. V. EoifUjjm, Dearsl. 515: t<.C. 24 L.J. M.C. 158. 

“ V. yttnda, 4 N.W.P. 133. 
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latter would have been written upon it. The High Court 
held that, as soon as a stamp purporting to be sold to 
Chattur Singh had been purchased, au act had been done 
towards the commission of the offence of fabricating i’alse 
evidence, which was properly cliarged as an attempt.^ In 
the case of Govei'nment of Bengal v. Umesh Chiuider^^ it 

S eared that the defendant wrote to the Currency Office in 
cutta, enclosing the halves of two currency notes, stating 
that the other halves were lost, and inquiring wliat steps 
should be takeii for the recovery of the value of the notes. 
The Currency officers were aware that the amount of the 
notes had already been paid to the holder of the other 
halves, and did not intend, under any circumstances, to pay 
the new applicant. They sent him, however, the usual 
form of claim to be filled up. He filled it up, signed it, 
^ind sent it in. Upon these facts, the fraudulent character 
of the proceeding being made out, it was held that the first 
letter of application wiis merely a prepanition, but that the 
filling in and forwarding the official form was an attempt 
to cheat, and that it was not the less so because tlie 
Currency Office was quite determined not to be cheated. 


§ G84. In a case in Bengal it appeared that incendiarism 
had on several occasions occurred in a village, produced by 
a ball of rags with a piece of burning charcoal in it. Tiie 
prisoner was found in possession of a ball of that description 
containing burning charcoal, concealed in his dress. At the 
time he was seized he was engaged in a dispute wdth tlie 
other villagers, who charged the previous acts as having 
been done by his caste, and who w'ere proceeding to drag 
him to the police. The ball dropped out while they were 
hustling him about. Glover, J., thought that it must be 
assumed ‘‘that a person going about at night, provided 
with an apparatus specially fitted for committing mischief 
by fire, intends to commit that mischief, and that he has 
already begun to move towards the execution of his purpose, 
and iliat is sufficient to constitute an attempt.” Milter, J., 
was ot an opposite opinion. He said: ‘‘ In order to support 
n Conviction for attempting to commit an offence of the 
nature described in s. 511, it is nut only necessary that the 
prisoner should have done an overt act towards the com- 
3nission of the offence,' but that the a<*.t itself (that is, the 
ONert act) should have been done ‘ m fhe attempt' to commit 

^ V. Jluhi, 2 All. 105. 


1C i\\l 310. 
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it (that is, the offence.)”^ It certainly seems to me that Mr. 
Justice Mitter was riglit. The j)risouer probably intended to- 
commit arson, and had prepared to commit it, but I cannot 
see that he had attempted to commit it. It is quite possible 
that the discussion among the villagers, showing that their 
suspicions were aroused against himself and his caste, would 
have induced him to give up his design and never make 
any attempt. In the following case, the Allahabad High 
Court decided in favour of the prisoner. There a practice 
existed in the town of Muthura, that octroi duty imposed 
on goods passing out of the town should be refunded by the 
following process. The goods about to be exported were taken 
to the central office, where a representation of their contents, 
as being non-dutiable, was made. If the office accepted 
this representation, a refund certidcate was granted, which 
was endorsed by the outpost clerk when passing the goods, 
and on taking the certificate so endorsed to the central 
office, the duty paid to the outpost clerk would be returned. 
Ihe defendant took three kuppas, or skins, to the central 
office, and made a statement as to one which would have 
entitled him to a certificate. Tlie clerk examined tho 
contents, and found the statement was untrue, and thereupon 
handed over the offender to the police. He was convicted 
of an attempt to cheat. The conviction was reversed by 
Brodhurst, J., on the ground that the certificate alone would 
not have entitled him to money, or have caused damage or 
loss to any one, and that before doing any of the farther 
acts necessary foj- this purpose, he might have changed his- 
mind and proceeded no further.'^ The former ground for 
decision is opposed to the ruling of the same court in Reg, 
V. Soslii Blmshan^ that a certificate is property within the 
meaning of s. 46d, which is substantially the same as s. 417. 
On the second ground, the decision appears to be equally 
questionable. The defendant was certainly intending ta 
cheat. The first of tiie series of steps necessary for that 
purpose v.as to obtain a certificate, which could only be 
obtained by means of a false statement, which he made. 
If he had got his certificate he might undoubtedly have 
done nothing further, in which case he would not have 
r.ctually carried out his design. But was he attempting to 
i'lieat at the time he made his statement to the central 
office, and was this statement “an act done towards the 


‘ 7%. V. Voual, 3 B.L.lh A. Or. 55. 

7Vv. V. Dhundi^ 8 All. 301. •> 17 All., p. 217. 
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commission of the offence ” ? If so, he had completed the 
offence under s. 511, and it was immaterial that he might 
never have completed one under s. 417. 

§ 685. This case was cited with apparent approval in a 
later case, when the same court acted upon the principles 
just suggested. The facts are not very clearly stated, but 
it would appear that one Asad Ali had obtained adminis¬ 
tration to the estate of liis brother Husain Ali Khan, and 
had by some process caused a Government promissory 
note, No. 9764, which was really the property of one Mu- 
hammed Husain Ali Khan, to be entered in the letters of 
administration as part of the estate of the deceased. The* 
note seems to have been in the possession of the Comp¬ 
troller-General, and McCrea, the defendant, joined Asad 
Ali in an attempt to induce that official to deliver it to 
him, or to Asad Ali, as representing Husain Ali Khan. 
Many letters were written by McCrea to the Comptroller- 
General, which were not relied on; but the judge in 
charging tlie jury directed their attention ‘‘notably to the 
acts committed by the prisoner in making use of the letter:^ 
of administration granted to Asad Ali Khan, and in the 
preparation of a so-called copy of the lost note, and its pro¬ 
duction before the city magistrate in October, 1891.” The 
scheme tailed, and McCrea was convicted of an attempt to 
cheat, and the conviction was u})held on appeal. Both 
judges expressed their opinion that the offence, punishable 
under s. 511, extended to a much wider range of cases than 
would be deemed punishable as offences under English law.^ 
Blair, J., said: “It seems to me that that section uses the 
w'ord ‘ attempt ^ in a very large sense; it seems to imply 
that such an attempt may be made up of a series of acts, 
and that any one of those acts done towards the commission 
ol the offence, that is conducive to the commission, is itself 
punishable, and though the Act does not use the words, it 
can mean nothing but punishable as an attempt. It does 
not say that the last act which would form the linal part of 
an attempt in the larger sense is the only act punishable 
under the section. It says expressly that whosoever in 
such attempt, obviously using the word in the larger sense,, 
does any act, etc., shall be punishable. The term ‘any 
act ’ excludes the notion that the jinal act, short of actual, 
commission, is alone punishable, and the notion that any 

Turner in v. AV/;, 4 N.W.r. 4G; 

§ DOU. 
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of the other acts would be without the range of this section 
is |3robablv derived from the rulings in the Encrlish cases 
cited by Mr. Eeid.” i 

§ G86. Several cases have been decided in India as to the 
point of time at which an inchoate forgery becomes an 
attempt. In one case the accused, ‘‘ intending to procure 
the preparation of a forged document, had a copy prepared, 
procured a stamp paper on which the document was to be 
written, and applied to a witness to furnish him with a 
Telegu date corresponding to an English date; it may be 
presumed for insertion in the document he intended to get 
written.” The Court cited with approval the ruling in 
People V, Murray (ante, § 680), and said, ‘‘Neither can the 
prisoner be convicted of an attempt to commit forgery, 
inasmuch as although he had an intention and made the 
preparation to commit, lie had nut proceeded so far as to 
do an act towards the commission of the offence.” ^ This 
case was clear enough, but a further element was added in 
an Allahabad decision, which is frequently cited.*^ There 
the prisoner, intending to forge a document professing to be 
executed by one Chotab, had engaged a writer to accom¬ 
pany him to a place where he said Cliotak would be found, 
and had also got one Chetoo to purchase a stamped paper 
lor a bond, and to represent himself as Ohotak, whereby 
the stamp vendor endorsed the stamp with a statement that 
it had been sold to Chotab. The prisoner was convicted 
ol an atte npt to commit forgery. On appeal. Turner, J., 
Kiid: ‘*1 do not see that in procuring the attendance of a 
writer, in purchasing the stamped paper, in causing Chetoo 
to represent himself to the stamp vendor as Chotab, and in 
procuring tiie endorsement, the appellant had gone beyond 
the stage ot preparation, and theretore I hold the conviction 
must be quashed. If a word of the instrument which he 
intended to forge had been written, I should have held the 
conviction right.” In Beg, v. Mula cited, § G8;3, Turner, J., 
who decided both cases, distinguished the former from the 
latter as tollows; “Thu endorsement of the stamp vendor 
lorms no part of the document which it may be assumed 

' A^3 PeUfion of It, AhCrea, 15 All. 173, pp. 178,181. An applica¬ 
tion to tlie Privy Council to allow an aj)j)eal against this decision was 
rolused on general grounds. The Judicial Committee expressed no 
opinion as to the soundness of the decision (Px ivtrit McCrca., 20 I.A, 
90 ; S.C. 15 All. 310). 

’ Jte^ V. Padala Venlcahminn^ 3 Mad. 4. 

- lieg. \\ Itammruii, I N.W.P. 40. 
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it was the intention of the person who procured the endorse¬ 
ment to make on the face of the stamp paper. The offence 
of forgery (i,e. in Bamsaruns case) had, therefore, not pro¬ 
ceeded beyond the stage of preparation, but in the case now 
before the Court tJiere liad been an actual fabrication; 
something had been done.” ... ‘‘I do not say that in the 
case cited (i,e. Bamsanm^s case) the accused should have' 
been discharged. Had the point been taken, the Court 
might have held the accused guilty of the offence of which 
the petitioner had been convicted.” The argument which 
Turner, J., foreshadowed as one wiiich might liave been 
successful in procuring the conviction of Kamsarun was 
obviously this: that as soon as the stamj) was lianded over 
to Chetoo, a fraudulent document had actually come into 
existence by the official endorsement which it bore that it 
had been sold to Chotak, and that this was not merely a 
preparation for a forgery, like buying a blank stamp, in the 
market, but was the first .'^tep in the series of acts by which 
the intended forgery would have been carried out. 

§ G87. In a later Calcutta ca.se,^ it appeared that the 
prisoner had given orders to the Burdwan Press to print 
one hundred receipt forms, similar to those formerly used 
by the Bengal Coal Company; that he corrected one proof 
ot those forms, and was suggesting further corrections in 
a second proof, in order to assimilate the form to that at 
present used by the Company, when he was arrested. The 
report does not state whetl)er the form purported to be 
issued by the Bengal Coal Company for coals supplied by 
it, but it is consistent with the judgment that it did. A 
conviction for attempting to commit forgery was set aside* 
Garth, C.J., said : “I have already said that,in my opinion, 
the printed form was not in itself a false document, and 
that it would not have become a false document, or part of 
a document, according to the definition in s. 461, until tiie 
seal or signature ot the Bengal Coal Company hud been 
forged upon it, so us to make it appear that such seal or 
signature was that of the Bengal Coal Company, The 
prisoner, therefore, would not be guilty of the offence of 
forgery until the printed form had thus been converted 
mto a false document; and for the same reason X think that 
he \Y)uld not be guilty of an attempt to commit forgery 
Until he had <lone some act towards making one of the forms 
a false document. If, for instance, he luid been caught in 

^ Beg. V. Biasat Ali^ 7 Cal. 352. 
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the act of writing the name of the Company upon the 
printed form, and had only completed a single ikter of the 
name, I think that he would have been guilty of the offence 
charged, because, to use the words of Lord Blackburn,^ 

the actual transaction would have commenced, which 
would have ended in the crime of forgery, if not inter¬ 
rupted.” But as it was, all that he did consisted in mere 
preparation for the commission of the crime.” 

According to this decision, if Eamsaruri, in the case cited 
above, had written out the whole of the document, with 
genuine signatures of a writer and witnesses, he would Jiave 
committed no offence till he had begun to forge the name 
• of Chotak. Both these decisions were disapproved by the 
Court in McCrea's case, cited above. In exactly such a 
case, where a stamp had been purchased in the name of one 
Kehri, whose name was endorsed upon it by the vendor, 
and where the commencement of a bond in his name had 
been written, the Allahabad High Court considered that 
everything necessary to make out an attempt had been done.*-^ 

§ G88. Prom the foregoing remarks it will appear, that 
to constitute an attempt, there must be an intention to 
commit a particular crime, a commencement of the com¬ 
mission, and an act done towards the commission. Some¬ 
times the act done may bo innocent, except for the inten¬ 
tion ; as, for instance, putting money into a man’s pocket, 
in order to charge him with thelt.^ Sometimes it may be 
criminal; as, for instance, an attempt to rob, commenced by 
an assault But in either case, if the act is to be aggra¬ 
vated by the particular intent assigned, that intent mnst be 
proved, as being the essence of the offence, and though it 
may be presumed from the surrounding circumstances, it 
cannot be assumed. For instance, if a man is found in a 
house at midnight, it might, under one set of circumstances, 
be the fair presumption that he came to steal; under 
another set, that he came to commit adultery; under a 
third set of circumstances, no presumption of any criminal 
intent might arise. Where a particular intent is charged, 
as constituting an attempt to commit a specific crime, it is 
not necessary that there should be any evidence of the 
intent besides the circumstiuices connected with the abortive 
act itself. But unless those circumstances, coupled with 
dhe other evidence (if any), establish, not only some criminal 
^ 1 In Itcf/. V. ChccM.man, cited ante, § 683. 

‘ lUg, V. Kalgui 16 All. 409. 1 Bidiop, § 680. 
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.nt, but the particular criminal intent which has been 
charged, the prisoner must be acquitted. 

Hence, also, the particular intention must last until such 
an act has been done, as would, by its union with the inten¬ 
tion, constitute a criminal attempt. But as soon as this 
•stage has been reached, the criminal attempt is complete. 
Sliould the party then aUandon the prosecution of the 
•oflence, irom fear, fatigue, repentance, or any other cause, 
he will still be punishable for the attempt. For instance, 
it a man goes to a place armed, intending to commit murder, 
but when he is there does not find his enemy, or, having 
found him, shrinks from attacking him, this would not be an 
attempt.^ feo, if he went to a house with implements of 
housebreaking, intending to commit burglary, but on 
reaching the door, Iieard cries of distress, and broke in to 
rescue the suflerer, this would neither bo housebreaking 
nor an attempt at it. But if a thief, having entered a house 
in order to steal, finds a dying man inside and then gives up 
his criminal object, and remains in the house merely to 
.assist liim, he would still be indictable for an attempt to 
steal in a dw^elling-house.^ And it has been so ruled in 
America, wliere, in cases of attemjjt to commit rape, the 
prisoner had voluntarily desisted before consummating' his 
•object.3 

§ 689. An attempt to do an act wdiich, if accomplished, 
would not be an offence under the Penal Code, cannot be 
an offence under s. 511.^ 

Where a prisoner lias been indicted for committing any 
offence, the jury may find him not guilty of committing, 
but guilty ot attempting to commit the offence under this 
section.® 

An attempt to commit an offence punishable with whip- 
.ping is not so punishable.® JSTor can a person who is con¬ 
victed of an attempt to commit an offence under Chapter 
XII. or XVII. be subjected to extra punishment under 
s. 75 in consequence of a previous conviction under those 
chapters. This only applies to cases where both convictions 
have been punishable under those chapters.'^ 

V. 1 1). B. 201. 

; bishop, §§ 366, 664, 692. a §. 664, n. 5. 

0 11 Bom. 376. Grim. P.G., s. 238. 

HC CC 37 ^ 

' V. Moonemwiuy^ptr Bittleston, J., 1st ^Mad. Sess., 1865; Emi^rm 

'V. i\aaQ, imirn, 5 Bom. l40; Eraimss v. Itam Dayal, 3 All. 773. 
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CHAPTEE XVI. 

PLEADING. 

I.’ Form of Charge, § 690—692. 

II. Alteration and Amendment, §§ 693—698. 

III. Joinder of Charges, §§ 699— 702. 

IV. Joinder of Defendants, §§ 703, 704. 

V. Pleas: 

1. Want of Jurisdiction, §§ 705—^728. 

2. Previons Acquittal or Convictiou, §§ 729—734. 

§ 690. Form of Charge.—Chapter XIX. of tlie Criminat’ 
Procedure Code contaius the following provisions :— 

221. Every charge under this Code shall state the offence- 
with which the accused is charged. 

If the law which creates the offence give.s it any specific- 
name, the offence may be described in the charge by that 
name only. 

If the law which created the offence does not give it any 
specific name, so much of the definition of the offence must 
he stated as to give the accused notice ^of the matter with- 
which he is charged. 

The law and section of the law against which the offence 
is said to have been committed shall he mentioned in the 
charge. 

The fact that the charge is made is equivalent to a state¬ 
ment that every legal condition required by law to consti¬ 
tute the ollence charged was fulfilled in the particular case. 

In the Presidency towns the charge shall be written in< 
English; elsewhere it shall be written either in English or 
in the language of the court. 

If the acemsed has been previously convicted of any 
offence, and it is intended to prove such previous conviction 
for the purpose of affecting the punishment which the Court, 
is competent to award, the fact, date, and place of the- 
previous conviction shall be stated in the charge. If such. 
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fitateraent is omitted, the Court may add it at any time 
before sentence is passed. 

222. The charge shall contain such particulars as to the 
time and place of the alleged offence, and the person (if any) 
4ind the thing (if any) in respect of whicli it was committed, 
as are reasonably sufficient to give the accused notice of the 
matter with which he is ciiarged. 

223. When the nature of the case is such that the par¬ 
ticulars mentioned in ss. 221 and 222 do not give suflicient 
notice to the accused person of the matter with which he is 
‘Charged, the charge shall also contain such particulars of 
the manner in which the alleged offence was committed as 
will be sufficient for that purpose. 

224. In every charge words used in describing an offence 
shall be deemed to have been used in the sense attached to 
them respectively by the law under ivhich such offence is 
punishable. 

The application of these sections is further pointed out by 
the illustrations. Section 221, illus. {a) and (fc), shows that 
the allegation that a person has committed a particular 
offence implicitly negatives his coming within any of the pro¬ 
visoes or general Exceptions which would excuse or modify it. 
Further, the Evidence Act, I. of 1872, s. 105, provides that 

when a person is accused of any offence, the burden of 
proving the existence of circumstances bringing the case 
within any of the general Exceptions in the Indian Penal 
Code, or within any special Exception or proviso contained 
in any other part of the same Code, or in any law defining 
the offence, is on him, and the Court shall presume the 
absence of such circumstances.” ‘ 

§ 691. Where a person is charged with any aggravated 
form of a particular offence, whether the aggravating matter 
is contained in a separate section, or in a distinct clause of 
the general section, the charge should allege that he has 
•done the particular thing which constitutes the aggravation 
of the offence, so as specially to call his attention to the fact 
which, if proved, will subject him to special punish men t.‘*^ 
On the same principle, where an offence has no specific name, 
and can only be described by its definition, every part of 

<•) )Q Frosad Faudah, 4 Cal. 1*21; Fey. v. Fhun. Singhy 0 All. 

‘ As to .s. 75, 75./. V. 9 Mad. 284; fi. 221, 5 Siith. Cr. 

3.ettor 6: s. 388, 5 isnth. ( r. Letter 4: - . 892. 1 Suth. Cr. I otter 11; 
s. 167, Fuy. \. Oiuigunihiy G Ruin. H.C. C i \ 48. 
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the definition which indicates a separate ingredient in tlie- 
offence should be recited in the charge.^ So also sufficient 
particulars of tlie mode in which an offence is committed 
must be stated to show the accused what the case is which 
lie has to meet. It is not necessary to tell a person 
who is charged with murdering AB, whether he cut off his- 
liead or blew his brains out. It is necessary to tell a man 
who is accused of giving false evidence, where he gave it and 
what he said which is asserted to be false/-^ 


§ 692. The mode of proceeding where a previous con¬ 
viction is charged with a view to .s. 75 of the Penal Code, iS' 
laid down in the Criminal Procedure Code, s. 310. 

(a) The part of the charge stating the previous conviction 
shall not be read out in court, nor shall the accused be asked 
whether he has been previously convicted as alleged in the 
<*harge, unless and until he lias either pleaded guilty to, or 
been convicted of, the subsequent offence. 

(5) It he pleads guilty to, or is convicted of, the subse¬ 
quent offence, he shall then be asked whether he has been 
previously convicted, as alleged in the charge. 

(e) If he answers that ho has been so previously convicted,, 
the judge may proceed to pass sentence on him accordingly ; 
but it he denies that he has been so previously convicted, or 
refuses to, or does not, answer such question, the jury or 
the Court and the assessors (as the case may be) shall then 
inquire concerning such previous conviction, and in such 
case (where the trial is by jury) it shall not be necessary to 
swear the jurors again. 

Notwithstanding anything in this section, evidence of the- 
previous conviction may be given at the trial for the sub¬ 
sequent offence,- if the fact of the previous conviction is- 
relevant under the provisions of the Indian Evidence Act„ 
1872 (Act IV. of 1891, s. 9). 

Except in the last-named case, the fact of the previous-^ 
conviction must be found as a fact by the jury, or, if there is 
none by the Court, before sentence is passed, and therefore 
it cannot be added to the charge after sentence is passed. 
A mere verbal statement in court that the prisoner had been. 


[ See, as to s. 149.4 Suth. Cr. Letter 10 ; 5 Suth. Cr. Letter 1 : s. 211, 
2 Hath. Cr. Letter 2; s. 289, 5 vSuth. Or. Letter 7; Orini. P.C., «. 221, 
illns. (d), 

" Crim. P.C., s. 228, and illustrations. As to s. 193, /A//, v. Jamurnw, 
7 Is.W.P. 187; AV//. v. Mahant j J/;Wr, 7 P.I..R. Appx. GG; s. 21B>. 
2 Sutli. Cr. Letter 11 ; s. 342. 5 Huth. Cr. Letter 7. 
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previously convicted, followed by an admission on bis part 
that the fact was so, is not sufficient.^ 

Forms of charges are given in the Grim. P.C., Sched. Y. 
To prevent any failure of justice from non-compliance with 
those forms, or with the above provisions, it is further pro¬ 
vided by tlie Grim. P.C., s. 225, that “No error in stating- 
either the offence or the particulars required to be stated in 
the charge, and no otnission to state the offence or those 
particulars, shall be regarded at any stage of the case as 
material, unless the accused was misled by such error or 
omission.” It is for the Gourt to consider whether the 
accused was misled.‘-^ 

§ 693. Alteration and Amendment of Charge.—By the Grim 
P.C., s. 226, when any person is committed for trial without 
a charge, or with an imperfect or erroneous charge, the 
Gourt, or, in the case of the High Gourt, the clerk of the 
Grown, may frame a charge, as the case may be, having 
regard to the rules contained in this Gode as to the form of 
charges. 

227. Any court may alter any charge at any time before 
judgment is pronounced, or, in the case of trials before the 
Gourt of Sessions or High Gourt, before the verdict of the 
jury is returned or the opinions of the assessors are ex¬ 
pressed. 

Every such alteration shall be read and explained to the 
accused. 

228. If the charge framed or alteration made under ss. 226 
or 227 is such that proceeding immediately with the trial 
is not likely, in the opinion of the Gotirt, to prejudice the 
accused in liis defence or the prosecutor in the conduct of the- 
ca^e, the Gourt may, in its discretion, after such charge or 
alteration has been framed or made, proceed with the trial 
as if the new or altered charge liad been with the original 
charge. 

229. If the new or altered charge is such that proceeding 
immediately with the trial is likely, in the opinion of the 
Gourt, to prejudice the accused or the prosecutor as afore¬ 
said, the Gourt may either direct a new trial or adjourn the 
trial for such period as may he necessary. 

230. If the offence stated in the new or altered charge is 

^ 7?^7. V. Txajcoomar Bo$e, 10 Butli. Cr. 41: llcq, v. Kuan Chanihr 
2i. Sutb. Cr. 40; Pay. v. .^heik Jakir, 22 Blithe Cr: 80. 

Bee tlie illustrations to s. 2*25: and v. l^akhmaf 10 11< m. H.C- 
C.O. 373. 
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for the prosecution of which previous sanction is neces¬ 
sary, the case shall not be proceeded with until such sanction 
is obtained, unless sanction has already been obtained for a 
prosecution on the same facts as those on which the new or 
altered charge is founded. 

231. Whenever a charge is altered by the Court after the 
eommencemeiit of the trial, the prosecutor and the accased 
shall be allowed to recall or re-summon, and examine with 
reference to such alteration, any w'itness who may have been 
examined. 

232. If any Appellate Court, or the High Court in the 
exercise of its powers of revision or of its powers under 
Chapter XX\ II., is - of opinion that any person convicted of 
an offence was misled in his defence by the absence of a 
charge or by an error in the charge, it shall direct a new 
trial to be had upon a charge framed in whatever manner it 
thinks fit. 

If the Court is of opinion that the facts of the case are 
such tliat no valid charge could be preferred against the 
accused in respect of the facts proved, it shall quash the 
conviction. 

.§ 694. The object of these sections is to secure that 
justice shall be done between the Crown and the prisoner in 
regard to the facts proved against him before the committing 
magistrate, and in respect ot whicli he has been committed 
to take his trial. Justice would be frustrated if it was 
necessary to try him upon a charge which did not apply 
completely, or at all, to the offence which the facts alleged 
against him would establish, or if charges were omitted 
which might turn out upon the trial to be more properly 
borne out by the evidence than those upon which he had 
been committed. None of these sections, however, allows of 
trying a prisoner for an offence which is not only distinct 
from that made out against liim by the magistrate, but 
which could not bo proved by the evidence taken befoje 
him. The following case arose in Madras: a murder 
occurred, and^ one Chiruthayi was committed for trial under 
s. 201, for assisting in burying tlie body; and the appellant 
under s. 202, for not giving information* of the murder. At 
the trial the appellant pleaded guilty; but the judge, influ¬ 
enced by facts which had come to his knowledge in the 
murder case, added a fresh charge again.st him under ss. 109 
and 201, and then, under.protest from the appellant, required 
him to plead to it. He then tendero'l a pardon to Chiruthayi, 
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and, upon her evidence, convicted the appellant. The High 
Court set aside the conviction. They pointed out that, except 
in the case of certain ofl'ences committed before it, or under 
its own cognizance,^ a court of session cannot take cogni¬ 
zance of any offence unless the accused person has been 
committed by a magistrate. Tiie court can draw up a 
charge for any offence which it considers proved by the 
evidence taken before the committing magLstrate, but it 
cannot draw up a charge for an ofteuce for which, upon that 
evidence, the prisoner could not have been committed, and 
then call fresh evidence to support the new charge, and 
convict upon it. The result of such a proceeding would be 
to dispense with a committal, and to unite the two stages 
into one. They held tliat the action of the judge in adding 
the charge was ultra vireSy and was not a mere error of pro¬ 
cedure, but an improjier assumption of jurisdiction.- 

§ 695. The words ‘-committed for trial without a charge,*' 
in s. 226, are not confined to cases where a prisoner has been 
committed without any charge being drawn up; they also 
apply to cases in which there is no charge of such an oflence 
as the sessions judge, or the clerk of the Crown, may think 
the prisoner ought to be tried for on the evidence against 
liim.^ Where the prisoner is likely to be prejudiced by a 
new charge being brought against him, the proper time to 
take the objection would be when he is called upon to plead 
t') the charge. Section 227 refers to cases where, after the 
plea has been recorded, circumstances arise which induce 
the Court to alter the charge during the course of the trial. 
This will generally happen when some variance arises between 
the evidence and the charge, or where circumstances of 
aggravation are proved, which may render it expedient to 
cliarge an offence of a particular character as being punish¬ 
able under a different section of the Code. It will be 
observed that s. 227 only speaks of altering a charge, and 
says nothing about adding one. Whether a new charge can 
l>e added after the trial has commenced is a point on which 
there is a centtiet of decisions, lu 1871 a prisoner had been 
committed to the court of session on a charge under s. 477. 
In the course of the trial the judge added auotlier charge 


' Grim. P.G. of 1872, ss. 435, 472, 471: Grim. P.O. of 1882, ss. 477, 
478,480. 

-llama Variaa Jla/a v. Reri.. 3 Mad. 351; .sic also v. IIV/A' .l0‘, 
3N.\V.l\337; />(^s^§ 695. ‘ 

^ V. Jppaua i' dbhau'i, 8 Tk>ni. 200. 
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binder s. 193, and allowed proof of a deposition, in ^vhicdi 
the prisoner had given evidence in a former trial, that the 
security, which was the subject of the charge under s. 477, 
had been returned to its owner. The prisoner was convicted 
of both offences. Turner, J., in quashing the conviction, 
said: “Although a sessions judge has power to alter or 
amend a charge, he cannot add an entirely new charge, 
Avhich is not even cognate to the charge on whicli an accused 
person has been committed for trial. The jndgo might 
have directed the commitment of the accused on a charge 
under s. 193, or he might, at the former trial, himself have 
committed the accused, but he could not, on the trial of the 
accused for an offence under s. 477, add a charge under 
s. 193.” ^ In 1884 two prisoners, Appa and Eaghu, were tried 
on the following charges: (1) that they both committed 
murder ; (2) that Appa murdered, and that Eaghu abetted 
Jiim in the murder ; (3) that Eaghu murdered, and that 
Appa abetted him. On the trial Eaghu was admitted as 
Queens evidence, and the case proceeded against Appa 
alone. The jury returned a verdict of guilty, and then 
explained that they found Appa “guilty of abetment—of 
abetment generally.” The judge refused to accept the 
verdict, and pointed out that Appa was only charged with 
abetting Eaghu. The jury said that they had supposed he 
was charged Avith abetment generally. Upon this the 
Advocate-General applied to add a charge of “ abetment of 
murder, committed by some person or persons unknown.” 
This charge was allowed under s. 227. It Avas not read and 
explained to the accused, who was represented by counsel, 
but counsel Avas asked if he Avislied for a neiv trial on the 
amended charge. Counsel replied in the negative, but 
asked that the point should be reserved, whether the amend¬ 
ment could be made. The original and added charges were 
then read out separately to the jury, Avho found the prisoner 
guilty on the new charge. On the appeal, it was contended 
by the CroAvn that the Avord “charge” in s. 227 meant the 
aggregate of all the separate oftences for Avhich the prisoner 
Avas tried, and that the addition of a new count to the 
indictment was merely an altercation of the charge. The 
n)ajority of the Court, Scott, J.j dissenting, said : “ Wo think 
that, upon the proper construction of this Gode^ ‘ charge' is 
used in s. 227 as the statement of a specific charge, and that 
the learned judge was Avrong in framing a new charge in 
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addition to the original charges.*^ The Court, however, con¬ 
sidered that there was no reason why the charge of abetment 
originally preferred against Appa should not have been 
altered by substituting for the name of Raghu the general 
words given in the new charge. Such an alteration appears 
to come strictly within the object of s. 227. Hence, the 
•error was one of form, and not of substance, and therefore, 
under s. 537 of the Criminal Procedure Code, the Court 
declined to interfere with the conviction.^ In 1886 two men 
were committed for trial to ihe sessions court for killing 
•one Jaisukli. At the trial tlie judge added a charge under 
s. 323 for an assault on a man named Chiddu, which took 
place as part of the transaction in which Jaisukh was killed. 
The prisoners were convicted of both charges. On appeal, 
the proceeding was supported under s. 226, which apparentl}^ 
•only refers to the framing of a charge before the trial. 
Even upon this view, Edge, C.J., held that tlie judge hud 
no power to act as he did; he said; In this case the 
prisoners were not committed ‘ without a charge,’ for they 
were sent up on a charge on which they have been actually 
eoiivicted. Nor cun it be said that the charge was an 
^imperfect’ charge, for it disclosed a separate offence. Nor 
yet IS it an ‘erroneous ’ charge, for the evidence shows that 
the offence as charged was established. 1 therefore con¬ 
sider that the offence, as charged, does not come within the 
terms of s. 226 of the Criminal Procedure, and I consider 
.that the adding of this charge was an irregularity in the 
proceedings.” The Court, however, considered that under 
•s. 537 of the Criminal Procedure Code the irregularity was 
not one whicli would warrant a reversal of the sentence, as 
it did not appear that it had caused any failure of justice.*-^ 
In a case before the same court in 1887, the prisoner was 

• charged with offences under ss. ^J:67 and 471. At the end of 
the case for the prosecution, when the counsel for the prisoner 
had submitted that there was no case to go to the jury, 
Straight, J., ordered the clerk of the Crown, under s. 227 of 
the Criminal Procedure Code, to frame a new charge for labri- 

• cating false evidence under s. JJh3. To this the prisoner’s 
counsel objected, citing the liombay case, lleg, v. Appa 
/Suhhana, by which Straight, J., refused to be bound. 
Neiiljor of the cases in his own court, Beg, v. Waris Ali, nor 
Beg, Y. Kharga, were brought to his notice. The prisoner 


* /leg. V. Jjgtfinti 8 Doiii. 2 )d, p. 211. 

“ Jl^g. V. 1\ lift,'(fit y 8 All. DOk 
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was acquitted of the original charges, and convicted of tho 
new one. No appeal appears to have been brought.^ It 
submitted that this decision, if cited as an authority liere- 
after, may deserve reconsideration. 

An alternation of the charge under s. 227 includes a with- 
di’awal by a sessions judge of a charge which he had himself 
framed, and added to the charges already sent up by the 
committing magistrate. No withdrawal of a charge made* 
by the committing magistrate, which amounted to a qua^^h- 
ing of his commitment, could be made by any authority 
except the High Court.^ 

§ 696. No amendment can be made in the charge under 
s. 227 after a verdict or the opinion of the assessors has been 
given. In Eeg. v. Siilhana already referred to;"^ it 

was held that the amendment, if otherwise admissible, was 
in time until the verdict wiis recorded. The judge ^vas. 
authorised, under the Criminal Procedure Code, s. o03, to aslr 
the jury such questions as are necessary to ascertain what 
their verdict is. Till those questions had been answered,, 
and a verdict had been accepted founded on their answer, 
and on any explanations by the judge resulting from their 
answer, the final verdict wdiicli the judge w'as bound to 
record had not been delivered. 

The course permitted by s. 228 of proceeding immedi¬ 
ately with the trial, after a new or altered charge has been 
made under ss. 226 or 227, will in general only be adopted 
where the charges are so closely related that they are only 
different ways of looking at the same facts, so that a de¬ 
fendant, who has come prepared to meet the charge ou' 
which lie was committed, will be under no disadvantage in 
meeting the new^ or amended charge.*^ Where, however, the^ 
new charge w’oiild i*aise different questions of law, or would 
admit of a different defence upon the facts, the Court should 
always act under s, 229.-'^ 

§ 697. Conviction of an Offence not charged.—Even where- 
no amendment of charge lias been inade, a failure of justice 
is provided against by the following sections of the Criminal. 
Procedure Code:— 

237. If, in the case mentioned in s. 236 (see 

* Ifei/. V. ihn'doriy 0 All. 

Dvarhi Jill V. Uni, 12 All. 551; Crim. P.(\, s. 215. 

8 Bom. 200 ; a n tv, $ G05. 

; Jtcff. V. Gvvlnd BnhU, il Bom. M C. 278. 

Itt'jj. V. Gov JUn'id(V<, 5 Eoin. H.C. C-.C. 7G. 
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§ G99), the accused is charged with one offence, and it 
appears in evidence that he committed a different ofience 
for which he might have been charged under the provisions 
of that section, he may be convicted of the offence which 
he is shown to have committed, although he was not charged 
with it. 


Illustration, 

A is charged with theft. It appears that he committed the offence 
of criminal breach of trust, or that or receiving stolen goods. Ho may 
be convicted of criminal breach of trust, or of receiving stolen goods 
(as the case may be), though he was not charged with such offence. 

2oS, When a person is charged with an offence consisting 
of several particulars, a combination of some only of which 
constitutes a complete minor oflence, and such combination 
is proved but the remaining particulars are not proved, he 
may be convicted of the minor offence, though he was not 
charged with it. 

When a person is charged with an offence, and facts are 
proved which reduce it to a minor offence, he may be con¬ 
victed of the minor offence, although he is not charged 
with it. 

JMothing in this section shall be deemed to authorize a 
conviction of any offence referred to in ss. 198 or 199 
when no complaint has been made as required by that 
section. 

Illustrations, 

(a) A is cliargod, under s. 407 of the Indian Penal Code, witli- 
criminal breach of trust in respect of property entrusted to him as a 
carrier. It appears that he did commit criminal bretich of trust under 
H, 400 in resi)cct of the property, but that it was not entrusted to him 
as a carrier. He may be convicted of criminal breach of trust under 
s. 400. 

(b) A is charged, under s. 325 of the Indian Penal Code, with 
causing grievous hurt. He proves that lie acted on grave and suddeu 
provocation. Ho may be convicted under s. 335 of tluit 0(xle. 

Section 237 will only apply where the same facts are 
capable of being viewed in different ways, so as to constitute 
different offences. Section 238 applies where a failure t i 
prove certain facts leaves evidence sufficient to prove a 
iessei offence, which is indicated by the charge, i^or in¬ 
stance, where the prisoners w'ero charged under s. 149, coni' 
bined with s. 325, with being members of an unlawlul 
assembly and committing grievous hurt, and the jury di'- 
believed the evidence as to the unlawful i^sembly, it wujs 
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lield tliat they were properly convicted of grievous hurt.^ 
The graver charge in such a case gives to the accused 
notice of all the circumstances going to constitute the minor 
one of which he maybe convicted. The latter is arrived 
at by mere subtraction from the foi-mer. But when this is 
not the case; where the circumstances embodied in the 
major charge do not necessarily, and according to the defi¬ 
nition of the offence imputed by that charge, constitute the 
minor offence also, the principle no longer applies, because 
notice of the former does not necessarily involve notice of 
all that constitutes the latter. The section is not intended 
to apply to a collateral offence. It is not open to a court 
to find a man guilty of the abetment of an offence on a 
charge of the offence itself.” ^ 

§ 698. The mode in which a charge is framed may have 
a very important effect upon the jurisdiction to try it. For 
instance, a charge of 'culpable homicide not amounting to 
murder may be tried by an officer who could not take 
cognizance of a charge of murder. Where there is evidence 
which might convert the minor into the graver offence, it is 
not absolutely illegal for tlie magistrate to try the case 
himself unders. 209 of the Criminal Procedure; but this is 
a course which he ought rarely to adopt, and never when 
the evidence clearly points to a more serious offence of the 
same genus beyond his jurisdiction.'^ Where, liowever, a 
general offence created by one section is treated in the Code 
as a specific offence, punishable more severely under a 
different section if it is perpetrated by particular means 
or upon a particular object, if the evidence shows that the 
specific offence has been committed, the charge ought to be 
framed under it, especially if it alters the jurisdiction.'^ 

§ 699. Joinder of Charges.—This is provided for by the 
following sections of the Criminal Procedure Code:-— 

233. For every distinct offence of which any person is 
accused there shall be a separate charge, and every such 
charge shall be tried separately, except in the cases men¬ 
tioned ill ss. 234, 235, 236, and 239. 

^ (loveni lufjnt of JJoUjaI v. Mohaddl, 5 Cal. 871. 

- J*cr \ynst, J., ill a case where a man charged with miirdor had 
been convicted under Crim. P.C., 1872, s. 457, of abetment of ili j same 
murder v. Chand 11 Bom. ti.C. 240. 

AW/. V. 10 Cal. 85; Weir, 7Ui : (niU;, § 001.. 

Ji*r Moduroi, 12 Mad. 54. 
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Ulustration-, 

A is accused of a theft on one occasion, and of causing grievous 
hurt on another occasion. A .must be seppately enlarged and 
•separately tried for the theft and the causing grievous hurt. 

234. When a person is accused of more offences than one 
•of the same kind, committed within the space of twelve 
months from the Hrst to the last of such offences, he may 
be charged with, and tried at one trial for, any number of 
them not exceeding three. 

Oflonces are of the same kind when they are punishable 
'\vith the same amount of punishment under the same 
section of the Indian Penal Code, or of any special or local 
law. 

235. I.—If, in one series of acts so connected together as 
to form the same transaction, more than one are committed 
by the same person, lie may be charged with, and tried at 
•one trial for, every such offence. 

II. —If the acts alleged constitute an offence falling 
within two or more separate definitions of any law in force 
for the time being by which offences are defined or punished, 
■the person accused of them may be charged with and tried 
at one trial for each of such offences. 

III. —If several acts, of which one or more than one 
would by itself or themselves consiitute an offence, con¬ 
stitute when combined a different offence, the person accused 
of them may be charged with and tried at one trial lor the 
•offence constituted by such acts when combined, or for any 
•offence constituted by any one, or more, of such acts. 

JS'othing contained in this section shall affect the Indian 
Penal Code, s. 71.^ 

23t). If a single act or series of acts is of such a nature 
that it is doubtful which of several offences the facts which 
can be proved will constitute, the accused person may be 
•charged with having committed all or any such offences; 
.and any number of such charges may be tried at once, or 
lie may be charged in the alternative with having com¬ 
mitted some one of the said offences. 

240. When more charges tliau one are made against the 
same person, and when a conviction has been had on one or 
more of tliem, the complainant, or the officer conducting 
the prosecution, may, with the consent of the Court, with- 
•draw the remaining charge or charges, or the -Court of its 

^ For a fall discussion of tliis section, sec Part I., note to s. 71. 
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own accord may stay the inquiry into, or trial of, such 
charge or charges. Such withdrawal shall have the effect 
of an acquittal on such charge or charges, unless the con¬ 
viction be set aside, in which case the said court (subject to- 
the order of the court setting aside the conviction) may 
proceed with the inquiry into or trial of the charge or 
charges so withdrawn. 

§ 700. Under s. 233, charges for receiving stolen property,, 
under s. 411, and for habitually receiving such property, 
under s. 413, iniist be tried separately.^ Cimrges of the samo 
kind, as defined in s. 234, may, however, be tri^d together 
wdthin the limits prescribed by that section. It will be 
observed that the definition of “offences of the same kind 
is different in s. 234 from what it was in the corresponding 
section 453 of the Grim. P.C. of 1872. The cases decided 
under the latter section will, therefore, be no longer appli¬ 
cable.'* It is not necessary that the offences should be against 
tlie same person.’* The limitation to three offences only 
applies to the number which may legally form part of a 
single trial. Any amount of offences, wherever and how¬ 
ever committed, may be charged against an offender, and 
tried consecutively, provided the trials are separate.^ 
lurther, a single offence may be committed in respect of 
several distinct matters. A prisoner was charged on one 
trial lor three distinct acts of breacli of trust, in respect of 
three sums deposited in the Savings bank. One of tlie 
three charges was in respect of a sum of Rs. 195, which was 
paid in on two occasions by a depositor. The prisoner’s 
books stated—falsely, as it was found—tliat he had paid out 
Ks. 150 and Rs. 45 on difl’erent dates to the depositor. It was 
argued that, if guilty, he had committed two offences in 
regard to the .Its. 195, and therefore the trial was bad, as 
four offences, not .three, Inid been united. The Court lield' 
that there was nothing to show that the whole Ha 195 had 
not ])een embezzled at once, the false entries being merely 
made to (junceal a single offence.^ So the nsiiig of eleven 

* /iV/. V. Uttom KooudoOy 8 Cal. 634; sou v. Hanriwmtaj 1 Bom.. 
GLO. 

“ >00 //c//. V. Ftiwu'w Donifjj G Sutli. Cr. 83; Mii/a v. 9 

C il. 371. 

•' JFitftf Mtffti V. sup.; lieff. Y.Jnnln Pramd^l All. 174. Tho 

ooiifJicting fioijision, Jtiuj. v. Murari, 4 All. 174, being niK)ii s. 453 of: 
i,Ih! Act of 1872, is no longer an authonty. 

* Jivfj. V. houolijojp 3 Cal. 540. 

** lit rc LnrJn,linnrdin^ 14 Cal, 128. 
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forged documents, by filing them together in a suit with 
-a written statement, is one offence, not eleven offence?.^ 
Where, however, diflerent acts are done in the course of the 
same transaction, whether they constitute distinct offence^ 
or wliether in combination they form a more aggravated 
offence, they may be tried together under s. 235; as, for 
instance, rioting, and luirt committed in the riot. But theie 
is nothing illegal in ti-ying tliem separately.^ 

§ 701. There appears to be a difference of opinion as to 
•the consequences of trying several offences together in vio¬ 
lation of s. 233 of the Criminal Procedure Code. In some 
oases the Court has held that the convictions resulting from 
the trial should be upheld, where it appeared that the 
prisoners had not been prejudiced in their defence by the 
•course improperly adopted.^ In other cases the Calcutta 
High Court has held that the conviction was bad, and that 
a new trial was necessary.^ Where two cross cases of rioting 
were heard one after the other, the accused in each case 
being examined as witnesses for the prosecution in the other, 
but in other respects the cases were treated as one case, the 
arguments in each case being heard together, and the 
opinions of the assessors being taken at one time, it was held 
that this course was irregular, but that, as it did not pre¬ 
judice the accused, no new trial w^as necessary by virtue of 
5 . 537.^ Even where a joint trial is permitted, the Court 
should take care that the accused are not prejudiced by such 
a course being taken, and should at all times be anxious to 
lend a willing ear to any application for separation of 
charges, and for separate trials upon separate charges.® 

§ 702. The form of an alternative charge under s. 236 is 
given in Sched. V. (4) of the Criminal Procedure Code, and 
the mode of pronouncing judgment is laid down in s. 367. 
An alternative charge is only allowed where a single act, or 
series of acts, is of such a nature that, if proved, it would 
be doubtful wliich of several offences would be constituted. 
Where, at the end of tlie trial, the judge believes the facts, 
but is doubtiul as to the application of the law to the facts, 

1 lirj. V. Jiaf/lm yath>r DiU, Cal, 413. 

- Ju rc Ameruddi/iy 8 Cal. 481. _ 

Jieg, V. llantuantay 1 Bom. GIO; Beg. v. Sreenath Knr, -S Cal. 4;>0; 
Beg. V. Bamanna, 12 Mad. 273; Baf. v. Mnhuts 14 All. 502. 

Ifjrruxe Domc^ 0 Sutli. Cl*. 83; Irt, r. L \ fn-unaraifiy I I Cal. 
128; Beg. v. Chaiidi fSingh. ibid. 805. 

^ 7iV*/. V. Cfinndra Jdiuiguy 20 Cal. 537. 

Bu' Norris, J., Miga v. Beg.^ 9 Cal. 371. 
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he may pronounce an alternative judgment. If he is doubt¬ 
ful Avhetlier sufi&cient tacts have been proved to make out 
any one of the charges, he must acquit.^ Where he finds, 
facts which are suflBcient to make out one or more charges, 
but rejects those facts which are essential to the others, he^ 
must acquit upon the latter, and find, eitlier positively or 
alternatively on the former.- The special case of alternative 
ciiarges for giving false evidence has already been discussed 
(ante, §§ 315, 317). 

§ 703. Joinder of Defendants is regulated by the Criminal 
Procedure Code, s. 239. ‘‘ When more persons than one are 

accused of the same offence, or of different offences com¬ 
mitted in the same transaction, or when one person is- 
accused of committing any offence, and another of abetment 
of, or attempt tt) commit, such offence, they may be charged 
and tried together, or separately, as the Court tliinks fit; and 
the provisions contained in the former part of this chapter 
shall apply to all such charges.” 

In order to enable several persons to be tried together 
under the second clause of the above section, it is necessary 
to show that tliey were engaged in the same transaction, with 
such a common intention as would make each person liable 
for the acts of the others under s. 34 of the Penal Code.. 
Otherwise, their offences are distinct, and their grounds of 
defence would be equally distinct.'^ Where defendants are 
tried together for oti'ences whicli are distinct, the conviction 
will be quashed.^ Even in a case where the offences are 
only technically distinct, as where several persons unite in 
giving fahe evidence in the same proceeding, the same result 
will follow. The union of all in the same trial must neces¬ 
sarily prejudice each by depriving him of the evidence of 
the others.'* Where the offences charged arise out of tho 
same transaction, if the interests of two sets of defendants 
are conilicting, there ought to be separate trials. .For 
instance, where two opposing parties commit a breach of the 
peace, a riot, or the like, each party ought to be tried sepa¬ 
rately Irom the othe r, as each will have e separate defence. 

^ Waf'ddar Khan v. 21 Cai. 955. 

- Jtq/. V. Jamurma, 7 M.W.P. 187. 

'* Pomm M. H.C. Pro., 28r(l April, 1888, Weir, 001; iivfj. v. 
,Sheilc Bazn, B.L.H., 811]). Vol. 750; 8.G. 8 8uth. Cr. 47 ; see antc^ § 70U. 

‘ Pidii>nnt\ i Itcddl v. lu-tj., 5 Mad. 20. 

JiHfj, Y. Anant Paut^ 4 All. 298; Jlvtj. Hhacurdshanhvr,^) Boni. 

C.(l 55: 8 Mad. Jl.(\ liuliniis 82: \. Mahartfi .U/ssc/*, T 

B.L.K. Appx. 06. 
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A joint trial will, however, not be absolutely illegal, but 
will be set aside if it appears that the parties have been 
prejudiced in their defence.^ And any proceeding by which 
the trials are apparently separate, but really mixed up 
together, will be equally objectionable. In a CMse where the 
opposing parties were sent up for trial under distinct com¬ 
mittals, the judge, with the consent of the pleaders, adopted 
this singular course. He first heard the witnesses for the* 
prosecution in the first case, and then heard the witnesses for 
the prosecution in the second case ; he then similarly heard 
the witnesses for the defence in each case separately, and the 
arguments of j)leaders. He then summed up both cases to 
the same jury, who returned a single verdict upon all the 
defendants. It was held that this was practically trying all 
the defendants together, and that in a case lieu’d by a 
jury the defendants must iiecessarily be prejudiced in their 
defence. 'I'he convictions w^ere quashed and a new^ trial 
ordered.'*^ So, where four persons w^ere charged with giving 
false evidence, and the judge, while professing to try eacli 
defendant separately, heard the evidence of the witnesses- 
only once, it wns held that this was substantially one trial.'^ 

§ 704. When it is said in s. 239 that several jDersons 
may be tried together for dilFerent oflences arising out of 
the same transaction, it is implied that all the oflences 
charged arose out of, or were connected parts of tho 
common transaction. It is not sufficient that the transaction 
common to all gave rise to a state of things which furnished 
an opportunity for distinct oflences. The police were pur¬ 
suing an investigation, in the course of whi(!h they arrested 
one Hanma, his wife liaklnna, and his son-in-law Yelliah. 
The four accused were charged w ith ill-treating and wrong¬ 
fully confining Hanma betw^een tho 5th and I8th of January. 
This was held by the High Court to be one transaction.. 
The same four were charged with ill-treating and wrongfully 
confining Yelliah between the 15th and 23rd of January. 
This again was held to be a single transaction. TJiree ot 
the accused were charged with a renewed confinenimt of 
Y'eliiah between the Stb of February and the yth of i\Iarcb. 
This was held to be a difierent transaction from the pre¬ 
ceding. One of tlie accuseil was charged with ill-treating 
llakhma on the 14th of January, and the hame man and 

> V. iShvil'l Jiazif, 9 ,Ik ; /ir.j. v. AIhJuI Ko'Ar, \) All. 

- 1loy.y( in Ituksh v. Jity., Cal. 

Xat/iu iihifkl! y. lie;, 1(1 Cal. lUo, 
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another of the accused with wrongfully confining lier on the 
15th of January. These were held to be two transactions, 
and not to form" part of the transactions in which Hanma or 
Yelliah were wronged. All the prisoners were tried jointly 
for the ofiences arising out of alt these separate transactions. 
It was held that this procedure was improper; that tlie 
prisoners had been prejudiced by it; and the convictions of 
those who appealed were set aside, and a new trial ordered.^ 

§ 705. Pleas.—Want of Jurisdiction.—British Subject.— 
AVant of jurisdiction may be pleaded eitlier in reference to 
the person, or to the offence, or to the judge. The liability 
of persons not subject to the local jurisdiction of the Indian 
eourts to be held in India has already been discussed in 
Part II., Chap. 11. In general, the immunity of such 
persons rests on the fact that tlie offence itself was outside 
the jurisdiction, a matter which is also considered in the 
same chapter. The exemption of European British subjects 
from the jurisdiction of the local courts has been reduced to 
very narrow limits in recent years. The term “ European 
British subject ” is defined by the Criminal Procedure, s. 4 
{u)y to mean— 

‘‘ (1) Any subject of Her Majesty born, naturalized, or 
domiciled in the United Kingdom of Great Britain and 
Ireland, or in any of the European, American, or Australian 
colonies or possessions of Her Majesty, or in the Colony of 
New Zealand, or in the Colony of the Cape of Good Hope, 
•or Natal. 

“ (2) Any child or grandchild of any such person by 
legitimate descent.’' ^ 

Any magistrate, who i.s in other respects authorized to do 
so, may entertain a complaint against a European British 
subject, and issue process to compel bis appearance ; but 
such process can only be made returnable before a magis¬ 
trate having jurisdiction to inquire into or try the case.'^ 
“ No magistrate, unless he is a justice of the peace, and 
(except in the case of a District magistrate or Presidency 
magistrate) unless he is a magistrate of the first class and 
a European British subject, shall inquire into or try any 
charge against a European Jfritish subject.” ^ “No judge 
presiding in a (Jourt of Hessiou (except the Sessions judge) 

^ l^eg. V. Fakircrpa, 15 Bom. 495. 

- See JJi: (Jeer •'itoiif f 22 Ch. IX. 243. 

Ch’im. s. 445. 

' Crim. P.C., s. 113, amended by Act Ill. of 1881, s. 3. 
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shall exercise jurisdiction over a European British subject 
utiless he himself is a European British subject; and, it he 
is an Assistant Sessions judge, unless he has held the office 
of Assistant Sessions judge for at least three years, and has 
been specially empowered in tins behalf by the Local 
Grovernment.’’ ^ ‘‘No Magistrate other than a District Magis- 
^ate or Presidency Magistrate shall pass any se .ence on a 
European British subject other than imprisonment for a 
term which may extend to three months, or fine, which may 
extend to one thousand rupees, or both ; and a District 
Magistrate may not pass any such sentence other than im¬ 
prisonment for a term which may extend to six months, or 
fine, which may extent to two thousand rupees, or both.” *^ 
“ No Court of Session shall pass on any European British 
subject any sentence other than a sentence of imprisonment 
for a term which may extend to one year, or fine, or both.’'^ 
By s. 447 of the Criminal Procedure Code, “ When an 
European British subject is accused of an offence before a 
magistrate, and such offence cannot, in the opinion of such 
magistrate, be adequately punished by him, and is not 
punishable with death or with transportation for life, such 
magistrate shall, if he thinks that the accused ought to be 
committed, commit him to the Court of Session, or, in the 
case of a Presidency Magistrate, to the High Court, 

“ When the offence which appears to have been committed 
is punishable with death or with transportation for life, the 
commitment shall be to the High Court.” 

Similarly, by s. 449, when the accused hiis been committed 
to the sessions, “ If at any time after the commitment and 
before signing judgment the presiding judge thinks that 
the offence which appears to b(^ proved cannot be adequately 
punished by such a sentence, he shall record his opinion to 


that effect, and transfer the case to the High Court. Such 


judge may either himself bind over, or direct the committing 
magistrate to bind over, the complainant and witnesses to 
appear before the High Court.” 

§ 706. Special provisions are made for the trial by jur^ 
of European British subjects who claim to be so tried, by 
the Criminal Procedure Code ss. 451, 4r)lA, 451B, and 452, 
as amended by Act III. of 1884, ss. 7 and 8. 

Where a European British subject has been declared to 


i Grim. P.C., s. 444, umendcd by Act HI. of 1884, ». 4. 

Grim. P.G., s. 440, amended by Act III. of 1881, s. 5. 
^ Grim. P.G., s. Iff). 
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be a vagrant, or convicted under ss. 22 or 23 of the Vagrant 
•Act, he forfeits all the special privileges of a British subject, 
and is liable as if he were a European who is not a British 
subject.” ^ 

Any person who is about to be dealt with by a magistrate 
•or session judge in a manner which would be unlawful if 
he were a European British subject, must, if he wishes to 
assert his privilege, claim to be dealt with as a European 
British subject, and state the grounds of such claim to the 
magistrate before whom he is brought for the purposes of 
-inquiry or trial. A wrong decision on his claim forms a 
ground of appeal in the case ot conviction, or, if he is com¬ 
mitted for trial, he may renew the objection before the 
court to which he is committed.^ If he fails to make, or 
renew his claim, as the case may be, he will be held to have 
relinquished his claim, -and his conviction or committal will 
then be legal, though, if his claim had been maintained, it 
would have been without jurisdiction. It must, however, 
appear that his rights as a British subject had been distinctly 
made known to him, and that he was able to exercise his 
choice and judgment whether he would or would not claim 
those rights.^ He will also lose the benefit of all the special 
procedure under Chapter XXXIII. of the Crim. P.C., in¬ 
cluding the right to revision by the High Court.^^ The 
provision that lie must state the grounds of his claim 
appears to be directory and not imperative. In a case 
before the Allahabad High Court/'' a prisoner claimed to be 
dealt with as a European British subject, but did not state 
the grounds of his claim. The magistrate, without record ¬ 
ing any finding upon the claim, dealt with his case as if he 
were not a European British subject. The High Court 
remanded the case for a finding upon the point. It tiaen 
appeared that be was a European Britisli subject, and, the 
Court thereupon quashed the conviction, and remitted the 
case for disposal de novo, holding that they had no juris¬ 
diction to examine the case upon its merits. 

A European British subject who is unlawfully detained 
in custody by any peioon, may apply to the High Court 
which w^ould have jurisdiction over him in respect of any 
offence committed by him at the place where he was 
detained, and the High Court may thereupon issue orders, 


I Act IX. of 1874, s. 30. Crim. P.C., s. 453. 

^ In ro Quiros, G Cal. 8.4: Jhtj, v. Barth tt. 16 IMad. 308. 

^ Beg, V. Mirant, 12 Bom. 5G1. v. BcrrW, i All. 141. 



Avluch will have effect througlioiit the territories subject to 
their appellate criminal jurisdiction, and such other terri¬ 
tories as the Governor-General in Council may direct.^ 
This section assumes that the detention is unlawful. Neither 
under it, nor under any other law, does the High Court 
possess a power of appeal or revision over the sentences of 
courts outside British India.^ 

§ 707. Local Jurisdiction.—The jurisdiction of the Mofussil 
courts, with the exception of the special jurisdiction con¬ 
ferred by Act XXL of 1879, s. 8, and the Criminal Procedure 
Code, s.^ 188 {ante, § 30), and of the admiralty jurisdic¬ 
tion which they have recently acquired (see ante, § 39), 
depends' upon the offence having been committed within 
their local limits.^ For this purpose, however, the offence 
us considered as having been committed either where the act 
was done, or where the consequence ensued.^ Therefore, if a 
wound was given in one zillah, of which the sufferer died in 
another zillah, the offender might be tried in either. So, a 
person who posts a libel may be tried either in the district in 
which he posted it,® or in the district where, in consequence 
of the posting, it was received and read.® 

Where the prisoner was charged with having, at Calcutta, 
ubetted the waging of war against the Queen, and was tried 
and convicted at Patna, the conviction was affirmed, and 
the jurisdiction of the Patna Court upheld on two grounds: 
Jirst, because he was a member of a conspiracy, in pursuance 
of which certain illegal acts wore done in Patna by others, 
and sucli acts, being in furtherance of the common i)urpose, 
were his acts; secondly, because the prisoner had sent money 
by hundis froni Caicutba to Patna, and until the money 
reached its destination, tlie sending continued on the part 
of tiie prisoner, and was, therefore, a sending of the money 
within the Patna distric/i.’^ 

When an act is an*^offence by reason of its relation to 
any other act which is also an offence, or which would be an 
offence if the doer were capable of committing an offence, a 
•cliarge of the first-mentioned offence may be inquired into 

’ (‘rim, P.G., ss. 45G— 458: v. Thr o Mad. 33. 

•; h'nq/ress v. Ilnrrokoh, 9 (Jal. 288. 

C'rim. P.C., s. 177 ; v. Dinohundo, 7 (^al. 523. 

' Grim. P.C., s. 179. 

•; /:. V. Bnrdett, 4 B. cV A. 143. 

'' i{. V. Johnson^ 7 Past. 65; v. Kalfy Jhas JV/7/f r, 5 Sutb.Cr. 11. 

^ J!ey, V. Aunr Kkn,, 9 ]*>.L..U. A. Cr. 36; 17 8uth. Cr. 15. 
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or tried by a court within the local limits of whose jurisdic¬ 
tion either act was done.” ^ Therefore, abettors may be- 
tried either in the district in which they abetted the offence^ 
or in that where it was committed.^ 

Eeceivers may be tried in any district in which they have 
had possession of the property, or in which the theft may be 
tried.^ So, where the offence is a continuing one, as, for 
instance, the theft or misappropriation of property which is 
carried into several districts successfully, the offender may 
be tried in any district in which he continues the offence.^ 

§ 708. The offence of concealing or confining a person 
who has been kidnapped or abducted (s. 368), may be tried 
either in the district where the confinement or concealment 
took place, or in that where the kidnapping or abduction 
was committed.^’ 

“ When it is uncertain in which of several local areas an 
offence was committed ; or where an offence is committed, 
partly in one local area and partly in another ; or where an 
jffence is a continuing one, and continues to l3e committed 
in more local areas than one ; or where it consists of several 
acts done in different local areas, it may be inquired into or 
tried by a court having jurisdiction over any of such local 
areas.” ^ In this section the term “ local area ” only applies 
to an area over which the Criminal Procedure Code applies, 
It gives no jurisdiction in respect of offences committed out 
of Britisli India.'' 

Act XVIII. of 1862, s. 35 (now repealed), provided that a 
person, ‘‘accused of any offence alleged to have been com¬ 
mitted on a journey, or on any voyage, in British India,” 
may be tried in the High Court, ‘‘ if any part of the journey 
or voyage shall have been performed within the local limits 
of the jurisdiction of such Court.” In a case before the- 
Madras High Court, two railway guards were indicted under 
s. 27 of the Kailway Act, XVIII. o; 1854. It appeared that 
on a journey up to Madras, and some considerable distance 
from it, they were discovered to be in a state of intoxica¬ 
tion, and were both removed from the train, another gxiard 
being placed in charge. One of the prisoners remained 

» Crim.P.C.,s. mi 

Jbid.^ Ulus. {a). See, as to abetment by letter, Beg. v. ShcodiaU 16' 
All. 389; as to abetment of offences under the I^lerchaudise Marks^ 
Act, IX. of 1891, s. 22. 

- Crim. P.C., s. 180, iUm. (/;). ^ Cnm. P.O., s. 181. 

•* Criin. P.C., s. 180, Him. (c). Crim. P.C., s. 182. 

< Liehifrauvi'il Dnss v. BhugUit Pin>.\ IG Cal. 6G7. 
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tliat night at the station where he had been taken out. 
The other prisoner, as the train was moving off, broke away 
iiTom the peon in whose custody he was, jumped into the 
train, and so was taken on to Madras. They were convicted 
at the sessions, but on a special case reserved by Bittleston, 
J., it was held that the court had no jurisdiction to try 
them. They were East Indians, and s. 35 did not apply, 
the journey upon which the offence was committed having, 
in the case ot each, terminated beyond the limits of the 
High Court.^ 

A similar decision was given in -Bengal under s. 67 of 
the Grim. P.C., 1872, now s. 183. Under ilhcs» (a) (now 
omitted) it is stated that ^^an offence committed on a 
journey or voyage, may be inquired into and tried in any 
district through which the person by whom the offence was 
•committed, or the person against whom, or the thing in 
respect of which the offence was committed, passed in the 
course of that journey or voyage.” Two persons w^ere going 
by rail from i3ombay to Calcutta. The offence was com¬ 
mitted by one against the other before reaching Allahabad. 
At that town b^oth stopped, and afterwards proceeded to 
Calcutta by different trains, the accused after one day’s stay, 
^ind the prosecutrix after two days. It was held that there 
was no jurisdiction in Calcutta, and that to bring the case 
within the section the journey must be continuous from one 
terminus to another, regard being had, for the purpose of 
estimating the continuity, to all the ordinary incidents 
effecting journeys of the particular kind which may be 
under consideration.*^ 

Thuggee, murder as a thug, dacoity, dacoity with murder, 
and escape from custody may be tried where the accused is 
in custody.*^ 

The High Courts are also, by s, 23 of the Letters Patent, 
given an extraordinary criminal jurisdiction over all offences 
committed within the limits of their appellate jurisdiction, 
on charges preferred by the Advocate-General, or by any 
magistrate or other officer specially empoweiv-d by the 
Government in that behalf. 

§ 709. Nothing in these sections can be held to confer 

’ Jieg. V. Mulong, 1 Mad. H.C. 193. 

- fieg. V. .Pimu, 13 B.L.H. Appx. 4; S.C. 21 Sutb. Cr. 66.. The stopping 
of a vessel at ouo of its ports of call ou a continuous voyage is not a 
lireakiug of the journey ( v, Ahd^.ol Alccf 2 j Sulh Cr. 45). 

■' Criiu. P.C., s. Ibl. 
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jurisdiction over an offence ^vllich is committed out of India 
by a person who is not subject to Indian jurisdiction. Where 
a native of Xolapur, a foreign State, was convicted in 
Satara of abetting in Kolapur the commission of a murder 
in Satara, it was held that the conviction could not be sus¬ 
tained under s. 66 of the Act of 1872, whicli corresponds to 
s. 180 of the Act of 1882. The Court pointed out that the 
prisoner was not one of the classes subject to British juris¬ 
diction. That his offence was w^holly committed in a foreign 
State, and that both the Criminal Procedure Code and the 
Penal Code were limited to offences committed in India.^ 
And, conversely, the abetment in British India by a British 
subject, of an offence committed in a foreign State, is not an 
offence punishable under the Penal Code, and is therefore 
not triable in India," So a person, not a British subject,, 
who is found in possession in a native State of property 
taken by dacoity in British India, is not punisliabJe in 
British India unless it can be shown, either that lie took 
part in the dacoity, or that he received the stolen property 
with guilty knowledge within British jurisdiction,'"^ JSTor can 
a person be convicted of either a theft or a dacoity com¬ 
mitted out of British India, by virtue of his continuing in 
possession of the stolen property after he has come within 
British jurisdiction.'^ Where the original act was not a 
triable offence, the continued possession of the property is 
not a constructive continuance and renewal of the same 
offence. The same law has been laid down where a foreigner 
who had received goods out of the British territory was 
indicted as a receiver within that territory, and the Court 
stated that even a continued possession of them within the 
jurisdiction would not make him amenable to our courts.^ 
The same construction would, I imagine, be put upon the 
])resent s. 181. But retaining stolen 2 )roperty with a know¬ 
ledge that it was stolen is an offence different from the 
receiving, and. a foreigner who has stolen, or received 
siolen property in a loreign JStato, and who brings it into 
British India, and therein retains it witti a guilty knowledge, 
may be convicted in any British district in which he is 


^ Jiefj. x.Fi'rthafj 10 Eom. ILC. 35G; Jltth v. Katwarai, IG Bom. 178;. 
rt- Mu.hu ad, 10 Bom. 7iJ, 

lit'j. V. (jftniyaii o Jiuynf Laadra^ 19 Bom. 105. 

” Jit a. V. Ivirpal Sinf/h, 9 All. 523. 

^ Jictj. V. S(ihii?/a Utn'iad, 1 Bom. 50; //e^y. v. 1 ]\Iad. 71. 

Jitj. V. JJrrhar, d Bom. il.C. 38. 
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found in possession of tlie property.^ The difficulty which 
was raised by the Bombay High Court ^ as to treating pro¬ 
perty stolen abroad, as being stolen property within the 
meaning of s. 410, hns now been removed by the Amend¬ 
ment Act, VIII. of 1882, s. 8. 

§ 71 ^* Irregular Exercise of Jurisdiction.—Failure of 
justice arising from technical errors is provided against by 
tlie following sections of the Criminal Procedure Code. 

531. ‘‘No finding, sentence, or order of any criminal 
court shall be set «aside merely on the ground that the 
inquiry, trial, or other proceeding in the course of which it 
was arrived at or passed, took place in a wrong sessions 
division, district, subdivision, or other local area, unless it 
appears that such error occasioned a failure of justice.”^ 
This section, however, only applies to localities gove^^ned 
by the Criminal Procedure Code, and has no operation 
where jurisdiction has been wrongly assumed in respect of 
offences committed out of British India.*^ It does apply to 
a case where a sessions judge, who has jurisdiction over an 
offence, inadvertently tries it in a place outside the limits of 
liis sessions district, but within the limits of his general 
jurisdiction.^’ 

Section 532. If any magistrate or other authority, pur¬ 
porting to exercise powers duly conferred, which were not 
so conferred, commits an accused person for trial before a 
Court of Session or High Court, the court to which the 
commitment is made may, after perusal of the proceedings, 
accept the commitment if it considers that the accused has 
not been injured thereby, unless, during the inquiry and 
before the order of commitment, objection was made on 
behalf either of the accused or of the prosecution to the 
jurisdiction of such magistrate or other authority. 

If such court considers that the accused was injured, or if 
such objection was so made, it shall quash the commitment, 
and direct a fresh inquiry by a competent magistrate. 

In a case upon the corresponding section of Act X. of 
1872, where a sessions judge had accepted a cominitment 
from the magistrate of Hamirpur for an offence wldch was 

^ liCf/, Y. Sakhi/a Oovi^id, ub. sup.; Kntjrress w Shvnke}' 6 Cal. 

307 ; lity. V. Abdul Latiby 10 Bom. 186 ; J^eg. v. Duga Bhima, 13 Bom. 
147. 

- Empress v. Moorga Chettify 5 Bom. 338. 

•' /lag, V. Eif/lCy 16 Bom. 2(>0. 

* Bichifmnuud JJtX'is v. lihugh.n' FcVtii, 16 Cal. 667. 

•' Pipg. V. Enl Azii 'y 17 All.* 36. 
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really committed in Fatehpur, saying that he had no choice 
in the matter, as the prisoner was not prejudiced by the 
commitment, the Allahabad High Court directed the 
prisoner to be released, and to be handed over to the 
Fatehpur authorities. They said: That section contem¬ 
plates the contingency of a case which has been inquired 
into at the proper place, as indicated by s. G3 (now s. 177), 
being committed to the proper court of session by a par¬ 
ticular magistrate not duly empowered by law to make 
such a commitment. In the present instance, none of the 
Hamirpur magistrates had jurisdiction to inquire into the 
oftence. The proceedings in the case were illegal ah initio, 
and are accordingly quashed.’' ^ 

§ 711. Sanction for Prosecution. — In the case of certain 
offences under the Penal Code, it is made a condition pre¬ 
cedent to a prosecution that leave should have been granted 
by some particular authority. 

No charge of an offence punishable under ss. 121A or 
12-lA shall be entertained by any court unless the prosecu¬ 
tion be entertained by order of, or under authority from, the 
Local Government.^ 

No prosecution against any magistrate, military officer, 
police officer, soldier, or volunteer for any act purporting to 
be done under Chapter IX. of the Criminal Procedure Code, 
shall be instituted in any criminal court, except with the 
sanction of the Governor-General in Council.^ 

No court shall take cognizance— 

(a) of any offence punishable under ss. 172 —188 (both 
inclusive) of the Indian Penal Code, except with the previous 
sanction, or on the complaint, of the public servant con¬ 
cerned, or of some public servant to whom he is sub¬ 
ordinate ; 

(b) of any offence punishable under ss. 193,194, 195,196, 
199, 200, 205, 206, 207, 208, 209, 210, 211, or 228 of the 
same Code, when such offence is committed in, or in relation 
to, any proceeding in any court, except with the previous 
sanction, or on the complaint, of such court, or of some other 
court to which such court is subordinate ; 

(6) of any offence described in 8.463, or punishable under 
ss, 471,475, or 476 of the same Code, when such offence has 

^ V. Jagan Nuthy 8 All. 258, doubted m lieg. v. Fazl Azim, .17 
All, 86: and see contra^ licq. v. Ahhi Ilahiiy 18 Mad. 402. 

‘ Act XXVJl. of 1870, s; 14. ^ Grim. P.C., s, 132. 
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been committed by a party to any proceeding in any court 
in respect of a document given in evidence in siicli proceed¬ 
ing, except with the previous sanction, or on the complaint, 
'Of such court, or of some other court to which such court is 
subordinate. , 

The sanction referred to in this section may be expressed 
in general terms, and need not name the accused person ; 
but it shall, so far as practicable, specify the court or other 
place in which, and the occasion on which, the oftence \Yas 
♦committed. , 

When sanction is given in respect of any offence referred 
to in this section, the court taking cognizance of the case 
jnay frame a charge of any other oftence so referred to 
^which is disclosed by the facts. 

Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate; and no such sanction 
shall remain in force for more than six months from the date 
on which it was given. 

For the purposes of this section, every court other than 
.a Court of Small Causes, shall be deemed to be subordinate 
only to the court to which appeals Irom the former court 

•ordinarily lie. , 

The Courts of Small Causes in the Ppsidency towns shall 
be deemed to be subordinate to the High Court, and every 
♦other Court of Small Causes shall be deemed to be sub- 
•ordinate to the Court of Session lor the Sessions Division 
within which such Court is situate.^ . 

No court shall take cognizance of any offence punishable 
under Chapter VI. of the Indian Penal Code, except s. Iz/, 
-or punishable under s. 294A of the same Code, unless upon 
complaint made by order ot, or under authority from, t e 
* Governor-General in Council, the Local Government, oi 
some officer empowered by the Governor-General in Council 

.in this behalf.^ ^ , 

When any judge, or any public servant not removahie 

from his oftice without the sanction of the Government ot 
India, or the Local Government, is accused as such judge or 
public servant of any offence, no court shall take cognizance 
of such offence, except with the pr(wious sanction ot me 
•Government having power to order his removal, oi oi some 
officer empowered in this behalf by such Government, or ot 
some court or other authority to which such judge or public 

' Grim. P.C., s. l‘J5. - 
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servant is subordinate, and whose power to give such 
sanction has not been limited by such Government. 

Such Government may determine the person by whom,, 
and the manner in which, the prosecution of such judge or 
public servant is to be conducted, and may specify the court 
before which the trial is to be held.^ 

§ 712. Tlie words in ss. 195 and 197, ^‘no court shall take 
cognizance,” ‘‘ except with the previous sanction,” etc.,, 
differ slightly from those which were employed in the 
corresponding ss. 466—470 of Act X. of 1872. Both were 
probably intended to negative the legality of any retro¬ 
spective or implied sanction, such as was contemplated by 
Holloway, J., as sufficient under s. 167 of tlie Criminal Pro¬ 
cedure Act of 1861, and held by the High Court of Bombay 
to be sufficient under ss. 168 and 169 of the same Act.‘'^‘ 
Accordingly, it has been held that the sanction is a con¬ 
dition precedent to any proceedings being taken in regard 
to the offences specified, and that a conviction obtained 
without such sanction must be quashed/"^ It has also been 
held in Bengal that the error was not remedied by a section, 
corresponding to s. 537 of the Crim. P.C. of 1882. «The 
error in this case lias been committed neither in the charge 
nor in the proceedings on trial. The error has been com¬ 
mitted at the commencement, and no proceedings should 
have taken place previous to sanction being given.” ^ In a 
Bombay case governed by Crim. P.C., s. 197, tiie accused had 
been committed to the High Court without any sanction by 
Government, but after committal and before trial the neces¬ 
sary sanction was given. The High Court held that if no 
sanction had been obtained, there would be no jurisdiction,, 
but that under the special circumstances the commitment 
was only irregular, and that the judge presiding in the Court 
of Criminal Sessions to which tlie prisoner had been com¬ 
mitted had power in his discretion, under s. 532 of the 
Crim. P.C., to accept the commitment and to proceed with 

1 Ibid,, 8.197. 

- Jtcfj, V. Kristna llao, 7 Ma^l. H.C. 58; v. Gam'., 5 Bom. II.C. G.C. 

38 ; Ittfj, V. Miiluimniad Khan, 6 Bom. H.G. G.G. 51. 

Itejj, V. Makinta Chandra, 7 B.L.B. 2G, under the Act of 18G1; 8 
Mad. n.G. Rulings 2, under the Act of 1872; in rc Thathaym,12 Mad. 
47, under the Act of 1882. 

Jieg, V. Makiina Chandra, nh. iitij).; Jtajf'hunder Mozooimlar w. 
OmrcJiundtr, 22 Cal. 176. A contrary decision was given by a single 
judge in Allahabad, apparently without I’efereiice to the Bengal 
decision {JiHf, w Matahadal, V) All. 892;. 
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the trial.^ A complete absence of sanction np to conviction 
would vitiate the whole proceedings. A magistrate ma} 
in such a case receive a complaint of the nature mentionec 
against a public servant, and, if he think right, may make 
a preliminary inquiry into the truth of the complaint, bii 
lie is not authorized to cause the attendance of the accused,, 
or to take any evidence against him, until he has obtame 
the necessary sanction. Until the sanction is obtained, the 
magistrate has no jurisdiction, and a conviction lounded on 
evidence taken without jurisdiction would be bad.’ 

§ 713. Section 105 of the Grim. P.O. contemplates two 
sorts of proceedings—a private prosecution and an onicia 
prosecution. In the former case a sanction is necessaij. 
It is not a direction to prosecute, and ought not to be 
expressed so as to lead the person obtaining it to suppose 
that he is bound to prosecute. It is only a permission to- 
him to act in the matter at his own discretion and on hij> 
own responsibility.^ The intention ol the Legislature in 
requiring that a prosecution by a private party must be 
sanctioned is to enable the court to see whether theie is 
good ground for the application, or whether it is made 
s dely for the purpose of harassing the accused or preyent- 
ing any further legal proceedings which he may be entitlea 
to take.^ No proceeding by the court which has tried a 
case, whereby it recommends or directs a magistrate o 
investigate any matter with a view to criminal piocee ings 
to be taken by him, can be taken as a sanction to a puva e 
individual to prosecute.^ 

§ 714. Sanctiou under .s. 195 (6), (c) is only necessaiy 

where the offence has been committed in or in relation to 
a proceeding in a court. It is not required when a lalse 
document was presented to a registrar, or a lalse charge was 
preferred to the police., or lalse evidence has been given in 
an investigation conducted by the police." Under s. Ido {c), 
no sanction is necessary where the ofteiice is allegec q 
been committed by persons who were only witnesses lu tue 


^ V. MorUn^y 9 Boui. 288. 

- lieg. V. Par^hram KeshaVy 7 Rom. 11.C. C.U. 01. 

AV G'/yuV/iU/ i 8 Cal. 435. f*,nfnh 

^ .iP'fj.v. JfdJiOViod IG Suth. Ci*. 3f : ^ 

( 7iurnlery 7 Cal. 208; Atv/. v. pSheikh BearijVl Mad. 23^. 

“ Krtpu Xffth y, irrish CVyjotAr, IG Cal. 730. 

" lleg.x. JUmd'ury t^lnyh, 10 Suth. (h-. rr (trrMtrri. 

Cal., II. 439; Ihy. x.'SImiu Loll, 14 Gal., p. Uo; A,-i»«.sa/n< ^ * 

Mad. ->92; Jl'y. v. Irho^uto, 4 Bom. 479: v. U>ml, il Bom. t'-'J. 
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suit, as they do not fall within tlie meaning of ‘^parties to 
the proceeding ” in that clause.^ Where the charge is 
against a public servant, sanction is only required under 
s. 197, where the act complained of derives its special 
significance from tlie fact that it was done by a public 
•servant. No sanction is required for acts which a person, 
being a public servant, commits as a private itidividnal.^ 

§ 715. Sanction under s. 195 can only be granted by the 
•court l)efore which the offence was committed, or some court 
to which it is subordinate.*^ As a general rule, application 
should be first made to tlie court before which the offence 
was committed.*^ If the incumbent of the court is changed, 
the court still remains the same for this purpose.^ 

In the sections of Act X. of 1872 corresponding to s. 195, 
the power to sanction was given to any civil or criminal ” 
court in which the proceeding had taken place. These 
sections ivere held by the Allahabad High Court to apply 
to a revenue court.® The same decision was given by the 
Calcutta Court on the present section, which says any 
•court.’ ^ They said : “ Having regard to the obvious purpose 
for which s. 195 was enacted, we think that the widest 
possible meaning should be given to the word ‘court,’ as 
therein mentioned, and that it would include a tribunal 
empowered to deal with a particular matter, and authorised 
to receive evidence bearing on that matter, in order to 
enable it to arrive at a determination.”'^ A Mamlutdar’s 
Court, under Bombay Act, III. of 1876, and a Village 
MoonsifTs Court, under Madras Keg., IV. of 1816, can grant 
sanction in respect of offences committed before them.® As 
to whether a registrar or sub-registrar under Act III. of 
1877 is a court, there are conflicting decisions. Three 
•different High Courts have held that “ he is not,” on the 
ground that his functions in the cases in which he is 
authorised to take evidence are administrative, and not 
judicial.® On the other hand, the Madras High Court, in 
two decisions, has held that he is such a court.^® 

, ^ Eddara Virana v. Eeg., 8 Marl. 400. 

. - licg, V. Lakshmn}. 2 Bom. 4Sl. •• Re Kasichunder, G Cal. 4rl0. 

■ lie Rajah of Venhatagiri, 6 Mad. JI.C. 92. 

- 7 Mad. H.O. Rulings 12. « y, ^rhsuhh, 2 All. 538. 

^ RagUoohuns Hahoy v. Kokil Singh, 17 Cal. 872. 

^ lie S<vvaata, 6 Bom. 137; Reg. v. Venkayya, 11 INIad. 375. 

•* Reg. V. Suhhfi, 11 Mad. 3; Reg, v. Tidja, 12 Bom. 3G; Reg. v. 
RandaXl, 15 All. 141. 

Re Vcnkniachella 10 M. d. 154: Aichnyna v. ^iunnayua, 

Mad. 138 F.B. 
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p ' of s. 195, every court, other than a 

0111 1 01 Small Causes, shall be deemed to be subordinate to 
le eourt to which appeals from the former court ordinarily 
1 *1 difference that the particular proceeding 

n w lien the offence took place would have been appealable 
o a U"her tribunal. Therefore the court of a subordinate 
ju( ge IS subordinate to the district court, although tlie- 
amount at issue in the suit would have made the appeal lie^ 
c iiect to the High Court.^ A magistrate of the first class 
IS subordinate to the magistrate • of the district,- but the- 
assistant Collector is not.^ He is subordinate to the Collector,, 
ana the Collector is subordinate to the district judge."^ 

§ ‘ Sanction should not be given by any court with¬ 

out first examining the evidence. The object of giving the 
power to sanction is to secure, as far as possible, that no^mn 
shall be prosecuted unless the court hearing the case, or a. 
superior court, is satisfied that it is a proper case to put the 
party on his trial.’' Therefore, where the calendar is called 
lor under s. 435 of the Criminal Procedure Code, as tiie 
evidence on which the sentence is founded is not before the- 
examining officer, he cannot sanction a prosecution for any 
matter connected with it.'^ Hor can a judge sanction a 
prosecution fur forgery, where the forgery has not beem 
found by himself, but by an arbitrator to whom the question 
had been referred, whether a bond wtis executed or not. 
Before giving his sanction he should make an independent 
inquiry, so as to satisfy himself that there were materials- 
to justify a prosecution.^ In general, this inquiry is made 
during the progress of some judicial proceeding, either by 
the '.‘ourt which hears tlie evidence, or by the superior 
court which has all the evidence before it. Sometimes,, 
however, as in the case of applications for sanction to prose¬ 
cute under s. 211 of the Penal Code, the original proceeding 
has stopped short before the whole evidence in support ot 
the alleged false charge has been heard. In such a case it 
has frequently been held that it is illegal to sanction a pro¬ 
secution, till the original complainant has been allowed to 
bring forward all the testimony on which he relied in support 

V. 2 Bom. 481; re Anuaf 11 Bom.. 

44S; Maduray PiUaii v. Eiderton, 22 Cal. 487. 

: lie Gur ]>ayal, 2 All. 205; AN 7 . v. Eade. uut’h 7V. 2 Bom. 884. 

• Eey, V. Sarotam. G All. 08. 

: ITnri Prasad v. Pehi Dial 10 All. 582. 

11*^0. V. Knptru, 7 Mad. 560. 

Dars(4am Lai v, Bijai, G All. LOl. 
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oHils accusation.^ Where the judge who tries the case to 
the end proceeds afterwards to sanction a prosecution, no 
notice need be given to the party against whom sanction 
is granted.^*^ But where the whole proceedings have termi¬ 
nated, and the application for sanction is made to another 
judge, who has not heard the case, notice of the aj)plication 
mialit to be given, as the latter judge might possibly take a 
different view from his predecessor.^ 

§ 717. Where a case was amicably settled without any 
evidence being offered, and afterwards sanction was given to 
prosecute one of the parties for a false statement contained 
in a petition filed by him in the course of the suit, Garth, 
C.J., said: “If a case is settled without any evidence being 
gone into, it seems to me that the court in which the snit 
wjxs brought has no opportunity of judging of the hona fides 
•of the claim or defence ; and if it has any power at all under 
such circumstances, which I very much doubt, to give its 
sanction to criminal proceedings against either party, I 
think it would be guilty of a great impropriety and indiscre¬ 
tion ill so doing.” ^ This case was relied on by the Madras 
High Court in support of a ruling that “ it was not competent 
to the judge, on an application for sanction, to go beyond 
the record to determine whether sanction ought to be given, 
when the record itself disclosed no foundation whatever for 
the cliarges.”^ It is evident, however, that if this rule \yere 
imperative, no prosecution could ever be brought for perjury 
or forgery committed in a suit, founded on evidence which 
came to light after its termination. Suppose, for instance, 
that a chaige of rape is made and prosecuted to convietion, 
-and it is subsequently ascertained that at the time of the 
alleged offence tbe prosecutrix \vas at a different place, could 
it be contended that this fact, because it does not appear 
upon the record, is not one whicih might be placed before the 
sessions judge, ixs a groxind for his sanctioning a prosecution 
under ssl 195 or 211? The rule itself, and the two cases 


J Jieq. V. Skibo Brharo, G Cal. 584; rc Gufiri Saluii, G All. 114; re 
Guvindan, 7 Mad. 224; IBq. v. ^Sheikh Bcari, 10 Mad. 282; Kcdcmmih 
Das V. Molash Chaiuhr, IG Cal. 6G1; see contra (G/an- C/iunder v. 
Brotah Chundtry 7 Cal. 208, where Prinsep, J., puts his decision on tho 
fjtct tliat tho complainant had not asked the sanctioning magistrate to 
inquire into his case. 

- Beq. V. Sheikh Bcariy tdt, m}>. 

^[bhi.lakh SiiKjh V. Klmh Latf, 10 Cal. 1100. 

* Jxt Keisi GJiutidcr Aloiamdif G Cal. 440. 

* Za.nlndar of Sioaqirl v. Beg., G Mad. 29. 
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■^bove cited, have since been disapproved of by a later 
decision of the High Court of Bengal.^ 


§ 718. The sanction may be in general terms, but it must 
be so expressed as to point to a definite prosecution, and to 
•define the prosecution to which it points. It is not sufficient 
that it should grant a roving commission to the applicant 
to find out what offence, if any, lias been committed, and to 
commence proceedings in respect of it.'*^ It must not only 
specify the court, or other place, in which, and the occasion 
on which the offence was committed, but it should state 
the offence intended to be charged in general terms, though 
the details need not be given.^ The court shoiild specify 
tlie particular act or acts of forgery, and the particular 
words which constitute the perjury, for which permission to 
prosecute is given,*^ and the section or sections of tlie Penal 
Code under which it authorises criminal proceedings to be 
tahen.^ This, of course, does not prevent the court in 
which the trial takes place from framing a cluyge for any 
other offence which the facts may disclose. The court is 
not bound to name the accused person, nor to inejuire into 
all the persons who are implicated in the offence; ^ but this 
renders it all the more necessary so to limit the sanction, 
that all who are implicated may have notice that they are 
put on their defence. Where, however, the sanction 
expressly limited to certain definite persons by name, it 
be held that even under the words of the present Code a 
prosecution of any other person would not be adrmssible- 
'Where the offence of giving false evidence is charged in the 
alternative, sanction is necessary as regards each biauch oi 

the alternative.^ . . 

Sanction is required for the prosecution, not tor the 
prosecutor. Therefore its validity is not affected bv tlie 
<leath of the petitioner on whose prayer it was granted. 

§ 719. There is no period of limitation for applications 


* Shashi Ivnnicfr v. Shashi Kumavy 19 Cah 845- 
“ Baperam Surmtfh v. (ronri ^atli Dully 20 Gal. 4^4. 

Re Bdlaji 11 Bom. H.C. 84. 

10 Suth. Cr. 41; re Jivan J nilxudas^ 19 Bom. 8b2. 

^ Re Parsotam Lull, 6 Ah. 101. 

^ Re OovinduUy 7 ]\Iad. 224. • i 

licfi. V. I{aiki!<ho,c Hoy, 15 Suth. Cr. 55; JHg. v. MaJnma Uandw., 
7 B I li 26 

■*’ic 'Haian &itara,n, 11 Bom. H.C. 31; Haj. v. Dala Jiva, 10 Bom. 
190. 

« He TlMthujija, 12 Ma.l. -17. 
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for sanction to prosecute.^ No sanction under s. 195 remains 
in force for more than six months from the date on which 
it is given. When the prosecution has commenced within 
six months, it may then go on till it is completed.^ After 
the expiration of the six months without active steps beings 
taken, no fresh sanction can be granterl.® Where the judge 
who tried the case out of which the application for sanction 
arose has refused the sanction, it seems extremely doubtful 
whether a sanction given by his successor would be valid,^ 
Any sanction given or refused under s. 195 may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate. This power of revoca¬ 
tion may be exercised by the High Court either by way of 
appeal or revision,^ and either where the order of sanction is 
absolutely illegal, or where it is made by an improper 
exercise of discretion.^ The jurisdiction conferred by a 
sanction actually granted is valid till tlie sanction is set 
aside by a competent authority, and the legality of the- 
sanction cannot be questioned by any other authority.'^ 

§ 720. Where no application for sanction has been made,, 
or where the court to which it is made prefers to set on foot 
a public prosecution,® the court may proceed by way of 
complaint under s. 195. It lias been laid down in Allahabad 
and Bombay that a complaint under s. 195 must be shaped 
according to the provisions of s. 476, both as to the previous 
inquiry that is necessary, and as to the magistrate to whom 
the case is to be sent.^ Therefore, if the court which makes 
the complaint directs an inquiry to be made by a magistrate 
of a lower than the first class, the latter has no jurisdiction.^^ 


^ Heg. V. AdjiiAliia Singh, 10 AH. 350. ^ 

2 Gulah Binqh v. Dehi Prasad, 6 AH. 45. 

Darbari Mandar v. Jagoo Lai, 22 Cal. 573. See, as to the expira¬ 
tion of the six months dnrinj? the court holidays, Piaj Chundtv 
Mozumdar v. Gaur Chundcr, 22 Cal. 17G. 

Darbari Mandar v. Jagoo Lai, vh. siq*. 

Khepa Nath v. Grish bhander. 16 Cal. 730. 

lirg. V. Shibo Behara, 6 Cal. 584 ; Brg. v. Sahsnhh, 2 AH. 533 ; Aedar- 
nath Das v. Mohesh Chunder, 16 Cal. 661. 

' Prg, V. Trad Alhf, 4 Cal. 869. 

^ See, as to the grounds for adopting the latter course, ^jc/* Ailcman, J 
16 AH., p. 83. 

'•» Ishri Prasad v. Sham Lali, 1 All. 871; Beg. v. BacJuqgm, 13 Bom. 
109. 

Beg.v. Yrndava Chandraioma, 7 Mad. 189; Beg. v. Aiijgni, 

560. See, as to the illegality of a court proceeding under s. 4v6, 
2 )roprio rnotxi, in a matter not pending before it, Beg. v. Kappu, nb. sup.; 
rc Mathura D ie, 16 AH. 80. 



719 - 721 .] 


PUBLIC OFFICIALS. 


Jl 


As a general rule, the same necessity exists for making a 
preliminar) inquiry as to the guilt of tlie accused party 
previous to a complaint, as there would be previous to 
granting sanction, where the court which makes the com- 
phairit has not already got sufficient evidence before it.^ 
Ihere is, however, a difference between the language of the 
Criminal Procedure Code of 1872, s. 471, which directed the 
coiirt^ to make such preliminary inquiry as may be neces¬ 
sary,” and of s. 476 of the present Code, which directs it to 
make “ any preliminary inquiry which may be necessary.” 
Such an inquiry is therefore not compulsory, if under the 
facts of the case it is not necessary.^ 

A complaint made under s. 195 cannot be revoked by a 
higher authority. The prosecution so instituted must take 
its regular course, though of course the magistrate to whom 
the case is referred may dismiss the charge if it is not made 
out by the evidence.^ The High Court can, however, deal 
with any illegality in the proceedings which follow upon the 
complaint either by way of appeal or revision,^ 


§ 721. Under s. 197, the words ‘^not removable from 
office without the sanction of Government ’’ only apply to 
the preceding words “any public servant.” Therefore, a. 
district moonsijff cannot bo prosecuted on any complaint, 
made against him as a judge without sanction under this. 
section.^ But no sanction is required for the prosecution of" 
a police patel in Bombay, in consequence of the change in 
his position made by recent local legislation.^ 

“ The above section, by implication, vests in the court or- 
authority to whom the judge or public servant not remov¬ 
able, etc., is subordinate, the power of sanctioning or directing 
such prosecution. It does not say that the Government 
must give the power, but that it shall exist unless limited 
or reserved. Every court or authority, therefore, has it, . 
unless there is a limitation.” “ There js no provision that 
the sanction must be in writing. It is, no doubt, vory 


^ JRcr/, Baijoo Lall, 1 Cal. 450; Government v. Kurini'Inil^ G Cal. 
49G ; Khepu A^ath Qri^h Chundet\ 16 Cal. 730; llej. v. iin.nija lianif 
8 All. 38. 

“ Baperani Surma v. Gouri Xaih Buff, 20 Cal. 474 ; 7.*':^. v. Xfatabudaty 
15 All. 392. 

V. Rachappa. 13 .Bora. 109 ; re Mathura Das. 16 All. 80. 

^ Re J\[afhit7'af ah, siij)^; Khepu JSath v. Orish Ctf ii'ler, 16 Cal. lOO.. 
6 Mad. H.C. Appx. xxii. 

Rmpress v. Bhwp'raUy 4 r»om. 357, 

’ See licfj. \\ MaUmi\ 7 Bora. ll.C. C.C. 61, accord. 
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desirable that such sanction or direction should be put in 
writing and attached to the record, but it is 1 y no means 
legally imperative.”^ 

Where the Local Government limits its sanction by 
directions as to the person by whom, and the manner in 
which, a charge is to be preferred, these directions must be 
strictly carried out, and the court cannot entertain charges 
preferred by any other person, or in any other manner.^ 

By a Sladras Notification, of the 27th of August, 1873, 
tlie power to direct or sanction the entertainment of com¬ 
plaints of offences committed in their public capacity by 
subordinate magistrates (tahsildars and deputy tahsildars) 
has been restricted to the Board of Revenue. 

By a Madras Notification, of the 13th of September, 1873, 
the like power, in regard to all other classes of magistrates, 
is reserved to the Governor in Council. 

No prosecution for the offence of giving false evidence in 
any statement made by a person to whom a pardon has been 
tendered shall be entertained without tlie sanction of the 
High Court.^ 

Liistly, “ No court shall take cognizance of an offence 
falling under Chapter XIX. or Chapter XXL of the Indian 
Penal Code, or under ss. 493 — 496 (both inclusive) of the 
same Code, except upon a complaint made by some person 
.aggrieved by such offence.”'^ 

§ 722. Interest in Judge.—Another ground of exemption 
from jurisdiction arises from the Criminal Procedure Code, 
s. 555. “No judge or magistrate shall, except with the 
permission of the court to wliich an appeal lies from his 
• court, try or commit for trial any case to or in which he is 
a party, or personally interested; and no judge or magistrate 
shall hear an appeal from any judgment or order passed or 
made by himself. 

Explanation , —A judge or magistrate sliall not be deemed 
to be a party or personally interested, within the meaning 
of this section, to or in any case, merely because he is a 
Municipal Commissioner.” Nor shall he be disqualified for 
trying an offence against the Cantonment Act, because he 
is a member of the Cantonment Committee, or is the com- 

^ Per Holloway, J., Peg.Y, Krutna Ilaiii 7 Mad. H.G. 58 ; S.C. Weir, 
1st edit., p. 283, 2nd edit., p. 389 ; Peg. v. Narayaaasaini, ibid. 182. 

“ liefj. V. Vinayah. 8 Rom. ii.C. O.C. 32. 

^ Criin. P.C., s. 339 ; Jtt j. v. DaJa Jim, 10 Born. 190. 

^ Grim. P.G. 198. 
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cantonment, or because be bas 
elect 01 approved tbe prosecution.^ 

jurisprudenno down in this section is one of universal 

rank Who ’ applies to every official, bowever bigb in 

decreed in +f ^ Comfiany brought a suit which was 

decree w-ns Vice-Chancellor, and his 

Cottenlrim „ appeal by the Chancellor, Lord 

the commn’v he was a shareholder in 

down latelv’h "'“S set aside.'-* The rule was laid 

clearer than ^ fis follows : s “Nothing can be 

nidicial (liiiv t P^'icciple ot law that a person who has a 
inn- it if he? 1 ^ disqualifies himself from perform- 

he^'is alinni- t ^®. c-pecuniary interest in the decision which 
thanan imn-!?uT'^’? bias which renders him otlierwise 
be a iuderp ^ accuser, he must not 

the accus itinn I '“‘crest in the success of 

uecunki-vlnf?’ r s«®I' a 

Diquirv -is tn ‘'artlier 

b\^ til J T wbether or not the mind was actually biassed 

rtic-u tKr'*' *■"" “ «»l,li.Le<l, f.om 

decision L 1interesteil in the 
X?a o ’ ^ “ct as a judge. But it must be in 

must it - *'®C“ an accuser. The question 

t-il-on in •’ jadge whose impartiality is impugned 

ni ht- 1 - ^ P“'’‘ “’batever in tlie prosecution, either bv himself 
oi ny ins agents. 

neL.!:”!? strongest ground of disqualification is 

In , 1^ H “^forest. yVhen it is established, it i.s conclusive, 
nln ^ ^ ^“'Sbt exercise an influence, it is 

do ®^o"' probable they would 

tffin ;v/“i suggested tiiat a'convic- 

trn«t,?l- because it was 2 )asscd by justices who were 
, - => 01 certain societies, wliose money was invested on 

< vni-rnT'a 'iH® btigating corporation, the objection was 
euuled. Blackburn, J., alter pointing out that the tru.stees 
aau 110 personal interest in the matter, said: “There is no 
thu direct pecuniary interest, however small, in 

'“flah-y, does disqualify a iiersou from tictiug 
a jinlge in the matter.” “ Wlierever there is a real 

Act XIII. of 1881), s. 13. 

■ naes \-. GntriU Junction Cana! Co., 3 ILL. Cal 703. 

P. 384 Council of Medical Education, 13 Ch. U. 308, at 
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likelibood that the judge would, from kindred or any other 
cause, have a bias in favour of one of the parties, it would 
be very wrong for liim to act; and we are not to be under¬ 
stood to say that where there is a real bias of this sort the 
court would not interfere.” “ Circumstances from which 
a suspicion of favour may arise do not produce the same 
elfect as a pecuniary interest.” * The fact that a person lias 
been mixed up with a case as an adviser, or common friend 
of the contending parties, is not sufficient. Stephen, J., 
said: “The question is wliether Mr. Farrant had such a 
substantial interest other than pecuniary, as to make it 
likely that he would have a real bias.” ^ Where such cir¬ 
cumstances exist, it is not neces.sary to find that they would 
warp the judgment of the individual judge. It is enough if 
lliey might do so. It is essential to the sound administra¬ 
tion of justice that confidence should be felt in those who* 
dispense it, and that no case should be decided by any one 
upon whose impartiality any doubt can be felt. As Lord 
Esher, M.R., observed : “The question of incapacity is to be 
one of substance and of fact, and therefore it seems to me 
that the man’s position must be such that, in substance and 
in fact, he cannot be suspected. Not that any perversely 
minded person cannot suspect him, but that he must bear 
such a relation to the matter that he cannot reasonably be 
suspected of being biassed.”^ 

§ 724. When it is laid down that a man may not be at 
once a prosecutor and a judge, it is to be remembered that 
the term “ prosecutor” has several shades of meaning.. No 
one could suppose that a man may try a prisoner for an 
offence committed again.st himself, or his wife, or a member 
ot his own family.^ A prosecution may be carried on by a 
corporation, such as a bank, railway company, or canal 
company, in which the judge is a shareholder. Here he is 
again disqualified if he has, as such shareholder, any 
pecuniary interest in the result of the litigation. Again, the 
judge may be a member of a body created to discharge 
public functions, such as a Municipality, a Conservancy 

‘ Jhg. V. Hand, L.U., 1 Q.B. 23J. For a case in which such a bias- 
was held to exist, roo 7^//. v. Meyer, 1 Q.B.D. 173. 

- ]H(j. V. Farrant, 20 Q.B.D. 58. 

Adiuson V. Geneva} Voin'ril of Medical Education (1894), 1 Q.B* 
750, at T). 759 ; Serjeant v. Eah, 2 Q.B.D. 558. 

Bonn IJ.(^ lUilingR, 15tli Feb., 25tli August, 1887, 27tli Feb. 
1890, cited Suhoni^ Crim. T.C., 3rd edit., p. 85G. 
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Hoard, or a Council, ^vbose duty it i-^ to maintain the dis¬ 
cipline of a particular profession. Here the mere fact ot 
membership will not be a disqualification if the judge has 
taken no active part in bringing about or directing the 
prosecution.^ If, however, he has done so, then the prosecu¬ 
tion is his; and although he may derive no personal benefit 
from a conviction, still he has the real or assumed bias 
which arises from the fact, that he is leading a body which 
considers itself aggrieved by the defendant, and is trying to 
punish him.^ Accordingly, it has been several times held 
in India that a conviction for an offence under a Municipal 
Act, in which the chairman or a salaried officer of the cor¬ 
poration had sat as a justice, was illegal, and should keyset 
aside, notwithstanding the proviso at the end^ of s. 55i>» 
The object of the proviso was to enable a municipal com- 
missioiier to act as a judge, he having no interest in the 
matter beyond that which attached to the discharge of a 
imblic duty. It did not apply to the case of a person who, 
ironi his intimate connection with the corporation, had an 
interest, pecuniary or personal, which was likely to bias him 
in the matter of the prosecution.^ The same construction 
has been put upon a similar proviso of an Ijnglish statute.* 
A magistrate who has special charge of some particular 
Government interest, such as opium, excise, salt, forests, or 
the like, is not disqualified from exercising jurisdiction over 
offences in regard to such matters.® 

§ 72.1. A. still weaker case than any of the above is that 
of a judge, against whom it is merely objected that he had, 
§11 his magisterial capacity, been concerned in prosecut¬ 
ing the case in its earlier stages. It is evident that here 
there is no question of pecuniary or pei^sonal interest; but 
it is quite possible that an official who has begun by 
taking up the partisan view of a policeman, may find it 
difficult to assume the even impartiality of a judge. In 
tiuch a case the officer is not incapacitated from tr}dug tho 
charge ; but it is so undesirable, both for liimself and fer t le 
defendant, that he should do so, that where it is possi o 
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13 f'h. D. 3GL) . 
.. Fc'oz^ha Pcstonji, 18 Bom. 



■“ llvjh V. Milhthjv, 4 Q.B.D. 332. 
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the matter should bo disposed of by some independent 
authority.^ There may, however, be cases in which an 
executive officer has bef-n so mixed up in a case, has expressed 
such a strong opinion upon it, and has so advised active 
proceedings in the matter, that it would be absolutely im¬ 
proper that he should take a judicial part in any later stage 
of it.^ If the conduct of the prosecuting officer was in any 
way mixed up with that of the prisoner, so that he could be in 
any way affected by the defence set up, this would at once 
make him an interested party, so as to impose an absolute 
disqualification upon him as a judge.^ In Jio case can the 
same person combine the functions of prosecutor and judge in 
the same trial.*^ 

In some very rare instances it may happen that a fact 
which is important to a case is only known to the judge 
"who is trying it. Where this occurs, the knowledge of the 
judge can only be utilised by lus giving evidence as a wit¬ 
ness.^ In such a case the judge is a competent witness, and 
is not disqualified from trying the case by the fact that he 
gives evidence, although the necessity for liis doing so tur- 
nishes the strongest possible reason for his not sitting upon 
it,® It is obvious tiiat the evidence of an official, who descends 
from the bench to the witness-box, and then returns from the 
witness-box to the bench, cannot be dealt with in the 
interests of the prisoner like any other evidence. Accord- 
ingly, it has been held by the Calcutta High Court that a 
magistrate cannot himself be a witness in a case in which 
he is the sole judge of law and ot fact. The judges were 
divided as to the result of his being so. Markby, J., thought 
that the conviction should necessarily be set aside. Prinsep, 
J., was of opinion that this circumstance alone would not 
necessarily vitiate the proceedings, if, after setting aside, his 
evidence, Hiere w'as enough left to support the conviction, 

§ 726. In Dimes v. Grand . Junction Canal Co.° Baron 
Parke, in delivering the opinion of the judges, stated that a 


1 Be Jlct Lall Ihuj, 22 Sutli. Cr. 75; Ilcy. v. Him Lai Das, 8 B.L.IL 
Domrni v. Assam By,, 10 Cal. 915; Mn Nathu v. Gaguhha, 


19 Bom. 608. 

^ Beg. V. Bholanath >SV/^ 2 Cal. 23. 

^ Beg. V, GungadJnir Bhunjo, 3 Cal.J322. 

« See Indian Evidence Act, ]. of J872, s. 121. 

« AV//. V. Muhia Singh, 4 : B.L.E. A. Cr. lo ; Beg.x. Bhohumtu 


2 Cal. 23. 

< Reg, V. DonneUy, 2 Cal. 405. 


^ 3 H.L. 759. 
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decree given by a judge who was an interested party was 
not void, but only voidable, and that the decree itself, and 
all acts done under it, were valid unless and until it was set 
aside. This may throw some light upon a question which 
was raised in Reg, v. Bliolanath Se7i,^ as to whether the 
J)risoner could waiver the objection to the judge trying the 
case. If the fact of an interest absolutely destroyed the 
jurisdiction of the court, it is quite clear that no consent 
could confer a jurisdiction which did not exist.^ But if 
there was an absolute want of jurisdiction, the decree would 
be void, and not voidable. The better view^ seems to be 
that which is stated by Couch, C.J., in delivering the judg¬ 
ment of the Full Bench in Reg, v. Hii'a Lall Das: It is not 
a question of want of jurisdiction so much as of a disability 
arising from interest to exercise his jurisdiction in the par¬ 
ticular ease.” In the course of the argument the same 
judge said : *‘The practice in England is that if a justice is 
interested in the subject-matter of the suit, he discloses his 
interest, and leaves the parties to decide whether they are 
willing to abide by his decision in the case.”^ On the 
other hand, the impolicy of putting it upon the parties in a 
criminal case in India to wniver their objections is very 
great. As the Court said in Reg, v. Bliolanath Sen: '^ “ In 
the Mofussil most prisoners, not properly defended, would 
probably assent to any irregularity which the judge or 
magistrate trying them chose to suggest. There would be 
an end to all procedure if such an assent were held to 
warrant material and important irregularities.” 

§ 727, The general principle that no one should be judge 
in a case in w'hieh he is himself interested, is also recognized 
in s. 487 of the Criminal Procedure Code. 

‘‘ Except as provided in ss. 477, 480, and 485, no judge of 
a criminal court or magistrate, other than a judge ot a 
High Court, tlie Eecorder of Kangoon and the Presideuc) 
mugistrates, shall try any person for any offence referred to 
in s. 105, when such offence is committed before himselt, or 
in contempt of his authority, or is brought under his 
notice as such judge or magistrate in the course ot a judiciu 
proceeding. 

Nothing in ss. 476 or 482 shall prevent a magistuite 
1 2 Ojxl '•^‘1 

- Mtnat4d \aidu v, Sahrant> ihja Stsiri, 11 h^* 160. S.C. 11 
Mad. 26. 

^ 8 pp. 421, 431. ’ - ‘ ’“l-> P- 
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empowered to commit to the Court of Session or High 
Court, from himself committing any case to such court, or 
shall prevent a Presidency magistrate from himself disposing 
of any case, instead of sending it for inquiry to another 
magistrate.” 

The High Court of Madras has held that the disqualifi¬ 
cation contained in this section is personal, and does not 
extend to the court when occupied by different incumbents. 
Therefore an offence averred to in s. 195, when committed 
before a court filled by A, may be tried by the same court 
when filled by Bd Curiously enough, under the wording of 
the section, a contrary result is arrived at when the same 
person fills different courts. It has been decided by a Full 
Bench of the Calcutta High Court that, in s. 487, “effect 
must be given to the words ^as such judge or magistrate ; ’ 
and the meaning of dhe section must be taken to be, that 
when an ofience referred to in s. 195 of the Crim. P.C. has 
been committed before a judge of a criminal court or 
magistrate, or in contempt of his authority, or brought 
under his notice in the course of a judicial proceeding, he 
cannot himself try such offence.” Therefore it was held that 
A. B., as sessions judge, had jurisdiction to try a case under 
s. 196 of the I.P.C., although lie had himself sanctioned the 
prosecution in his character as district jiidge.^ This decision 
overrules so much of the ruling in Madhiih Cliunder \\ 
Novodeep Cliunder^ as decided the same point in an opposite 
way. It leaves that case untouched, however, so far as it 
decided, first, that the trial of an appeal is included in the 
words “ shall try any person; ” and, secondly, tliat the 
hearing of an appeal from an order refusing sanction to 
prosecute was “ a judicial proceeding ” within the meaning 
of the Criminal Procedure Code. 

A sessions judge cannot try an offence of giving false 
evidence committed before himselt in another criminal 
case;^ 

§ 728. When a prisoner is charged in the alternative with 
giving false evidence, either in a deposition before court A 
or in one before court B, if he is also found guilty in the 
alternative, it cannot be alleged as to either court that the 
offence was not committed before it, and thereiore neither 

1 Anon, 1 Mad. 305. . , ^ 

“ Keg, V. }5arat Chandra^ 16 Cal. 766, following Ahtprcss y. De huva, 
6 jBom. 479, niid followed by Keg, v. KajJi Dajh 18 Boin. 380. ^ 

16 Cal 121. ^ Keg. V. Makhihi.u, U All. 3ol. 
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court cau try the offence.^ If either court could find aftiiiUii- 
tiyely that the false statement was really given before the 
other court, the charge ought to be amended, and a tmaing 
upon the amended charge would be unobjectionable. 

The enlarged words contained in s. 487 have 
the difficult questions which arose under s. 473 of the Act 
of 1872, as to what offences could be said to have been 
^‘committed in contempt of the authority of the court. 

As regards all offences referred to in s. 195, there are now 
only three cases in which a court other than a High Uouit, 
etc., can try an offence committed before itself, etc., viz. m 
cases provided for by ss. 477, 480, and 485.^ 

§ 729. Previous Acquittal or Conviction.—The law upon 
this point is contained in the Criminal Procedure Code, 
8. 403. 

A person who has once been tried by a court of com¬ 
petent jurisdiction for an offence, and convicted or acquitted 
of such offence, shall, while such conviction or acquittal 
remains in force, not be liable to be tried again for the same 
offence, nor on the same facts for any other offence for which 
a different charge from the one made against him might 
have been made under s. 23G, or for \k’hich he might ha\e 
been convicted under s. 237.'^ 

“ A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge might have been made against him on the formei 
trial under s. 235, para. 1.^ 

A person convicted of any offence constituted by any 
act causing consequences which, together with such act, 
constituted a different offence irom that of which he was 
convicted, may be afterwards tried for such last-mentioned 
offence, if the consequences had not happened, or were not 
known to the court to have happened, at the time when ho 
was convicted. 

“ A person acquitted or convicted of any offence con¬ 
stituted by any acts may, notwithstanding such acquitta or 
conviction, be subsequently charged with, and tried foi, an\ 
other offence constituted by the same acts which he may 


. ‘ Siindriah v. Ileg., 3 Mad. 251. The apparently conflicting decision 
•u lieg. V. Xomal, 4 B.L.It. A. Or. 9, was given unAcr a section of tin. 
Act of 1861, which corresponds to s. ^17 of the Act of iooZ. 

^ See v. Kcishufiri Lol, 1 All. 625. 

^ 7?^. V. Sesluniya^ 13 Mad. 21, 

See them, aafe, §§ 697, 699. 


® See it, § u99. 
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have committed, if the court by which lie was first tried 
was not competent to try tlie offence with which he is 
subsequently charged. 

Explanation.—Hhe dismissal of a complaint, the stopping 
of proceedings under s. 249, the discharge of Jhe accused, 
or any entry made upon a charge under s. 273, is not an 
acquittal for the purposes of this section. 


Illustrations, 


‘‘(a) A is tried upon ca charge of theft as a servant, and acquitted. 
He cannot afterwards, while the acquittal remains in force, be charged 
with theft as a serv'ant, or, upon the same facts, with theft simply, or 

with criminal breach of trust. . i mi 

‘‘ {1) A is tried upon a charge of murder, and acquitted. There is 
no charge of robbery; but it appears from tho facts that A committed 
robbery at the time w’hen the murder was committed. He may after¬ 
wards be charged with, and tried for, robbery. 

(c) A is tried for causing grievous liurt, and convicted. The 
person injured afterwards dies. A may be tried again for culpable 

homicide. . . ^ i /.j.i 

''(d) A is charged before the Court of Session, and convicted, ot the 
culpable homicide of B. A may not afterwards be tried on the same 
facts for the murder of B. . i 

" (e) A is charged by a magistrate of the first class with, and con¬ 
victed by him of, voluntarily causing hurt to B. A may not after¬ 
wards be tried for voluntarily causing grievous hurt to B on the samo 
facts, unless tho case comes within para. 3 of tliis section. 

" (/*) A is charged by a magistrate of “the second class with, and 
convicted by liim of, theft of property from the person of B A may 
be subsequently charged with, and tried for, robbery on tlie samo 

A B and C are charged by a magistrate of tho first class witli, 
and convicted by him of, robbing D. A, B, and C may afterwards bo 
charged with, and tried for, dacoity on tiie same facts. 

§ 730. The first essential to a successful plea of acquittal 
or conviction is that the case should have been tried ; that 
is, that it should liave reached a stage winch entitled or 
required the judge to pronounce a decision upon the guilt 
or innocence of the accused. WJiere the case has nevei 
been inquired into at all,^ or has been disposed of m ^^7 
of the W'ays pointed out in the above explanation, it has not 
been tried.^ The non-appearance of the complainant in a 
summons case entitles, but does not compel, the magistrate 
to acquit the accused at once.^ In a warrant case, the 


Government of Bombay v. ShidoppOy 5 Bom. 405. 
JfioiVfftiidhu Gohfti'dhiotf 1 JB.ljtii* A. Or. 1: h<'i. '• 


Tikn Sinj’i, 


All. 2r>L 

■ Grim, r.a, F. 217. 
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absence of the complainant in a case wbich may be com¬ 
pounded only entitles the mafristrate to discharge the 
accused, which does not amount to an acquitta . 6 

withdrawal of the complainant in a summons case, an 
the compounding of an offence which may be compoun ei, 
amount to an acquittal.^ Under s. 333, the Advocate- 
General may, at any stage of a trial, inform the court that 
he will not further prosecute the defendant, and thereupon 
he shall be discharged; but such discharge sliall not 
amount to an acquittal. Tliis privilege does not ° 

any other representative of the Crown. The Calcutta ig 
Court has laid down that “ it was not competent to the 
Government vakeel, after a prisoner had been arraigned and 
had pleaded Not Guilty, to withdraw that charge ihe 
prisoner was entitled to a trial and a clear verdict o 
acquittal, if there was no sufficient evidence produce 
against him.” ^ 

§ 731. The next essential is that the court should have 
been one of competent jurisdiction. A sentence which has 
been passed by a court which had no jurisdiction is a meie 
iiullitv. When it has been set aside, it can of course have 
no efficacy as a bar to any future proceedings.^ When the 
sentence lias been one of acquittal, it is uimece.'‘Sary to se 
it asicle.^ The American courts have held that a coiiyic ion 
also is so completely a nullity, that it need not be set asr e 
before a fresh prosecution is instituted. Bnt if the piisono 
was actiiallv sulVering punishment under the erroneous con¬ 
viction, I think it would be necessary to remove it betoro 

further proceedings could be had.^ • i • f 

Where the court had jurisdiction over the entiie subjec - 
matter of the offeuce, its sentence, while still in foice, is 
bar to any further prosecution on the same charge, or upon 
any other charge which would be established by t le sum 
evidence as that on which the ftwmer prosecution ^^as • 
Tliis principle applies to proceedings spe^cml and 

local laws, as well as to cases under the Penal , 

not in any degree affected by tbe piinishmen^ 
by the want of punishment A person who \>as 

1 See 4 Mad. H.C. PailinRS 8; Reg, v. Loiter 'l. 

^ 2 Suth. Cr. 11)1 \Vah<^ J//., 

Suth. Cr. 42. 

’ V. ilrmn, 8 Boni. 307. 

" J'ee Bislio]), §§ m, 860. 


7 JUg. V. Gn^Oniji, 10 Bom. 181. 
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of an assault by a court of summary jurisdiction, was dis¬ 
charged -without any sentence of fine or imprisonment, on 
giving security for good behaviour. It was held that ho 
could not be convicted on indictment before a superior 
court for the same assault.^ Accordingly, a defendant who 
has been acquitted of an assault under s. 852, cannot, be 
tried again upon the same complaint and the same facts for 
causing hurt.^ Nor can a person acquitted of a breach of 
trust be tried upon the same facts alleged to be a theft or 
criminal misappropriation, or mce versa. For in all these 
cases if the facts set up in the second indictment had been 
proved in the first a conviction would have resulted (a?ite, 
§ 697). And similarly, a summary conviction under a statute 
for injuring a person by negligent conduct on a highway, 
was held to be an answer to an indictment for tlie same act 
treated as an assault.^ So where a man was charged with 
theft and mischief in respect of certain branches cut from 
a tree claimed by the prosecutor, and was acquitted of the 
charge of mischief on the ground that he had a good title 
to tile tree as against the prosecutor, but no finding was 
recorded as to the theft, it was held that no further pro¬ 
ceedings could be taken on that charge. It is evident that 
the facts alleged on tlie charge of mischief would have been 
equally good evidence as to the theft, and that both charges 
were equally negatived by the finding as to the title.^ 
Where a prisoner was convicted upon one indictment 
under s. 50 of the Post Office Act, XVII. of 1854,^ for 
fraudulently secreting a post-letter, and then w'as convicted 
upon a second indictment under the same section for 
fraudulently making aw'ay with the same letter, the first 
conviction was held to be a bar to tlie second indictment. 
Scotland, C.J., said: ‘‘In the present case the prisoner 
might properly have been charged in the first instance 
with both the criminal acts of fraudulently secreting and 
making away with the letter; and although either act is 
punishable under the section as an offence without any 
evidence of the other, still, as it appears that both acts 
w^ere connected and formed substantially a part of one 
and the same criminal transaction, and the evidence with 

' V. 21 Q.B.D. 423. 

Kaptan v. 7 B.L.U. App.t. xxv. ; S.C. IG Sutli. Cr. 3. 

^ Wrniys^ V. llopkin , L.B., lO Q.B. 378. 

^ lUg, V. Krrantveddi, 8 Mad. 230. 

“ Repealed by Act XIV. of IBGG. 
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reference to sucli acts was as necessary and material on the 
first charge as it was on the second, the prisoner must be 
considered to have been tried and in peril in respect of the 
^vhole transaction as one offence on the first charge. The 
evidence as to his making away with the letter was properly 
^ part of the case in stipport of the first charge, and the 
strongest proof of it. There was, in fact, no part of the 
evidence upon which the second conviction took place which 
was not properly evidence on the first charge.” ^ 


§ 732. On the other hand, where there are two completely 
different offences committed by the same person, one of 
which is^ charged and adjudicated upon in one trial, the 
decision is no bar to a charge for the second offence; though 
both offences originated from tlie same motive, formed part 
ot the same series of events, and were proved by the same 
Witnesses, and althougli the whole of the evidence necessary 
to prove the second offence had been produced on the former 
trial for the purpose of proving the first offence. This 
branch of the law was very liilly discussed by Sir B. Peacock, 
C.J., in a case where the prisoner was accused of having 
forged pottahs A and B, which bore the same date, and 
were produced by him in the same suit. He was committed 
and tried on a charge of forging pottah B only. On the 
trial both pottahs were produced, evidence was given indis¬ 
criminately as to both, and an inference was drawn from the 
exact similarity of the two signatures, that each must have 
been traced from a third genuine signature, wliich was 
proved to^ have been in the possession of the prisoner. He 
was acquitted, and lie was then put on his trial for forging 
pottah A and convicted. A plea of the former acquittal 
iiaving been overruled, the conviction was supported by 
the High Court on the ground that the offence of forging 
pottah A was a completely different offeiice from that of 
forging pottah B, and that although the same evidence was 
used to prove each offence, tliat evidence, if believed, would 
prove two oftences, not one offence.^ So there are cases in 
which the doing of an act constitutes one offence, and if 
certain consequences follow, a different offence is created. 


V. DaJapad, 1 Mad. ILO. 83. 

2‘'> ^ 7 Suth. Jr. 15, followed Beg. v. ML l(ivart/ay 

LI, where it was held that a charge of murdering d, ii|X)n 
^ prisoner was acquittetl, was no bar to ,i charge for attempt- 
tool'upon wliieli she was convicted, though both acts 
OK place at the same time and were proved by tho same evidence. 
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If a man wounds another, and is convicted and punished for 
the wounding, this is no bar to an indictment for culpable 
homicide if the injured person dies of the wound.^ If the 
accused Iiad been acquitted of the wounding, his acquittal 
would equally have been no bar to a conviction for the 
graver offence.® 

§ 733. An intermediate case between a complete existence 
and a complete want of jurisdi(5tion, is where certain acts 
constitute an offence within an inferior jurisdiction, and the 
same acts, either themselves, or coupled with other circum¬ 
stances, constitute an offence only cognizable by a higher 
jurisdiction. Here a conviction or acquittal by a magistrate 
for the offence which is within his jurisdiction, is no bar to 
proceedings by a higher tribunal for the offence which was 
bej'ond his jurisdiction.® 

The last clausa of section 403 and the Ulus. (/) and {g) 
which explain it, are no doubt strictly sound in priucij)le, 
but would work considerable injustice unless supplemented 
by other rules. It is evident in Ulus. (/) that the theft 
which is the subject of the first conviction, is the very 
same theft which is the largest ingredient in the criiuf 
which is the subject of the second conviction. So, in Ulus. 
(p') the same robbery which forms the whole of the crime 
charged in the first trial, is the principal part of the crime, 
charged in the second trial. Suppose, then, that in each 
pair of cases the presiding officer inflicted the maximum 
punishment, which was actually suffered, it is jilain that a 
single act of theft or robbery would have received its full 
penalty twice over. Such injustice would be prevented by 
providing that where the same sot of facts constituted 
different crimes which fell under different jurisdictions, the 
offender should only be tried by the court which could 
take cognizance of the graver offence {ante, § (Ifil); or 
that in such cases as .are described in Ulus. (/) and {g) the 
punishment inflicted by the second court should always 
niu concurrently with that inflicted by the inferior 
tribunal. 

§ 734. Whore a sentence either of acquittal or conviction 
has been set aside, it ceases of course to have any effect, 
either in the same or in any future proceeding. In the 
following case a question arose how far a sentence which 

* Jie/j. V. Jilorris, L.Tv., 1 C.C. 90. 

“ V. 7 N. W.P, 371. ^ 

' Itry. V. ranua, 7 N.W.P. 371; Vijn'iilcnid v. Chhjami, < -Had. 5i>7. 
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nad been reversed remained in force. The prisoners^were 
tried in circumstances within the meaning of s. 2o6 of 
the Criminal Procedure Code (ante, § 699), that is to say, 
for murder and grievous hurt committed in the luHher- 
ance of the common object of an unlawful assembly. They 
were acquitted of murder and convicted of grievous hurt. 
They appealed to the High Court, which ordered a new 
trial on the ground of misdirection by the judge. On 
the new trial they were convicted of culpable homicide 
not amounting to murder. They then appealed on the 
ground that on the former charge of murder they might 
have been convicted of culpable homicide not amounting 
to murder, and that the acquittal on this charge could 
not have been set aside by the High Court, as no appeal 
against it had been made by the Local Government (see 
2 )ost, § 783), and that it was therefore still in force. The 
High Court held that in cases such as are contemplated by 
s. 23G, where the jury acquits upon one view of the case and 
convicts upon another view, and there is an appeal against 
the conviction, the whole matter is before the High Court, 
and that if it orders a now trial, the whole matter is to be 
tried de novo, the acquittal and conviction being equally 
swept away. It would be different if the accused had been 
tried for two distinct offences constituted by two distinct 
acts. If the prisoner was acquitted of murdering A, and 
convicted of grievous hurt to B, and appealed against his 
conviction, ami a new trial was ordered in respect to it, the 
acquittal for murder would stand, and be a bar to any future 
proceedings.^ 

The burthen of proving a plea of previous acquittal or 
conviction rests upon the accused. The mode ot prool is 
laid down in s. 511 of the Criminal Procedure Code. 

^ Krishna Dhan Mandal v. Itefj,, 22 Cal. 377. 
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§ 735. In this chapter I do not propose to discuss the law 
of evidence generally, but only some special questions which 
arise in criminal trials. 

Accomplices.—The mere fact that a person has been 
accused of a crime, and discharged because there was no 
evidence on which he ought to have been committed, does 
not incapacitate him from being a witness against tliose who 
are ultimately put on their trial.^ Nor is a person who is 
actually an offender, and who has been illegally discharged 
by the police, unable to ^ive evidence against others.'^ Still 
less, of course, if he had been tried and acquitted. In one 
ease A and B were accused of being concerued in the same 
offence. A was tried first and acquitted. The Local 
Government appealed against his acquittal, and pending 
appeal the magistrate arrested him again. While under 
arrest, B was put on trial, and A \Yas called and examined 
against him. The Court disagreed in opinion as to whether 
the arrest of A was lawful,^ and whether his evidence was 
jH operly taken. Spankie, J., was of opinion that if \vhilo 
under arrest he was treated as an accused person, his evidence 
was inadmissible.'* The Criminal Procedure Code, s. 352 

^ ./try. V. Iklairy Lid IhsCj 7 Sufch. 44. 

2 Jkcg. V. Mona Funa, 16 Bora., p. 665. 

^ Now see Grim. P.G., s. 427. 

Ilej, V. Karijn 2 All. 387. 
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provides that no oath shall be administered to the accused. 
Section 343 directs that, except as provided by ss. 337 and 
338, no influence by means of any promise or threat or other¬ 
wise, shall be used to an accused person to induce him to 
disclose or withhold any matter within his knowledge. 
Then ss. 337 and 338 provide for the mode in which a 
pardon may be tendered to an accused person on condition 
of his making a full disclosure of every thing known to him 
in relation to the offence. Every person accepting such a 
pardon shall be examined as a witness. These sections 
apply in case of offences triable exclusively by the Court of 
Session or High Court. Therefore a pardon granted to a 
person who is accused of an offence not exclusively so 
triable will be bad, and if a person so pardoned is then 
examined as a witness in reference to the offence, his 
evidence is inadmissible against the other persons accused, 
and he cannot himself be charged wdth giving false evidence,^ 
A fortiori the evidence of a person still under accusation, and 
not pardoned, will be inadmissible in regard to the offence 
with wiiich he is charged, unless taken under s. 342 ( 2 ^ost, 
§ 756). ^Vhere, however, a prisoner has been induced to give 
•evidence under an illegal offer of pardon, if he has made 
a full disclosure, the public faith has so far been pledged to 
him, that he ought not to be prosecuted for any matter so 
disclosed by him, nor perhaps for any other.oflence of the 
same kind w'hich he may accidentally and without any bad 
design, have omitted from his confession.^ Where a 
prisoner made a statement under a promise of pardon, and 
then absconded, so that no pardon was ever granted, it was 
held that on his subsequent capture and trial the statement 
could not be used as evidence against him.^ 

These sections do not authorize the tender of a pardon to 
a person who has been convicted of the crime in question.^ 
There can, how^ever, be no objection to examining such a 


^ Iteg, Y. Ilanmanta, 1 Bom. 610, p. 617; Beg. v. Dala Jivay 10 Bom. 
190; Beg. v. Ashgar AH, 2 All. 260. bee, as to s. 33S, Beg. v. badJice 
Kasai, 10 Cal. 936; Beg, y.KriUu, 7 All. 160. As to tender pardon 
by a magistrato not empowered to do so, see Grim. B.C., s. y*'*; 

2 Beg. V. IJamnania, 1 Bom., p. 618, following B. v. Budd, 1 Oowp. 
331; Beg.y, Ganga Charan, 11 All. 79. wSee, as to the proper Pro^uio 
to be adopted when a pardon is tendered and refund, or f * 
Meg. V. Gagulu, 4 H.L.U. Appx. 50 : S.O. 12 Suth. Or. 80 i I^cg. ' • 

14 All. 33G; Meg. v. MuJna, Mi. 502 j Ihg. \. Jagal Vhandra, 2- Oal. 
50, at p. 69. 

^ lieg, V, Badavath Dosadh, 8 Suth. Cr. 53. 

^ iVr Duthoit, J., Beg. v. Kallu, 7 All., p. 163. 
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person as a witness.^ And sucli a course is constantly 
adopted in England. 

§ 736. Abettors of a crime are accomplices, and must 
be looked upon as sucb, if they are produced as witnesses 
against the principal offenders. If thev are not themselves 
under any criminal charge, their evidence is admissible 
without any tender of pardon.^ Witnesses who admit that 
they were cognizant of a crime, that they made no attempt 
to prevent it, and that they did not disclose its commission, 
are not necessarily accomplices, hut their evidence should 
be treated with suspicion, and only relied on to the same 
extent as that of accomplices.^ Spies and informers who, 
with a view of laying a trap for a suspected person, suggest 
to him the commission of an offence, and supply him with 
means for committing it, are themselves abettors of the 
offence and accomplices. Persons who, believing that an 
offence is about to be committed, lie in wait till it has been 
committed for the purpose of apprehending the offender, or 
who supply marked money for the purpose of furnishing 
evidence against him, are not accomplices.^ 

§ 737. The earliest and fullest decision on the question as 
to, the admissibility in India of the evidence of an accom¬ 
plice, will be found in the judgment of Sir B. Peacock, C. J., 
in a Full Bench ruling in 1866.^ All the English authorities, 
and their bearing on the Criminal Procedure Code, were 
examined, and, in accordance with them, the following 
principles were laid down : First, as a matter of law, that 
the uncorroborated ( vidence of an accomplice was sufficient 
to support a conviction. Second, as a matter of policy, that 
it was generally unsafe to rely on such evidence alone, and 
that juries ought to be advised not to convict on such 
evidence, unless it was corroborated in some material fact 
which tends to fix the guilt on the particular person charged. 
The same law is laid down by the Evidence Act, though, 
singularly enough, it is necessary to collect it from different 
parts of the Act. Section 133 provides that “ An accomplice 
sliall be a competent witness against an accused person, and 
a conviction is not illegal merely because it proceeds upon 


^ See Indian Evidence Act, p. 118. 

“ Ileg. Y. MaganM^ 14 Botu. 115: Erg, v, Imda l Khan, 8 All. 120. 

3 V. Cf^aada C/m, hUinir.y 21 Sutb. Cr. 55 ; Ishan Chandra v. 
21 Cal. m 

^ Eeg. V. Javechumm, 19 Bom. 3G3. 

^ Ec liluhee Enkshj 5 Sutb. Cr. 8U. 
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uncorroborated testimony of an accomplice/ Section 114 
states that the Court may presume the existence of any 
fact wliich it thinks likely to have happened, regard being 
had to the common course of material events, human conduct, 
and public and private business, in their relation^ to the 
facts of the particular case.” Then illus. (i) explains that 
the Court may presume that an accomplice is unworthy or 
credit, unless he is corroborated in material particulars. 
Then a further Explanation points out, that where the crime 
is one which involves no moral turpitude, and the person 
associated in it is of undoubted credibility, no further cor¬ 
roboration is needed. The result is, tliat the unanimous 
practice of all the High Courts in India is to act upon the 
])rinciples practised in England, and affirmed by the ruu 
Bench decision above referred to.^ The only points which 
require further consideration are, the nature of the corrobo¬ 
ration which is required, and the duty, of the Judge in laying 
down the law. 

§ 738. As to the first point, it is to be remembered that 
the accomplice certainly knows all the facts of the crime, 
and may very possibly" have some motive in accusing an 
It IS therefore no corroboration ot his 
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each.^ Where there are several accomplices, the evidence 
of one is no corroboration of that of the other.^ Confessions 
made by one of several prisoners who are being tried jointly 
for the same offence, though under s. 30 of the Evidence 
Act they may be taken into consideration by the Court as 
against the prisoners, are not corroboration of the evidence 
of a sworn accomplice.^ 

§ 739. The duties of a judge, in cases tried by jury, are 
laid down in ss. 297 and 298 of the Criminal Procedure 
Code. He is to sum up the evidence on both sides, and lay 
down the law by which the jury are to be guided.*^ He may, 
if he thinks proper, in the course of his summing up, express 
to the jury his opinion upon any question of fact, or upon any 
question of mixed law and fact, relevant to the proceeding.^ 
Then s. 537 provides that no linding, sentence, or order shall 
bo reversed or altered under Chapter XXVII., or on appeal 
or revision, on account of any misdirection in any charge to 
a jury, unless such misdirection has occasioned a ftiilure of 
justice. Lastly, s. 418 lays down that where the trial was 
by jury, the appeal shall be on a matter of law only. 

§ 740. The ai^plication of all these sections to cases where 
the judge has omitted to direct the jury as to the evidence 
of accomplices in conformity with the principles above 
stated, was fully discussed in the case of Elehee BuJcsh already 
referred to. The rules laid down by Sir B. Peacock have 
a general and wider bearing. He said If a judge, in a 
criminal trial in the Mofussil, were to tell the jury that in 
his opinion the evidence was sufficient to justify them in 
finding the prisoner guilty, in a case in which, if the 
judge had been trying the case with the aid of assessors, 
the High Court would, on appeal, have reversed his judg¬ 
ment if upon the same evidence he had coi^victed the 
prisoner, I have no doubt that the court ought, on appeal, 
to set aside a verdict of guilty found by the jury, not- 


1 Per Jervis, C. J., Peg. v. Stuhhs, Dearsl. C.C. 555; S.C. 25 L.J. M.C. 
16; per Alderson, B., Peg. v. Moores^ 7 C. & P. 270, approved 5 Suth. 
Cr., p. 84. 

^ Peg. v. Noalces, 5 C. & P. 326, approved 5 Suth. Or., p. 84. 

Peg. V. Malapa, 11 Bom. U.C. 196; Peg. v. Budhu Nanlcu^ 1 Bom. 
475; Peg. v. Jaffir AU, 19 Suth. Or. 57. 

^ See re Sriram Venikatammi^ 6 Mad. H.C. 120; Peg. v. Kali CharaUy 
6 B.L.Jt. Appx. 86; Peg. v. Jkubhoo Maliton^ 8 Cal., jd. 751. 

^ See Peg. v. Jhistee Khan^ 1 Suth. Cr. 17; Peg. v. Gunga Bishen, 
ibid. 26 ; Peg. v. Nim Chand, 20 Suth. Cr. 41; Peg. v. Pajcooniar Bose, 
10 B.L.U. Appx. 36. 

5 Suth. Cr., pp. 87—89. 
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withstanding the advice was merely as to the weight of 
evidence.’" 

‘‘So if a judge, instead of advising a jury not to convict 
upon the mere uncorroborated evidence of an accomplice, 
were to advise them to convict upon such evidence, or were 
to tell them that the uncorroborated evidence of an accom¬ 
plice given under a pardon was admissible, and that it was 
for them alone to form their opinion upon it, that a con¬ 
viction founded upon such evidence would be legal, and 
that such evidence without corroboration might be acted on 
with as much safety as that of any other witness, I think 
the error in the direction would form a good ground of 
appeal.” “ So also, I think it would be error in summing 
up if a judge, after pointing out the danger of acting upon 
the uncorroborated evidence of an accomplice, were to tell 
the jury that the evidence of the accomplice was corroborated 
by evidence of a fact which did not amount to any corro¬ 
boration at all.” 

“ The Code of Criminal Procedure provides that if a 
person is convicted on a trial by jury, the appeal shall be 
admissible only upon a matter of law. But it certainly is 
not against the principle, or even the letter of the Code, 
that the Court should have power to set aside a verdict ot 
guilty for an insufficient or defective summing up or the 
evidence, in a case in which, in their judgment, the verdict 
is not warranted by the facts.” “ Ample protection is 
afforded to prisoners by allowing the High Court to re\ eroe 
a verdict of guilty for any error of defect in the summing^ 
up, whenever the Court is of opinion that a failure ot 
justice has been thereby occasioned.’" ^ ^ 

“ It appears to me that, in all cases in which a finding ot 
guilty is set aside upon appeal, the court, if it thinks it 
necessary, may order a new trial. In some cases it may 
be necessary; for example, where evidence is impropei y 
rejected, or where, for other reasons, the Appellate Oourc 
is unable to form a correct opinion as to the guilt oi mno 
ceuce of the appellants. But when the finding an ^ \ 
viction are objected to upon the ground that the jiug 
iiot properly direct the jury to the degree of weight NvUicn 
ouglit to be given to the evidence, it appears to me i i ^ 
this court, sitting as an Appellate Court, is 
bound to send the case back lor a new trial, it le o 
arc of opinion tliat the evidence oonUl not, m any proper 
view of the case, support a conviction, it woulc Ol \vor->o 
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than useless to send the case for a new trial, in order that 
tne jury might have an opportunity of convicting upon such 
evidence under a proper summing up.” 1 

Where the judge has properly directed the jury, their 
verdict cannot be set aside, if they have chosen to convict 
upon the uncorroborated evidence of an accomplice,^ 

• ^ <" —The law as to confessions is contained 

m ss. 24— 30 of the Evidence Act, and ss. 162—164 of the 
Oriniinal Procedure Code. 

liist, as to the persons to whom confessions maybe made 
and the mode of recording them. By the Evidence Act: 

^0. “No confession made to a police officer shall be 
proved as against a person accused of any offence.” A state¬ 
ment, in the nature of a confession, overheard by a police¬ 
man, of whose presence the person making the' statement 
was unaware, is not excluded by this section.® 

26, « No confession made by any person whilst he is in the 
custody of a police officer, unless it be made in the imme¬ 
diate presence of a magistrate, shall be proved as against 
such person. Explanation.—In this section ‘ magistrate ’ does 
Bot include the head of a village discharging magisterial 
functions in the Presidency of Fort St. George, or in Burma 
ov elsewhere, unless such headman is a magistrate exer- 
msing the power of a magistrate under the Code of Criminal 
Procedure, 18S2,” ^ 

Provided that when any fact is deposed to as dis¬ 
covered m consequence of information received from a 
person accused of any offence, in the custody of a police 
officer, so much of such information, whether it amounts 
to a confession or not, as relates distinctly to the fact 
thereby discovered, may be proved.” 

These provisions are supplemented as follows by the 
Criminal Procedure Code :— 

Ao statement, other than a dj'ing declaration, made by 
^rny person to a police officer in the course of an investi^^a- 
tion under Chapter XIV. shall, if reduced to writing,'Ibe 

m'wu 8 Sutli. Cr. 19; Ite^. v. ByJkicul Nath, 

17 fc?o' Nuiidui, 21 Suth. Cr. 69: Ilcff. v. O’JIara. 

M . ‘ he ’ ri ® C C. 67; Ay. V. Arumuga, 12 

-.lad. m-, Mnim Iieg. v. (Janu, 6 Bom. H.C. C.C. 57. where, hoover, 
none of tlie Calcutta cases which Lad then been decided was 
pC'iGrrt'.ci to. 

- /Av/. V, Moinma (ihunder, 15 Siith. Cr. 37. 

/iV/. V. 7 Sntli. Ct. 50 

^ ActllJ. ofl891,c. a 
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feigned by the person making it, or shalP be used as 
the accused. Nothing in this section 
shaU be deemed to affect the provisions of s. 27 of the 
Indian Evidence Act ” (s. 162). 

“ Any magistrate not being a police officer may record 
any statenient or confession made to him in the course of 
an investigation under Chapter XIV., or at any time after¬ 
wards before the commencement of the inquiry or trial, 
ouch statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is, in his 
opim'on, best fitted for the circumstances of the case. Such 
confessions shall be recorded and signed in the manner 
provided in s. 364, and shall then be forwarded to the 
magistrate by whom the case is to be inquired into or tried. 
No magistrate shall record any such contession unless, upon 
questioning the person making it, he has reason to believe 
that it was made voluntarily; and when he records such 
confession he shall make a memorandum at the foot of such 
record to the following eSect:—‘I believe that this con¬ 
fession was voluntarily made. It was taken in my presence 
and hearing, and was read over to the person making it and 
admitted by him to bo correct, and it contains a full and true 
account of the statement by him.’ Signed, etc.” (s. 164). 

“ If any court before which a confession or other state¬ 
ment of an accused person, recorded under ss. 161 or 364, 
is tendered in evidence, finds that the provisions of such 
section have not been fully complied with by the magistrate 
recording the statement, it shall take evidence that such 
person duly made the statement recorded, and notwith¬ 
standing anything contained in the Indian Evidence Act, 
s. 91, such statement shall bo admitted if the error has^ not 
injured the accused as to his defence on the merits” (s. 533). 

§ 742. The provisions of ss. 25 and 26 of the Evidence 
Act diSer from those of s. 162 of the Criminal Procedure 
Code, in that the former are limited to confessions, the 
liUter extend to all statements. It constantly happens that 
E man when charged with an offence makes a statement in 
^vhich he admits, and explains away, something which tells 
Egainst him. Thi.’ is not a confession, but a defence, and 
ooes not come within the former Act.*^ It is diffn\mt where 

Act X. of 1886, 8. G. 

V. Nabadn ip Gosii'auii, 1 B.L.U. 0. Cr. 15, p. 20; Reg. v. 

10 B.L.R. Appx. 2; Ra/. v. JJaU'/ Pershhd, 6 0;il. 530; Reg. 

All. 6lG ; Re(], v. ‘ -[li. 15 Cal. 589; contra, Reg. \\ 
d G Bom. 31. ’ 
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tlie Statement, though it may not amount to a full confession, 
contains an admission of criminating facts which would form 
important evidence against him, and is not otfered for the 
purpose of accounting for other facts.^ All such statements. 
It they come within s. 162 of the Criminal Procedure Code, 
^^ould be excluded. Where the confession is excluded by 
these sections, the rule is so rigidly enforced, that when 
the counsel for the defence had elicited part of the state¬ 
ment on cross-examination. Field, J., refused to allow the 
policeman on re-examination to state another part which 
criminated the prisoner.^ 

§ 743. Confessions or statements as above described can¬ 
not be used against the accused, nor are they evidence for 
him. Where, however, the person who made the statement 
IS produced as a witness, he may be cross-examined upon 
It, and the writing may be used to refresh the memory of 
the policeman to whom the statement was made, or of any 
person who lieard it.^ Where the confession has been made 
by a person who is being tried jointly with another, that 
other, it has been held, may prove it as evidence in Jiis own 
favour, although under ss. 25 or 26 of the Evidence Act 
It could not be used against the person making it. In such 
a case the jury must be warned not to give any attention 
to it as regards the latter person.^ 

A village magistrate in Madras is not a police officer 
within the meaning of the above sections.^ Any member 
of the police force, however high his rank, does come within 
the term.® 

In order to establish that a person is in the custody of 
a police officer under s. 26 of the Evidence Act, it is not 
necessary to show a formal arrest. Where the accused 
jierson is in presence of the police,, wlio are investigating 
a charge in which he is implicated, and liis situation is such 
tliat he could not depart at his own free will, this is a 
sufficient custody.'^ Any statement made by a person in 
custody, and not in the presence of a magistrate, is excluded, 
whether made to a police officer or to a private person.® 


^ Jieg, V. Nana, 14 hom. 260; lieg. v. Javecharam, 19 Bom. 363. 

- Jteg. V. Mathewa, 10 Cal. 1022. 

^ Iteq, V. Sitaram Vithal, 11 Bom. 657; Iteg. v. UUamclutud, 11 Bom.. 
II.C. 120; Beg, v. Taj Khan, 17 All. 57. 

Ihg. V. Pitainher Jina, 2 Bom. 61. 

“ JUyj. V. Sama Tapi, 7 I^lad, 2b7. 

Fer Garth, C.J., Keg. v. Hurribole Ohunder, 1 C.il., p. 215. 

‘ lie Choda Atr.henah, 3 JMad. H.C. 318. 

« Fer Garth, C.J., 1 Cfi., p. 215. 
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§ 744. Discovery resulting from inadmissible Confession.— 
Aybere a statement has been made which would be inadmis¬ 
sible under ss. 25 or 26 of the Evidence Act,^ or under s. 162 
of the Criminal Procedure Code, it is provided by s. 27 that 
so much of any information given in that statement as 
relates to any fact discovered thereby is admissible. The 
effect of this section was very fully explained by West, J., 
in Iteff. V. Jbra Ilasji : ^ Whatever be the nature of the 
fact discovered, that fact must, in all cases, be relevant to 
the case, and the connection between it and the statement 
made must have been such, that that statement constituted 
the information through which the discovery was made, in 
order to render the statement admissible. Other statements 
connected with the one thus made evidence, and so mediately, 
but not necessarily or directly, connected with the fact dis¬ 
covered, are not to be admitted, as this would rather be an 
evasion than a fulfilment of the law, which is designed to 
guard persons accused of offences against unfair practices on 
tlie part of the police. For instance, a man says, ‘ You will 
find a stick at such and such a place. I killed Rama with 
it.’ A policeman in such a case may be allowed to say he 
Avent to the place indicated and found the stick, but any 
statement as to the confession of murder would be inadmis¬ 
sible. If, instead of ‘ You will find,’ the prisoner has said, 
‘I placed a sword or knife in such a spot,’ where it wa& 
found, that too, though it involves an admission of a par¬ 
ticular act on the prisoner’s part, is admissible, because it 
is the inforhiation which has directly led to the discovery, 
and is thus distinctly, and independently of any other state¬ 
ment, connected with it. But if, besides this, the prisoner 
lias said what induced him to put the knife or .sword where 
it was found, that part of bis statement, as it has not 
furtliered, much less caused the statement, is inadmissible. 
As tlie Sladras High Court put it: “ The test is, was the 
lact discovered by l eason of the information, and how much 
of the information was the immediate cause ot the^ act 
(being?) discovered, and was as such a relevant fact? 

§ 745. In order to let in the information which leads to a 


I 2 ^’ 25, itej. V. Bahu LaJ, 6 All. 509. 

' 12 Mad. 153; per Straight, Offg. C.J., Reg. 
V. Bahu Lai, 6 AIL, at p. 516; per Norris, J., .lUJihikdar Reg,, 11 
CaL, p. Gil; Sargent, v. .Vaaa, 11 B6m., p. 26:>. The 

decision in Rcj. v. Paffarr:. 19 Sutli. Or. 51, ^Yhero the whole 

details of the murder were admitted, is ckarly bad law. 
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_very, “tlie fact discovered must be one which, of its 

own force, independently of the confession, would be admis¬ 
sible in evidence.”^ If a man says, “ Eamasami and I 
murdered the girl. I threw the hatchet into a ditch near 
the place of the murder, and he took off her anklets and hid 
them in his back yard,’’ and the hatchet and anklets are 
found accordingly, these facts Avould be material, however 
the discovery was made. Being found in consequence of 
the statement, evidences, first, tliat the statement was not 
concocted; secondly, that it was made by a person who 
took part in the murder. If the statement was, “You will 
find the knife with which liamasami murdered the girl in 
liis hut, and six annas which he took from her in his box,” 
the finding of a knife and six annas would have no bearing 
upon the murder. The statement might be invented either 
by thfe police or by the person making it, and the discovery 
would add nothing to the credibility of either. 

§ 74G. Further, the discovery must be made in conse¬ 
quence of the information. AVbere one of several accused 
persons gives information from wliich a discovery is made, 
and then the othens give the same information, the first 
statement becomes admissible, so far as it relates to the tact 
discovered, but not the other statements from which nothing 
resulted.^ A person who was accused of murder gave up to 
the police a knife, with which he said he had committed the 
murder, and tlien took them to the place where the body 
had been found, and pointed out the giiTs anklets, which 
were concealed under some leaves. His statements as to 
botli the knife and the anklets were held inadmissible, as 
both articles were found in consequence of his act in giving 
them up, not in consequence of liis information.^ A similar 
decision was given in Bombay, where the accused were 
'charged with stealing some jwari. They admitted before 
the police that they had stolen the jwari, and produced a 
jar in which tliey had concealed it.^ A contrary decision 
w’as given in a later case, ivhere a prisoner \vas charged 
with receiving stolen property. He said he had buried the 
property iu a field, and then took the police to the spot, 
and himself dug it up. The previous cases were cited, but 
Sergent, O.J., said: “ Whether the statement made by tlie 

‘ Re Choda Akhenar, 8 Mad. II.C. 318; r M'est, J., Rej. v. Remu, 
JHrajKi, 3 Bom., j). IG. 

Jleq, V. Cluirn. Chung, 21 Siltli. Cr. 36. nrv t> 

Rty, V. Fancham, 4 All. 198. ^ v. Karnalw, 10 Bom. oJo. 
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accused is of such a detailed description as to enable the 
police themselv^es to discover the property, or only of such 
a nature as to req^uire his assistance in discovering the 
exact spot where tlie property is, cannot in our opinion, 
affect the question. In both cases there is the guarantee 
aflorded by the discovery of the property for the correctness 
of the accused’s statement, which is presumably the ground 
of the exception to the general rule. The distinction 
sought to be drawn appears to us, therefore, to be without 
substance.”^ In the cases of the knife and ihejivari, it is 
probable the information was inadmissible on the ground 
previously stated, viz. that the articles, when found, had no 
bearing on the charge except through the statement. 
Apart from this objection, it is difficult to see how it could 
bo said that their discovery did not arise from the informa¬ 
tion. Except for it, the police would have taken no notice 
of either. 


§ 747. Where it is sought to make a statement admis¬ 
sible under s. 1G4 of the Criminal Procedure Code, it is not 
necessary to show that the magistrate before whom it was 
made had jurisdiction to hold a preliminary inquiry into 
the offence charged. “ The practice of taking prisoners 
before magistrates not having jurisdiction in the case, for 
the purpose of getting a confession recorded, is not gene¬ 
rally desirable; but such a confession is legally admissible 
in evidence when duly proved.”*^ The confession, however, 
must be hona fide made to and recorded by the magistrate. 
His presence while the confession is being made to the 
police is not sufficient.® It the accused is in custody of the 
police, the statement, if it amounts to a confession, must be 
made to a magistrate exercising powers under the Criminal 
Procedure Code.^ 

§ 748. It seems by no means settled how far the express 
directions of s. 164 and of s. 364, as to the mode of record¬ 
ing the statement of an accused person, can be set aside 
under the powers given by s. 533. It has been held not to 
be a fatal objection that the statement w-as recon.ed in 
narrative form, and not by way of question anc- answei , 


V. Nana, F.B., 14 Bom. 260. . ^ ^ n rr 

“ ler cnriam^ i%. v. Vahala Jtiha, 11 Bom. H.C. C.C. o6; Leg. 
giii wna, 11 Boru. 702. 

V. Domun liahar, 12 Suth. Cr. 82. , , „ 

feco the Amending Act, Ill. of 1891, s. 3, winch overrules N n, 
J^aiuaujlya, 2 Mad. 5 

^ Ae Munsfii bhdkh, 8 Cal. 616 ; Fdcoo Mahto v. Eeg., 14 Oiil. 539. 
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or that the signature or attestation of the accused was not 
obtained; ^ or that the memorandum attached to the state¬ 
ment by the magistrate varied from the form given ; ^ while 
the Madras High Court has laid it down generally that 
evidence might be taken that a confession had been recorded, 
though the magistrate’s procedure had been irregular.^ 
Where the certificate attached to a confession was not 
written on the day on which the confession was recorded, 
it was held that the confession could not be received in 
evidence. No point was raised as to whether this was an 
irregularity which might be remedied under the last clause 
of s. 346 of the Act of 1872, which corresponds with s. 533 
of the Act of 1882.^ So a total want of the certificate or 
attestation of the magistrate was held fatal to the-admission 
of the confession.^ There has been a difference of opinion 
as to whether the rule which requires the statement to be 
recorded in the language in which the accused is examined, 
where it is practicable, can ever be dispensed with. In a 
Full Bench case in Calcutta, where, however, it was not 
necessary to decide the point, grave doubts were expressed 
as to whether such an irregularity would be cured by s. 533.^ 
In two other cases it was expressly decided that it could not 
be secured;'^ while in later cases the Calcutta Court dis¬ 
agreed with this view, but did not refer the question to a 
Full Bench, as they considered that they might assume that 
it was not practicable to take down the statement in the 
language in which it was given.® It is obvious that the 
same irregularity might, in different cases, have a very 
different effect as to injuring tlie accused in his defence on 
the merits. The principle laid down in the Madras case, 

that the provisions of s. 164 are imperative, and that 
8. 533 will not render the confession admissible, w^here no 
attempt at all has been made to conform to its provisions,” 
seems unduly inflexible, and difficult to carry out without 
absolutely annulling s. 533. 

^ Tita Maya v. 8 Cal. G18, n. 

- Jiey, v. Jihairov Sinyhy 8 All. 338. 

•' lieg, V. Ttamanjiyaj 2 Mad. 5. 

^ Reg, V. Jjagi Narsu, 6 Bom. 288. 

^ Rag. V. Bhikarea, 15 Siith. 63; Reg. v. Radhu Jana^S B.L.R. A. 
Cr. 59. 

^ Reg. v. Nilmadhuh Milter^ 15 Cal. 595. 

" Reg. V. Vimn. 9 Mad. 221; Jai Naniyan Rai v. 17 Cal. 862. 

Lakhand v. Reg., 18 Cal. 549; Reg. v. Sagal Samhay 21 Cal. G42, at 
p. 660; Reg. v. Razai Mia, 22 Cal. 817; Reg. v. Moonsai Bibee, 21 Suth. 
Cr. 54. 
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_ 749. The provisions of s.'164 do not apply to the case 
of confessions taken by the magistrate who is actually in¬ 
vestigating the case and examining the witnesses preparatory 
to commitment. He is to act according to s. 364. The 
former section applies to a case where some other magistrate 
takes a confession and forwards it to the magistrate by 
whom the case is inquired into or tried.^ Under either 
section the confession or statement of the accused must be 
recorded in writing in the manner specified; and if this is 
not done at all, or if it is dpne in a manner which does not 
conform to the law, and cannot be cured by s. 533, then it 
is wholly inadmissible, and oral evidence of the statement 
actually made cannot be received.^ 


§ 750, Inducements to confess.—Secondly, the law as to 
the effect of inducements upon the admissibility of confes¬ 
sions is laid down as follows in the Evidence Act and 
Criminal Procedure Code:— 

A confession made by an accused person is irrelevant 
in a criminal proceeding, if the making of the confession 
appears to the Court to have been caused by any induce¬ 
ment, threat, or promise ^ having reference to the charge 
against the accused person, proceeding from a person in 
authority, and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear to him 
reasonable, for supposing that by making it he would gain 
any advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him.” ^ 

“ If such a confession as is referred to in s. 2i is made after 
the impression caused by any such inducement, threat, or 
promise has, in the opinion of the Court, been fully removed, 
it is relevant.” ® 

‘^If such a confession is otherwise relevant, it does not 
become irrelevant merely because it was made under a 
promise of secrecy,® or in consequence of a deception 
practised on the accused | 3 erson for the purpose of obtaining 
it,"^ or when he was drunk, or because it was made in answer 


I V. Jetoo, 23 Snib. Or. 16; * Anuntram Singh. 5 Cal. 941. 

^ V. Uai 10 H »n. H.(\ ru :, . ' • ' Tamoola, 4 

v. 9 Udd. 224; X-. ; • Ji-A 17 Cal. 

•• Iduumu ^hUt, 8 Cr. c • . 9 Sutli. 

‘ i f'd 1^72 S. 2 1 ’ ’ 

' 6 6'^V, 072. Ifunugton, 2 C. & P. 418. 




INDUCEMENT TO CONFESS. 




to questions wliicli he need not have answered, whatever 
may have been the form of those questions, or because he 
was not warned that he was not bound to make such con¬ 
fession, and that evidence of it might be given against 
him/’ ^ 

‘^No police officer or person in authority shall offer or 
make, or cause to be offered or made, any sucli inducement, 
threat, or promise as is mentioned in the Indian Evidence 
Act, 1872, s. 24. 

But no police officer or other person shall prevent, by any 
caution or otherwise, any person from making, in the course 
of any investigation under tins chapter, any statement 
which he may be disposed to make of his own free will.” ^ 

The above rules are substantially the same as those laid 
down in England.® The threat, promise, or inducement 
relied on as rendering the confession inadmissible must 
have proceeded from a person in authority, otherwise there 
can be no reason to suppose that the accused would be 
influenced to make an untrue statement.^ As to who is a 
person in authority, it is said ^'that all who are engaged in 
the apprehension, prosecution, or examination of a prisoner 
are considered as persons of such authority that their in¬ 
ducements will exclude any confession thereby obtained. 
Thus an inducement held out by the prosecutor, the prose¬ 
cutor’s wife, or his attorney, or by a constable or other 
officer, or some person assisting a constable or the prosecutor 
in the apprehension or detention of the prisoner, or by a 
magistrate acting in the business, or other magistrate, or 
magistrate’s clerk, or by a gaoler, or chaplain of a gaol, or 
by a person liaving authority over the prisoner, as by the 
captain of a vessel to one of his crew, or by a master or a 
mistress to a servant, or by a person having authority in the 
matter, or by a person in the presence of one’ in authority 
with his assent, whether direct or implied, will be sufficient 
to exclude a confession made in consequence of such induce¬ 
ment.” ® Where the charge was against a booking-clerk in a 
railway, the travelling auditor of the company, who found 
out the defalcation, was held to be a person in authority.^’ 


1 Hid,, s. 29. ^ Crim. P.C., s. 163. 

3 See as to the English law, 3 RuRsell, O. M., bk. vj., ch. 4. Its 
authority is very high, as it was written by the late judge, Sir Edward 
Vaughan Williams. See^^er Lord Coioridgo, O.J., 7 Q.B.D., p. 51. 

Jr. V. Gibbons^ 1 C. & F. 97. 

•' 3 Kiiss. 463, and cases cited. 

® Ixerj, V. Navroji Badalai, 9 Bom. H.C. 358. 


misT/i^ 



1 he Wife of a constable is not an authority;^ nor is a 
pimcnayet which is examining a criminal charge with a 
view to consider whether the person accused ought to be 
excommunicated .2 


S The inducement must have reference to the 
charge, and must he such as inight reasonably induce the 
person to Avhom it is addressed to suppose that by making 
a confession he would gain some advantage, or avoid some 
evil ot a temporal nature, in reference to the proceedings 
again^ him, that is, to the criminal proceeding then going 
on. Therefore, the statement made to a punchayet in the 
last-named case was held admissible, as the inducement held 
out referred only to the caste proceeding. In a case where 
a murder was committed in the course of a mutiny on board 
ship, the captain compelled tlie mutineers to give themselves 
up as prisoners by threatening them with a loaded rifle. 
One ot the sailors while under confinement afterwards 
made a confession in reference to the murder. Phear, J., 
held that it was inadmissible. “It was immaterial that the 
threat was not for the purpose of extorting the confession, 
but in order to suppress an attempt at mutiny.’’ ^ Spiritual 
advice to an accused person to confess whatever lay upon 
Sood of his soul is not within the A(!t.^ 
vvhere a deputy magistrate prefaced a confession witli the 
note, After excluding from my presence the police officers 
who brought him, I warned the accused that wliat he would 
say would go as evidence against him, so he had better tell 
the truth, ’ Field, J., excluded the confession, saying “ that 
to tell a prisoner that he had better tell the truth is a 
violation of the provisions of the law. See s. 163 of the 
Crim. P.C.”''*' In an earlier case, Sir Barnes Peacock, C.J., 
said : “ Some cases have gone to the extent of saying that a 
statement is not admissible if it is obtained by telling the 
prisoner he had better tell the truth. For my own part, 1 
cannot see any objh’Ctioii to telling every nur i tliat he had 
better tell the trutii, but that is very different from telling 
0/ innu that he had better confess, when you do not know 
whether he is innocent or guilty.”^ It is evident that the 


’ V. Uanhmrl^ 1 Phill. Ev. 408. 

: Arv/. V. Mohcij. LaK 4 All. 4G. 

V. Hicks, 10 B.L.P. Appx. 1, sed quccrc. 

V. Gilhaia. 11. cV M. 186. 

‘‘ ^C/. V. Uzerr, iQ Cal. 775. 

V. Kabiidioi}' Uoswamif 1 B.L.R. 0. Cr., at p. ‘^2. 
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^vords ‘-you had better tell the truth” may bear two 
meanings. Where they are simply an entreaty, however 
solemnly ur^ed, that the person should tell the truth, they 
contain no inducement.^ W^here they may be understood 
to convey a covert menace, or a suggestion of advantage, 
they would be an inducement.^ A statement to a person 
that anything that he may say will be taken down and used 
loi or against him at his trial, or that they would be glad to 
hear anything he could say in his defence, and send to any 
person to assist him, is an inducement.3 Tliere is no induce- 

himseK 

“ end\galS ''' 

whether an inducement has ceased 

to cSer"tlie“ 28, “it will be material 

to consider the nature of such iiiducemeut, the time and 

peuson^umbf under which it was made, the situation of the 
person making it, the time whicli has intervened between 
le inducement and tl,e confesaieu, and aI.eU t liere £ 

bee“ “Sie'n ac” 

lereretfco +nr? ®^P^^ssly and specifically with 

leleieiice to the inducement held out.” If a constable has 

advised a prisoner to confess, and then taken him before a 
uiagistiate, who cautions him not to criminate himself his 
confession to the magistrate is admissible.® So, if a person 
bas been urged to confess in order to escape being^uken 

stfll'bo^f 'f statement made while fhere is 

miL X ^ not being taken is admissible. A statement 
luade auer arrest and on the way to the inagistmte is 
admissible, the only motive for coulessiou being rcmovS.® 

§ 7o3. Section 24 of the Evidence Act, which makes 
inadmissible a confession which is otherwise uiiobiectioni'ble 
it It appears to the Court to have been caused byiny induce¬ 
ment, seems to throvv it upon the p.arty who has iLdrihe 
confession to got rid of it, and this cannot be done by his 
own unsupported assertions at a sub-sequeut stage of the 


• Z i *'='■ 1 Co., a. 

see Ae,. v. Aav,-<,V Da. 


Dom. li.C., at p. 370. 

'' Ji. V. Oriffithf, cited 3 Ruse. 4G3. 
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proceedings.^ Conversely, where a vitiating influence has 
been shown, it is for the prosecution to make out that it has 
been removed. In England there seems to be a conflict of 
opinion as to whether it is, or is not necessary for the Crown 
to show, in the first instance, that the, confession was volun¬ 
tary.'^ Practically what happens is this: As soon as a 
witness begins to prove a confession, the prisoner s counsel 
interposes, and questions him as to the circumstances under 
which it was made. If nothing is elicited to throw dis¬ 
credit upon it, the evidence is received, subject to being 
rejected if undue influence is afterwards shown. If the 
cross-examination throws any doubt upon the confession, 
the Crown must remove the doubt before the witness is 
allowed to state the confession. In all cases it is the duty 
of the judge to decide upon the facts before him, whether 
the evidence of the confession is admissible. This is not a 
question for the jury.** 

§ 754. Effect of Confession. —Thirdly, as to the eftect to 
be given to a confession. Tiie general rule, of course, is, 
that the confession of one man is wholly inadmissible as 
against any other. An exception to this rule has been 
introduced by s. 30 of the Evidence Act. 

When more persons than one are being tried jointly for 
the same offence, and a confession made by one of such 
persons affecting himself and some other of such persons is 
proved, the Court may take into consideration such con¬ 
fession as against such other person as well as against the 
person who makes such confession. 

Explanation .— Off*ence, tis used in this section, includes 
the al>etment of, or attempt to commit the offence.” ^ 

See also the Explanation to Ulus, (h) in s. 114, w^hich 
was stated by Phear, J., to refer to the sworn evidence of 
accomplices, not to mere confes.sions under s. 30.'* 

The person whose confession is to be used must be a 
person who is being tried. Therefore, if he has pleaded 
guilty, his confession cannot be considered against those 

^ lietj. V. Biilvanf, 11 nom. 11.C. 137. 

- Bcy.v. Oarner, ! Don. 829; jR(y.\\ 2 Den. 447. 

^ Grim. P.G., s. 298; v. yah, citoi 8 Kiiss. 458. As to using a 
confession which has boon subsoquontl:. retracted, see v. Ghart/r:^ 
19 Bom. 701- 

’ Act 111. of 1891, s. 4. 

^ Bvfj. V. Sadhu ]i[iiudul,2l Sutb. ('r., p. 71; see also Jackson, J., 
4 Cal.,*r. 491. 
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wlio take tkeir trial.^ Nor can it be used if from any cause, 
such as the absence of a legal commitment, the confessing 
prisoner has to be dismissed from the proceedings.- He must 
be tried jointly with the others, and therefore necessarily 
at the same time,^ and for the same offence. Where the 
ofiences are distinct, though cognate — as dacoity and 
receiving goods known to have been taken in a dacoity— 
s. 30 does not applyFurtlier, before a confession of a 
person jointly tried with the prisoner can be taken into 
consideration against him, it must appear that that con¬ 
fession implicates the confessing person substantially to the 
same extent as it implicates the person against whom it is 
to be used, in the commission of the offence for which the 
prisoners are being jointly tried. It is this implication of 
himself by the confessing person which is intended by the 
Legislature to take the place as it were of the sanction of an 
oath, or rather which is supf)osed to serve as some guarantee 
for the truth of the accusation against the other.” There¬ 
fore statements, however criminating, which are intended 
by the prisoner to exculpate himself, or to reduce his guilt 
to something lower than that which is alleged against the 
others and against himself, cannot be taken into considera¬ 
tion against any one but himself.^ Where, however, two 
persons are accused of an offence of the same definition, 
arising out of a single transaction, the confession of one 
maybe used against the other, though it inculpates himself 
through acts separable from those ascribed to his accom¬ 
plice, and capable, therefore, of constituting a separate 
oti'enco from that of the accomplice.” As for instance, 
where A and B were tried jointly for passing off counterfeit 
coin, and B made a confession that he had done so, but said 
that A had given him the coins for the purpose, and that 
he was merely his subordinate agent, the confession was 
held to be admissible; the Court remarked, however, that 
^ such confession wants in a great measure tlie intended 


’ Keff. V. Kohl Pit til ^ 11 Bora. H.C. 146 ; Vtnkaiasaiui v. ite//., 7 IMad. 
102; Peg, v. Pahuji, 19 Bom. 195; Peg. v. Pirhhu, 17 All. 524. 

'f Reg. V. Jagat Chandra, 22 Cal. 50, at p. 72. 

Peg, V. Sheikh Buxoo, 21 Suth. Cr. 65. 

** Peg, V. Bala Paid, 0 Bom. G-3 ; Demitg Legal Pienu uihrancer v. 
JTa/i/aa, 22 Cal. 164. 

- Pe'r Phear, H., Peg, v. Bdat Alt, 10 B.L.R. 453. 

Peg, V. Ganvaj, 2 All. 444 ; Peg. v. Muia, ihid. 646 ; Reg, v. Jagrui), 
7 All. 616; Xoo/' Bux v. Ptg.^ 6 Cal. 279 ; Peg. v. Baji Nar^if, 6 Bom. 
28^. 
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guarantee of truth. It is self-seekin." according ^^to the 
ideas of him who makes it, and cannot be relied on.* ^ 

§ 755. As regards the use to be made ot such confessions, 
Jackson, J., said : I think the obvious intention of the 
Legislature was, that when, rts against such person, there is 
•evidence tending to his conviction, the truth or complete¬ 
ness of this evidence being the matter in question, the 
•circumstance of sucli person being iniplicated by the con¬ 
fession of one of those who are jointly tried with him, 
sliould be taken into consideration as bearing upon the 
truth or sufficiency of the evidence.’’ ^ The creciit to be 
ascribed to such confessions is even less than should be 
'given to an accomplice, who is sworn and subject to cross- 
examination. They require corroboration as much as 
accomplices.^ A conviction depending merely upon the 
confession of another prisoner without corroboration would 
bo set aside, as resting on evidence which was legally 
insufficient,** and the corroboration which is required must 
1)6 such further evidence, wliether direct or circumstantial, 
-as would, if believed, be itself sufficient to warrant a con¬ 
viction.^ The court which may take the confession into 
^consideration includes the jury as well as the judge.® 

In two cases tbe judge adopted the singular course ot 
examining the prisoners at the end of the trial, and le- 
quiring all tlie prisoners except the one under examination 
to leave the court. He then made use, against each of the 
prisoners, of the statements elicited behind their back trom 
tlie Olliers. In each case the High Court held that the 
proceeding was wholly illegal, and that the statements 
must be c.\cluded trom consideration, except as regards the 
persons who made them.^ It seems to me very doubtful 
whetlier statemeuts elicited by such a process come within 
the meaning of s. 30 as confessions. 

§ 75G. Examination of Accused.—There are two well- 


^ Jtcg. V. JSitr Mahomed^ 6 Boin. 223. 

^ lieg. V. Chunder Bhuitacharjee^ 2i Suth. Cr. •41.. 7 i 

” Rty. V. Jaffir AU, 19 Suth. Cr. 57; Reg. v. Hadhu Muiidul, 

€i-., at p. 71 fifty- V. Saga, 23 Suth. Cr. 24; Reg. v. iiosa Jiva, 10 

'* 7 Mad. H.(:. Itulings 15; Reg. v. Ambigaia, 1 Mad. 163; Reg. v. 
BJiaioani, 1 All. 664. 

•* Beff. V. Ashnfosh Chtf<'Jierhntfgj -I Cal. 4b3. 

Jhid.i ub. srp, ^ , n 

' licg. V, (%L,idrn y-ath, 7 Cal. 65: Beg, v. hih^hman Bah^ 0 i>oni. 
124. ^ 
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known systems of dealing with prisoners, which are directly 
opposed to each other. In France, the accused is the first 
and principal xyitness for the prosecution. Naturally he is 
an unwilling witness, and accordingly the presiding judo-e, 
who conducts his interrogation, cross-examines him, bro\v- 
beats him, puts every sort of criminating statement into his 
mouth, and assumes his guilt throughout in a manner 
which, to our ideas, is far from edifying. In Eno-land, no 
(Question can be put to a prisoner, for fear his answer mi«ht 
prejudice his ca.se. The result is that, if in his own interest 
It IS desirable to clear up any difficulty, it is impossible to- 
apply tor information to the only person in court who can 
give it. No doubt he is told at one time that he mav cross- 
examine the witnesses ; at another time, that he may say 
anything he wishes to the jury; but in general this is a 
inere Jarce. it hardly ever happens that a prisoner, however 
innocent, understands the real difficulty of his case, and the 
mode in which it might be cleared up. If he does show any 
such perception he is generally a hardened and habitual 
otteuaer, ibe Indian system aims at avoiding the evils of 
each system, and simply tries to assist justice, whicli is 
equally de.sirou8 to convict the guilty and to acquit the 
innocent. liiis is effected by s. 342 of the Criminal Pro- 
cediire Code. 

“ ior the purpose of enabling the accused to explain any 
ciicumstauces appearing in the evidence against him, tho 
Court may, at any stage of any inquiry or trial, without 
previously warning the accused, put such questions to him 
as the Court considers necessary, and shall, for the purpose 
aforesaid, question him generally on the case, after the 
witnesses tor the prosecution have been examined, and 
before he is called on for his defence. The accused shall 
not render liimsell liable to punishment by refusing to 
answer such questions, or by giving false answers to them ; 
but the Court and the jury (if any) may draw such inference 
refusal or answers as it tliinks just. 

*• Ihe answers given by the accused may be taken into 
consideration 111 such inquiry or trial, and *put in evidence 
toi or agai^t him m any other inquiry into, or trial for 

ScommuS"" ' 

“No oath shall he administered to the accused.” 

***‘‘‘^}*‘! of section is not 

to convict the prisoner out of his own moutii, but to supply 
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him with, the opportunity of putting his own knowledge of 
the facts at the service of the Court. The Sessions Court 
is not to establish a Court of Inquisition, and to force a 
prisoner to convict himself by making some criminating 
admissions, after a series of searching questions, the exact 
effect of which he may not readily comprehend. The real 
object is to enable a judge to ascertain from time to time 
from a prisoner, particularly if he is undefended, what 
explanation he may desire to offer regarding any fact stated 
by a witness, or, after the close of the case, how he can meet 
what the judge may consider to be damnatory evidence 
against hini,”^ The examination of the accused cannot be 
used for the purpose of adding to the evidence against 
himself or his fellow-prisoners, or of connecting him with 
matters by which the case against him might be strengthened, 
or of eliciting facts which might prejudice him with the 
jjury.'^ Still Jess can it be used for the purpose of ascer¬ 
taining what witnesses the accused intends to call, or what 
evidence they will give, or what his defence is.*^ 

The examination may take place at any stage of the 
inquiry or trial; it shall take place at the close of the 
prosecution; but in either case it is to be an examination 
limited to the purpose of explaining the evidence, that is, 
•the evidence already given in the trial.^ It is wholly 
irregular to commence the trial by an examination : first, 
because at that stage of the proceedings there has been no 
•evidence given which the prisoner can be called on to 
explain; and, secondly, because such a course will neces¬ 
sarily prejudice him in the minds of both the judge and 
the jury.^ 

§ 758. The judge ought to explain to the prisoner, before 
he commences his examination, what use can ))e made of 
<3ither Ids answ’ers or his silence, and that he need not 
answer at all if he does not wish. Failure to do so does 
not, however, in any way affect the admissibility of his 
answers.® The procedure where sucii an examination takes 
place before the committing magistrate, is stated in 

’ J.\r Priusop, Js, lloStiei/i Bukslt \\ Ut y., G Cal., p. 102; rr W/'tfhtdra 
1 Mad. II.C. PJO. 

; Vimrn ('huckerhuttif v. 10 Cal., p. 14‘1 

iicy. V. Jfarfjohitid iSitigh^ II All., p. 2:^3. 

Beg. V. llorgo'dnd, uh, siip. 

" Jioiisi iti Ihfksh V. ah, sup, 

" A’e Din-:,', Jlny, 16 Siilh. Or. 'Jl; Unj. \, /.<■/» (iwirmiu, 1 

o. Or., p. o:,s. ‘ 
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V, YaJciih Khan} When the evidence for the prosecution 
does not establish any criminal charge, no such examination 
should take place.- 

The word ''accused” in s. 342 means a person over 
whom the magistrate or other couH is exercising jurisdic¬ 
tion.^ 

The Bombay High Court appears to liave ruled that the* 
examination of an accused person before he is put on his 
defence is compulsory.^ On the other hand, the Madras 
High Court seems to have ruled that no such examination 
should take place when the prisoner has placed himself' 
absolutely in tlie hands of his pleader.^ Probably this rule 
is not intended to be inflexible ; a good deal would depend 
upon the competence of the defence. Sometimes, too, even 
the most skilful advocate will shrink from asking a question,, 
the answer to^ which would be decisive for or against his 
client. This is tlie very case in which the judge should 
give the prisoner the chance of throwing light on the* 
matter, if he chooses to do so. 

Where the statement of the accused has been made 
belore the committing^ magistrate, the magistrate’s attesta¬ 
tion IS immi facie evidence that the statement was made, 
and tiiat the proceedings were regular.^^ The absence of a. 
proper attestation by the magistrate renders the statement 
inadmissible.’ 


§ 759. Bying Declarations in criminal cases are governed 
jy t e Evidence Act, s. 32 (1), which makes admissible 
statements, written or verbal, of relevant facts made bv a. 
person who is dead, where the statement is made by a person 
as to the cause of his death, or as to any of the circumstances- 
ot the transaction which resulted in his deatli, in cases in 
which the cause of that person’s death comes into question. 
I^uch statements are relevant, whether the person who made 
t.iem was or was not, at the time when they were made, 
under expectation of death, and ivhatever may be the nature* 


^ 5 AIL, at p. 256. 

^ef/. V. >S7mmu Sunlccr Binoas, 10 SiUli. Cr. 25. 


/A//. V. Afona Pmaf, 16 Bolq. 061 

1886, cited 

;■ Mad! H.c. Pro., 11th Dec., 1885, Weir, 955. 


Cr. 83. 


^!f. V. M(. 7 Suth. Cr. 19; Jteg. .. 15 Sutli.. 
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of the proceeding in which the cause of his death comes 
into question.” 

This definition gets rid of the refinements introduced by 
English law in consequence of the necessity of proving that 
the declaration was made under a sense of impending death. 
The idea that there was anything particularly truthful in 
such declarations was probably more fanciful than real. 
Under the Evidence Act tliey are admitted, with many 
other classes of hearsay, on the general principle that it is 
unwise to exclude that which is often the only testimony 
that can be obtained. The application of such declarations is 
also enlarged. Under Englisli law, they are only receivable 
where the death to which they relate is itself the subject of 
a charge of culpable homicide. Under the Act they are 
admissible, whatever the nature or purpose of the proceeding 
may be, whether civil or criminal, provided it is necessarv 
in that proceeding to decide how a particular death was 
brought about.^ Where the statement has been made with 
reference to one charge, it is equally admissible after tlie 
death of the declarant for any other, provided the purpose 
to which it is applied comes within the meaning of the 
section of the Evidence iVct.^ 

§ 760. Wliere the deceased was questioned shortly before 
her death as to the circumstances under which she was 
injured, and, being unable to speak though still conscious, 
replied by signs, the Allahabad High Court, being satisfied 
that she understood the questions put to her, and that the 
meaning of her signs was beyond doubt, held that the 
questions and signs taken together amounted to a verbal 
statement within s. 

Where the declaration is not taken in presence of the 
person against whom it is used, so that he miglit cross- 
examine the declarant, it is not a deposition, and therefore 
is nut receivable under s. 80 of the Evidence Act merely 
by proof of the signature of the magistrate by whom it was 
record(^d. It must be proved by some one who heard it, 
and who can identity the person who made it as the person 
whose death is the subject of inquiry. The writing in which 
the statement was recorded at the time can only be used 
lor the purpose of refreshing the memory of the writer, or 

Q 6 Suth. Or. 75; v. 

o iN. W .F. 

- Jicg. V. Jiochia Mohafo^ 7 Cal. 42. 

'■> AVy. V. JhduUah, 7 AH. H85, 
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of any other person who is autliorized by s. 159 of the 
Evidence Act to use it with that object.^ Where in a case 
of murder tried before assessors, the judge acted on a state¬ 
ment made by the deceased, which was not recorded till 
after the close of the trial and tlie discharge of the assessors, 
this was held to be a material irregularity which was not 
cured by s. 437 of the Criminal Procedure Code/*^ 


§ 761. Character is material in criminal proceedings, first 
as affecting the witnesses, and secondly as affecting the 
accused. As regards witnesses, the mode in wliich their 
character may be inquired into, by cross-examination or by 
direct evidence in contradiction of their statements on 
’ cross-exammation, is fully laid down in the Evidence Act, 
ss, 146 155. The character of the witness in relation to 

the charge upon which he is examined will always be 
relevant under s. 132, where it is suggested tliat he was 
himself an^ accomplice in the crime; both because every 
particular in regard to the persons connected with a crime 
IS itself relevant, and also because the fiict that he is an 
accomplice, places him among a class of witnesses whom the 
law requires to be treated in a special manner.*^ It will also 
be material in case of rape, where it is suggested that the 
prosecutrix was of generally immoral character.* 

§ ^62. As regards the accused, the law is laid down as 
follows by 88. 53,54, and 55 of tiie Evidence Act, as amended 
by Act III. of 1891, s. 6. 

53. In criminal proceedings, the fact that the person 
accused is of a good character, is relevant. 

54. In criminal proceedings, the fact that the accused 
person has a bad character is irrelevant, unless evidence 
has been given that he has a good character, in which case 
It becomes relevant. 

Explanation 1.—This section does not apply to .-asea in 
Mhicli the bad character of any person is itself a fact in 
issue. 

Explanation 2. -A previous conviction is rolevant as 
evidence ot bad character. 

.)5. Explanation. In ss. o2, 53, ^>4, and 55, the word 

character includes both reputation and disposition; but, 

‘ Ji&j. V. Filia Adaji^ 11 i]o" ^ / 

“ -/•V'/- V. Tiinnhif^ 15 All. . ' 

^ Eviclcr.cc Act, s. 154 ' . 

vnf^, § 47'2. ' * 
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except as provided in s. 54, evidence may be given only of 
reputation and general disposition, and not of particular 
general acts by which reputation or disposition were 
shown. ' 

Under s. 54, as now amended, a previous conviction for 
any offence is irrelevant, except as evidence of bad character, 
where such latter evidence is itself relevant. Accordingly, 
no witness for the prosecution is allowed to state that the 
accused has a bad character, or has been previously convicted, 
unless in the few cases in which such evidence bears directly 
•upon the point to be proved. It would be directly relevant 
when the charge was brought under ss. 400 or 401 of the 
Penal Code for being a member of a gang of habitual daeoits 
or thieves, or under s. 413 for being an habitual receiver of 
•stolen goods, or where a previous conviction is proved under 

75 with a view to the enliancement of punishment. In 
nil other cases, such evidence would be valueless for the 
purpose of ascertaining the guilt of the accused, and would 
only create an improper prejudice against him.^ 

^ 763. Evidence of eitlier good or bad character must be 
confined to general reputation, l^roof (*annot be given of 
either good or bad acts, because the acts themselves might 
be disputed, and the circumstances which led to them might 
be unknown. The only exception allowed is vvhere an offence 
has been followed by a conviction, because here the matter 
has been jeduced to certainty. As to what is meant by 
general reputation, in Englana it is always taken as meaning 
the character a man bears among his neighbours or associates 
generally. A witness to character who begins, as he always 
does begin, by giving his own opinion, is stopped, and told 
that lie must only say what character the accused bore 
among those who were acquainted with him generally. The 
curious result follows, tnat a witness is not allowed to 
describe a man’s character from his own personal knowledge 
•and experience, but is required to say what people in general 
think of him, of which he can know nothing. On a trial 
for an inde<*ent assault, where the defendant had given 
evidence of good character, a witiu'ss called by the prose¬ 
cution to rebut such evidence was asked, What is the 
-ilefendant’s general charact(U’ for decency and morality of 
conduct.” The witness said, “ I k ;ow nothing of the neigh- 

* Ilcg. V. (ngtid G Sutli. 72: IUg.\, T-‘' .(l’><fr:'dass ' 'fv, 

v. Sutb. Cr, 7; /Av./Ay/tvai/-N'aM, lU tcith. Or. 17; l^oshr.i ' in 
V. T) (.'ai. 70S. 
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bourliood’s opinion, because I was only a boy at school when 
I knew him; but my own opinion, and the opinions of my 
brothers, who were also pupils of his, is, that his character 
is that of a man capable of the grossest indecency and the 
most flagrant immorality/’ The majority of the judges held 
that the answer was not admissible in evidence. Erie, C.J., 
and Willes, J., held that the individual opinion of a witness- 
respecting the general character and disposition ot the 
prisoner with reference to the charge is admissible, although 
such witness knows nothing of the prisoner’s general reputa¬ 
tion.^ It is possible that the introduction of the words- 
‘‘ general disposition ” into the Explanation to s, 55 of the 
Evidence Act may be in favour of the latter view. It i?^ 
difficult to see how evidence of the general disposition of 
a man can be founded on anything but a personal knowledge 
of that disposition as evidenced, not by particular acts but 
by general conduct showing that disposition. In England 
evidence of a general disposition, that is, of a tendency to 
commit acts of a particular sort, cannot be given.^ 

§ 764. Evidence of general bad character, or of criminal 
conduct, as rendering it likely that a person would commit 
acts of the same sort as the one with which he is charged, 
must not be confounded with similar evidence directed to 
show that he did commit the particular act, as by supplying 
a motive for it, or negativing the idea that it was accidental 
or unintentional.^ A remarkable case of this sort occurred 
on the trial of Dr. Neill for murder in London in 1892. It 
appeared that he was in the habit of associating with 
prostitutes, and offering them medicines to improve their 
complexion. Several of these rvomen died, with symptoms 
of poisoning by strychnine. One of them pretended to take 
the medicine, but threw it away. It was proved that shortly 
after he inquired about her, and asked if she w'as dead. He 
was charged on diflerent indictments for separate murders, 
but only tried on one, on which he was convicted and hung. 
At the trial the facts as regards all the girls were proved, 
tor the purpose of showing the deadly character of the drug 
which lie offered to them, and his own knowledge of its 

^ Jhy, y. It,avion, L. 0. 520; 34 J..J. M.G. o7. 

- Seo Kvideiic.e Ad, s. 14, JijjyJanatimi und iUns. {oj and (p); Itvq^ 

iiO'toionf -nh, svp. 

■77 G Cal. G55; st*o Evidence Act, s. 8, 

00, 0). CO • H. 11, iUny (.7), ih)^ (0, (J-), .(iO ; s. 15, in us, {a\ 
(/7J, (rj; sec also, UH to recoivinj; dolou ante, % 525; cheating, 

cufU, § 54^ : coining, nnfv^ § 573 : forgv‘iy, ^ , § 500. 
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properties. The leading cases on this point were recently 
examined by the Judicial Committee on an appeal from 
New South Wales. There the prisoners were charged wit i 
the murder of a child which had been given to ^em nith 
a small premium, under colour of adoption by them. \\ he 
they received it they were living in George Street, wHeie 
its dead body was foGnd. At the trial evidence was oflered 
that they had received other children from their 
on like representations as to willingness to adopt them, 
and upon payment of a sum, inadequate for the support o 
the child for more than a very limited time, and that tlie 
bodies of infants had been found buried in a similar manner 
in the gardens of several houses occupied by the prisoners on 
former occasions and in different streets. J he evic ence w as 
held admissible as bearing on the question whether tne 
deaths were designed or accidental, and whether the state¬ 
ment that they wished to adopt a child in place ot one o 
their own which they had lost was the, genuine reason lor 
taking the child, or only a pretext.' ^ 

§ 765. Medical Evidence.—The Criminal Procedure Code 
contains the following provisions on this point: j- i 

509. The deposition of a civil surgeon or other medical 

witness, taken and attested by a magistrate in the presence 
of the accused, may be given in evidence in au)’ inquii},. 
trial, or other proceeding under this Code, although tlie 
deponent is not called a,s a witness. ^ 

The Court may, if it thinks lit, summon and examine sucli 
deponent as to the subject-matter ot his deposition. 

510. Any document purporting to be a report under the 
hand of any - chemical examiner or assistant chemical 
examiner to Government, upon any matter or thing duly 
submitted to him for examination or analysis and report lu 
the course of any proceeding under tliis Code, may be used 
as evidence in any inquiry, trial, or other proceeding uiuler 

this Code. ^ 

The deposition of a medical witness cannot, under s. o )•, 
be used against any accusod person unless it was taken in 
his presence. Where there arc several defendants, it must 
be shown that each person against whom it is tendered was 
so present.’* This is essential. The mere signature ol the 
magistrate cannot be taken as raising a presumption, eitbei 
under s. 114, illus. (e), or under s. SO of the Evidence Act, that 

» V. lia/r.S (1804). A.C. 57. ^ 

^ Act X. of 1880. s. l4. N. Jhuhhvv Mahtvn, 8 Cal. 
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tlie deposition was so taken. It is not. the magistrate’s duty 
to take and attest the deposition of a medical witness in 
■presence of the accused, but if he does so, the deposition 
can be received witliout calling the witness.^ When the 
evidence is unsatisfactory or incomplete upon any point, the 
judge who tries the case should send for the medical witness, 
if bis attendance can be procured. His presence does not 
render his former deposition inadmissible. It can still be 
put in, and used as an examination in chief so far as it goes, 
subject to the right of the Crown to supplement it by further 
questions, and ot the defence to cross-examine generally upon 
the whole case." 

Under s. 510 the original report must be produced. No 
copy or extract from or summary of it would be sufficient.’ 
± urtner, it must purport to be a report under the hand of a 
chemical examiner or assistant cliemical examiner to Go¬ 
vernment, and therefore it must not only be signed by him,"* 
u , as I conceive, signed by him in his official capacity, or 
does sifm^ st'dement sliowing the capacity of the person who 

§ 7G6. Independently of these provisions, tlie evidence of 
an expert is admissible where it is necessary for the Court 
to 101 m an opinion upon any matter of science or band¬ 
writing ; as, tor instance, upon the insanity of a prisoner, the 
CiUise of a death, v/hetlier a woman had been raped, or 
whether a document was forged, or a threatening letter was 
in the handwriting ol the accused.^ The opinion of the 
expert must bo given first hand, that is to say, on oath and 
subject to cross-examination. No certificate or report, other 
than one under s. 510 of the Criminal Procedure Code, is 
admissible, though the witness who has given such a certifi¬ 
cate or made such a report, may relresh his memory bv it,^ 
The only exception is when an expert is dead, or from some 
other reason is incapable of being produced as a witness,. in 
which case his opinions expressed in any treatise commonly 


! 720; Jieff, V. Pohp ^iugh, 10 All. 171. 

0 Oal 455* Mohtortj 8 Cal., at p. 74G; Jioghimi ,'Singh v. AVr/., 


* V. Pishu/ithiu' D(/s8f vib, 

•' Kvidence Act, s. 45. 

“ Jtcg. v. Kaniihcc JJasuce, 32 8utli. Cr. ^5* 

Cab 455. 
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offered ibr sale, may be i^rovod by the production of suck 
treatise.^ 

A medical man who has attended upon a patient during 
his last illness, or who has made a post mortem examination 
of his body, may prove the nature of the illness or injuries 
from which he suffered, the manner in which they were pro¬ 
duced, and the causes of the death. Where he has had no 
such personal knowledge, he can only give evidence hypo¬ 
thetically. He may listen to the evidence of those who have 
personal knowledge, or may Iiave it read to' him, and may 
then be asked, assuming those facts to be true, what was the 
cause of the death, and could it have been brought about in 
any of the ways suggested on either side.- The same rule 
was laid down as to the mode of questioning a medical witness 
in regard to iirsanity, in the fifth answer of the judges, in 
McNagliten s case.'^ 

§ 7(37. “ The improper Admission or Rejection of Evidence 
shall not be ground of itself for a new trial or reversal ot 
any decision in any case, if it shall appear to the Court, 
before which such objection is raised, that, independently ot 
the evidence objected to and admitted, there was sufficient 
evidence to justify the decision, or that, if the rejected 
evidence had been received, it ought not to have varied the 
decision,’*^ The principles laid down in this section had bc.;u 
acted upon before the passing of the Evidence Act. In 
in a case tried before a jury, and appealed against on account 
of the improper reception of evidence, Jlelville, J., following 
the judgment of Sir B. Peacock in Reg. v. Elahee RuJesh,* said:. 
“ If the Appellate Court think that the evidence of a jury is 
founded in part upon the evidence which should not have 
been admitted, or that the appellant has been prejudiced by 
some misdirection or omission of proper direction on the part 
of the judge, the Appellate Court is at liberty to treat the case 
as if it had been tried by the judge with the aid oi assessor.', 
and if it considers that the evidence (after omitting that part 
of it which should not have been admitted) is sufficient to 
sustain the verdict, it is at liberty to confirm the couvictioiu 
It may happen in some cases that the Appellate Court 

' I‘>idence Act, a. GO. 

Itoghuni Singh v. 9 Cal,, p. 401; v. Mt^hcr A//, In Cal. 
589 

•‘*12C1. &F. 200; § 1G8. 

^ Evidence Vet, I. of 1872, s. 167; see also Criin. P.C., s. 537; entr^ 
§ 739. 

5 buth. Cr. 80; anie^ § 710. 
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will think it desirable to order a new trial, because the 
evidence on the record is of such a character as to suggest 
the consideration that its real nature cannot be fairly appre- 
<uated except by a court which has the advantage ot hearing 
the evidence given. But in all cases in which it is possible 
to do so satisfactorily, I think the Appellate Court should 
form its own conclusions on the evidence, and that it should 
not, save in exceptional instances, direct a new trial.” ^ Since 
1872 it has been decided that s. 167 of the Evidence Act 
applies to criminal as well as to civil cases, and whether the 
appeal is being heard under the Civil Procedure Code, or 
tunders. 26 of the Letters Patent.^ Accordingly, in a case 
'tried by jury where evidence has been improperly received, 
tthe High Court will either affirm the conviction, or acquit 
•the prisoner, or direct a new trial 

§ 768. The Province of the Judge. —Where a case is con¬ 
ducted before a jury, the provinces of the judge and of the 
jury are distinct. All questions of law are for the judge. 
All questions of fact, bearing on the issues to be decided, 
are for the jury. The judge is bound by s. 297 of the 
Criminal Procedure Code to direct them to their verdict in 
all matters of law, and by his summing up to assist them to 
arrive at a proper verdict in all questions of fact. I have 
.already (ante^ § 769) referred to s. 297 of the Criminal Pro¬ 
cedure Code with reference to the duty of the judge in 
directing the jury as to the testimony of accomplices. The 
principles there laid down are of general application. In 
Beg. V. Elaliee BuJcsh, Sir B. Peacock said, in reference to a 
section correspunding to s. 297: “ There can be no doubt 
that that section requires the judge to sum up properly, and 
there would be very great danger in holding that there is 
no remedy by appeal againsta verdict of guilty, if it appears 
clearly to the High Court that a failure of justice has been 
caused by improper advice upon a question of fact, or by an 
omission to give that advice which a judge, iu the exercise 
of a sound judicial discretion, ought to give upon questions 
of fact, or as to the degree of credit to be given to particular 
witnesses. It appears to me that it amounts to an error of 
law in the suinuiiug up, wdiich, on appeal, is a ground for 


’ Jieg. \. llaniasaitii Madeliar, 5 Bora. H.C. C.O. 47. 

V. Navyofl Dadithhai, 0 BoDi. H.C. 358; Itcg. v. IlunlhoU 
<Jfuiudci\ 1 Ca}. 207. 

Jkfj, V. Sfind ftani^ 9 All. G09; /<ey. v. FitaniUf' Jina^ 2 Bom. Gl; 
Jkg, V. Fii.idhariiintlif G Bom. 31. 
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setting aside the verdict, subject, however, to the limitation 
provided by the Code of Criminal Procedure in ss. dSO and 
42G (now s. 537), that the Appellate Court is satisfied that 
the accused person has been prejudiced by the error or 
defect, and that a failure of justice has been created 
thereby/’^ This language was adopted by the Bombay 
High Court Sargent, J., said ; “ There is, doubtless, some 
difliculty in saying where a prisoner has been prejudiced ; 
nnd I am inclined to agree with Mr. Justice Louis Jackson, 
that it would not be safe to lay down any rule, although 
probably in most cases the ends of justice would be satis¬ 
fied by considering whether, if the case had been tried by a 
judge and assessors, the Court would set aside the finding.” ^ 
So in a Bengal case. Field, J., said: “ As to what consti¬ 
tutes murder, I find no direction whatever. It is the duty 
of a judge to give a direction upon the law to the jury, so 
far as to make them understand tlie law as bearing upon the 
facts; and if he does not give them an explanation of the 
law sufficiently comprehensive to enable them to decide 
the particular issue, it is misdirection.”^ On the other 
hand, the judge is not to confuse the jury by discussing 
quesBons of law with them. They are bound "to take the 
law he gives them. He is to direct, not to argue with them.- 
On matters of fact he is to direct only in the sense of 
guiding. If ho guides them wrongly, or imperfectly—still 
more, if he does not guide tliem at all—the conviction is 
liable to be set aside, and either an acquittal or a new trial 
ordered.'" 

§ 769. The matters reserved exclusively for the judge are 
laid down in s. 298 of the Criminal Procedure Code as 
follows:— 

“(a) to decide all questions of law arising in the course of 
the trial, and specially all questions as to the relevancy of 
facts which it is proposed to prove, and the admissibility 
•of evidence or the propriety of questions iisked by or on 
behalf of the parties ; and, in his discretion, to prevent the 
production of inadmissible evidence, whether it is or is not 
objected to by tlie parties; 

^ 5 Sutb. Cr., at p. 87. 

- AV(/. V. Fdtteh Vhandy 5 Bom. H.C. O.C. 83, at p. 93. 

Re(j. V. J/iuhboo MahtoUy 8 Cal., at p. 751; Wt/fadar Khan v. 

.21 Cal. 955. 

^ Itcg, V. KuboA'isto Ghos', 8 Suth Cr. 88. 

Ibg. V. Shnni^icrc 9 Suth. Cr. 51. 



“ {h) to decide upon the meaning and construction of all 
documents given in evidence at the trial; 

(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given ; 

{d) to decide whether any question \vhich arises is for 
himself or for the jury, and upon this point liis decision 
shall bind the jurors. 

“ The judge may, if he thinks proper, in the course of his- 
summing up, express to the jury his opinion upon any 
question of fact, or upon any question of mixed law and 
fact, relevant to the proceeding. 

Illustrations. 

“ (o) It is proposed to prove a statement made by a person not being’ 
a witness in the case, on the ground that circumstances are proved’ 
which render evidence of such statement admissi])Ie. 

“It is for the judge, and not for the jury, to decide whether the 
existence of those circumstances has been pro\ ed. 

“ (h) It is proposed to give secondary evidence of a document, the- 
original of which is alleged to have been lost or destroyed. 

“ It is the duty of the judge to decide whether the original has been 
lost cr destroyed.” 

Accordingly, it is for the judge to decide whether a 
confession is inadmissible in consequence of being made 
imder inducement, or has become admissible through tho 
removal of the inducement;^ whether particular facts 
amount to corroboration of an accomplice or whether a; 
particular communication is privileged, as having taken 
place between mookhtear and client.*^ Probably the most 
difficult of the judge’s duties is to decide between cases 
where there is some evidence, however slight, which must, 
be left to the jury, and cases where there is no evidence 
whatever, wdien he is bound absolutely to withdraw the case- 
from their consideration, and to direct an ac(j[uittal.^ 

’ Evidence Act, ss. 24, 28; ante, § 750; i?. v. Umhs, 1 Stark. 522;. 
JkiHhit V, Smith, li M. \V. 488. 

^ /%. V. Karoo, 6 Buth. Cr. 44; Keg. v. Kawah Jan, 8 Sutb. Cr. 19. 

• lleg, V. (Jhundev Kant, 10 Suih. (’r. 14. 

' lieg. V. OreeJfntrg Manjer, 7 Sutli. Or. 89; Keg. v. Kohohisto Ghose,. 
8 Buth. Cr, 88, p. 91. See aiso, under tho Lead of Ncgligrnco, anie.. 

§879;DcfViiimlion,^$G71 07.' 
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CHAPTER XVIIL 

PROCEEDINGS INCIDENTAL TO THE TRIAL OR FOLLOWING 

^VFTER IT. 

I. Disposal of Property, §§ 770—772. 

IT. Takinp: Security, §§ 77S, 774. 

III. CoTupcDsation, §§ 775—779. 

IV. Disagreement between Judge and Jury, § 780. 

V. Appeal, §§ 781 -788. 

VI. Revision, §§ 789—797. 

VII. Appeal to the Queen in Council, §§ 798, 799. 

§ 770. The Disposal of Property.—By s. 517 of the Criminal 
Procedure Code, “ when an inquiry or a trial in any criminal 
court is concluded, the Court may make such order as it 
thinks fit for the disposal of any document or other property 
produced before it regarding which any offence appears 
to have been committed, or which has been used for the 
commission of any oBence. 

“When a High Court or a Court of Session makes such 
order and cannot through its own officei^s conveniently 
deliver the property to the person entitled thereto, such 
court may direct that the order be carried into efiect by 
the district magistrate. 

“ When an order is made under this section in a case in 
which an appeal lies, such order shall not (except when the 
])roperty is live-stock or is subject to speedy and natural 
<lecay) be carried out until the perioil allowed for presenting 
snob appeal has passed, or, when such appeal is presented 
Avithin such period, until such appeal has been disposed of. 

^^Explanation ,—In this section the term ‘[uoporty’ in- 
e.ludes, in the case of propt^rty vegfirding which an offone«' 
appears to have boon committed, not only such property as 
has bi'on originally in the possession or under the control of 
any party, but also any property into or for which tho same 
may have I'oen converted or exchanged, anJ anything 
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acquired by sucli conversion or exchange, whether imme¬ 
diately or otherwise.'’ ^ 

An order under this section can only be made in respect 
of property which has actually been produced before the 
Court. It is not sufficient that evidence should have been 
given about it; as, for instance, about live animals which 
are not produced.*^ If, however, property of a nature which it 
was inconvenient or impossible to bring within the precincts 
of the court, was actually in the custody of its officials, I 
should think this would satisfy the requirements of the 
section. It is no matter how the property is produced,, 
whether it was seized by the police, or found upon the 
prisoner, or voluntarily produced by a witness in the case.^ 

The case must be one which has gone so far as to reach an 
inquiry or a trial before a criminal court. Proceedings 
which never reach that point do not justify an order under 
s. 517, though they may lead to action being taken under 
s. 523.^ Where there is a simple acquittal of the accused, no 
offence having been found to be committed in respect of the* 
property, no order under s. 517 is necessary or possible. It 
is merely the duty of the Court to restore the possession 
which had been disturbed for the purpose of the trial.'^ 
Where, however, upon inquiry before a magistrate the 
accused is not acquitted, but merely discharged on the 
ground of want of evidence against him, it is competent to* 
the magistrate to make an order under s. 517.^^ It has also- 
been suggested, though not decided, that even though the 
accused is completely acquitted, a similar order might bo 
made, if it appeared to tlie Court that an offence different 
from that which had been charged, had been committed im 
regard to the property.'' 

§ 771. It will be observed that it m not compulsory upon- 
the court to make an order under s. 517. The mere fact, 
however, that the person from whose ^'ustody the goods are 
produced is a li07ia fide purchaser, is no sufficient reason for 

^ See per Ameer Ali, J., 19 Cal., p. 62. 

2 flash Mohmt G(>Hhfr/r/y v. Kali Nathj 19 Suth. Cr. 3. 

3 7hj, V. ila?ndas, 12 Bom. H.C. 217. 

^ Jlc Aioaqjnntoho.i, 1 l>ora. 680; re A.unit Ilam (fhandra, 10 Bom. 

197. 

^ Tie Artna}>iirmibui, nh, s?//).; re Itatanlal, 17 Bom, 748; Bamdeiy 
iSurma v. Kaziruddin, 14 Cal. 884. 

G Jhr/. V. Kllainhar iluha, 2 All. 276. 

'i V. 9IVIad. 448. 
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not returning them to the rightful owner. No seller can 
give the buyer of goods a better title than he has himself, 
except in certain specified cases4 In regard to money, or 
currency notes, or negotiable securities, which pass from 
hand to hand by delivery, which have been taken in the 
ordinary way of business, or changed for notes or money of 
another denomination, no such order would be made, where 
the receiver acted honestly.^ In the case of a negotiable 
security which passes by endorsement, the endorsement of 
the thief is,^ of course, inefiectual. The holder must show 
that when it was in the possession of the thief it had 
already become negotiable; that is, that it had been validly 
endorsed, so that a person who took it from him would not 
have to rely on any act of his except the mere delivery. 
Where such a note bore two endorsements prior to that of 
the thief, but there was nothing to show that they were 
written before the theft, nor that they were genuine, the 
Court declined to presume anytliing in favour of the thief, 
and decided that the holder had shown no title.^ 

Section 519 authorizes the court to compensate the innocent 
purchaser of stolen property out of any money which was 
taken out of the possession of the thief on his arrest. No 
part of the fine imposed on the offender can be applied to 
this purpose.^ 

Where the subject of theft was a cow, which passed 
through several hands before the trial, and remained 
upwards of a year with the last holder, it was held that 
an order to restore the cow was a proper one, but that the 
calf, which had not been conceived till after the theft, had 
never been the property of the prosecutor, and could not bo 
claimed by him.^ 

The order of the court after a conviction is conclusive as 
to the immediate right of possession of the property.^ I 
conceive, however, that it would not bar an action by the 
dispossessed holder to show' that he had a better title than 
the original liolder. 

h 772. The appeal allowed by s. 520 against (U'ders passed 
under ss. 517, 518, and 519, applies to any court which is 

^ Contract Act, IX. of 1872, s. 108, Ulus, (a). 

- Be Collector of Salem, 7 Mad. ILC. 233; Beg, v, Jogessitr Mochi, 3 
Cal. 379. 

^ Bank of Bengal v. Mtndes, 5 Oal. 651, at p. 665. 

^ Faynthini Frtirnuiha, ‘Woir, 1127. 

Be Vernedf', 10 Mad. 25. Beg. Tribhovnn, 9 Ikmu 131. 
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a court of appeal, confirmation, reference, or revision, as 
regards tlie court which passed the order. It does not 
require that any appeal should be in fact pending before 
such court.^ This section, however, only applies to cases in 
which the court had jurisdiction under s. 517 to pass the 
order complained of. Where the circumstances were such 
that no order could have been made under that section, it 
is not made appealable by s. 520.^ The High Court, 
whether it cancels tlie appellate or the original order as 
being without jurisdiction, has no power to direct how the 
property shall be disposed of. This is a matter for the 
civil courts.® 

Where there has been a conviction for obscene or libellous 
publications, or in respect of noxious food, or adulterated 
or noxious drugs, the court has power under s. 521 to 
order the subject-matter to be destroyed. This gets rid of 
the difficulty whicli arose in the case of Reg. v. Lidarman^ 

Section 522 of the Criminal Procedure Code provides that 
whenever, in any criminal court, a person is convicted of 
an offence attended with criminal force, and it appears to 
such court that by such criminal force any person has been 
dispossessed of any immovable property, the court may order 
such person to be restored to possession. 

No such order shall prejudice any right over such im¬ 
movable property which any person may be able to show 
in a civil suit/’ 

It is essential, under this section, to show that the person 
to whom the property belonged was, in fact, dispossessed by 
the accused, and by means of the criminal force of which he 
is convicted.’' 

§ 773. Taking Security.—‘'Whenever any person accused 
of rioting, assault, or other breach of the peace, or of abetting 
the same, or of assembling armed men, or taking other 
unlawful measures with the evident intention of committing 
the same, or any person accused of committing criminal 
intimidation by threatening injury to person or property, is 
c^mvictcd of such offence before a High Court, a court of 
session, or the court of a Presidency magistrate, a district 


^ lieg. V. Jogessur Mochi, 3 Cal, 379; Heg. v. Ahmed, 9 Mad. 488. 

- Jie Aiiant Jlam Chandrn, 10 Bom. 197. 
lie Annaimrmdjai, 1 Bom. 630; Bcisuder Surma v. Naziruddin 
14 Cai. 834. 

J 3 All. 837. 

AIij!riAhi JJasr, v. Pallat Lai, 23 Suth. Cr. 54. 
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magistrate, a sub-divisional magistrate, or a magistrate of 
the first class, 

“ and such court is of opinion that it is necessary to requiie 
such person to execute a bond for keeping the peace, 

‘‘such court may, at the time of passing sentence on suck 
person, order him to execute a bond for a sum proportionate 
to his means, with or without sureties, for keeping the 
during such period, not exceeding three years, as it tninKs 

fit to fix. ^ . 

“ If the conviction is set aside on appeal or otherwise, tne 
bond so executed shall become void/' ^ i i* p 

Section 123 provides for imprisonment m deiault ot 
giving security; s. 124, for release from imprisonment 
when the continued confinement qt the ofiender ts no longei 
necessary; and s. 125, for cancelling the security bond. 

§ 774. The power given by s. 106 may be exercised 
whenever the otleuce committed, or the circumstances undei 
which it was committed, point to an intention to commit a 
breach of the peace; as, for instance, f se of criminal 

trespass on land, accompanied by force.-" Ihe 
over under this section must have been convictei •. , 
acquitted under circumstances \vhich lead tb- 
thhik that a breach of the peace may take p ^ce A^eie tj 
lie cannot be bound over under s. 106, 
may be taken under ss. 107 or 108.^ N^r 
bind over the accused, and also any o. tlie 'yij 
appear to have taken part in the odence. iviwno* 

nmde under s. 106, must be made at the 
sentence. If not made then, it ^an only )e 1 1 ^ 
s. 107 or one of the subsequent sections, and in tlic 
provided by them.-^ When a couvictioii ot 
contemporaneous with an ord^r for taking s^ocui j y 
behaviour, the sentence for the substantive ollence s to 
first carried out, and the person to be bouuc icu o 
up for the purpose of being bound.‘ uifrlw'r 

^Noovdev under thU section can be 
court which may take cognizance ot the 
appeal or otherwise. In this respect the Act ot 1. ^ - 


1 Grim. P.C., s. lOG. 

‘ 7k*e7. V. Gcfidvo Klnnhj 7 Silth. Cl. 11* J* 

Or. 87. 

3 Sahehdi v. Kuruif , 21 Sutli. Cr. B7. 

Jteg, V. Kadar Khaji, 5 Mail. 880. 

Be Oohiud tioohoodha, 15 8uth. Cr. ob. 

Per cuTrun, Beg, v. Shona Dugea, il hutn. t-i. M- 
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from that of 1872, which contained such a power.^ And if 
the substantive sentence is passed by a magistrate who is 
not competent to take security under s. 106, he cannot 
submit his sentence to a higher authority, with a view to 
security being required by such authority.^ 

There is no appeal against an order passed under s. 12t-^ 
committing to prison a person who fails to give security 
Avhen required.^ 

§ 775. Compensation.—The provisions as to compensation 
for frivolous or vexatious complaints in s. 250 of the 
Criminal Procedure Code of 1882 have now been repealed 
by Act IV. of 1891, which has substituted for them, as 
8. 560 of the Code, a clause extending to a much wider 
range of cases. 

“560. (1) If, in any case instituted by complaint as 
defined in this Code, or upon information given to a police 
officer or to a magistrate, a person is accused before a 
magistrate of any offence triable by a magistrate, and the 
magistrate by whom the case is tried discharges or acquits 
the accused, and is satisfied that the accusation against him 
was fiiv.-^.^ous or vexatious, the magistrate may, in his dis- 
ci^^tion, by big order of discharge or acquittal, direct the 
person upon vhose complaint or information the accusation 
was made, to pay to the accused, or to each of the accused, 
where there are more than one, such compensation, not 
exceeding fifty rupe^is, as the magistrate thinks fit : 

Provided that, before making any such direction, the 
magistrate shall— 

(a) record and consia.^r any objection which the com¬ 
plainant or informant may urge against the making 
of the direction, and, 

(h) if the magistrate directs any compensation to be paid, 
state in WTiting, in his order of discharge or 
acquittal, his reasons for awarding the compen¬ 
sation. 

(2) Com[)ensation of which a magistrate has ordered 
payment under sub-s. (1) shall be recoverable as if it were 
a fine: 

Provided that, if it cannot be recovered, the imprisonment 
to be awarded shall l>e simple, and for sucli term, not 
exceeding thirty days, as the magistrate directs. 


^ Aslu V. 16 Cal. 779. 

Mahiuiidi f'il'tilch v. Aji Sheilchy 21 Cal. 622. 
^ Chmid Khu.i v. Itcy., 9 Cal. 878. 



(3) A complainant or informant who has been ordered, 
under sub-s. (1), by a magistrate of the second or third 
-class to pay compensation to an accused person, may appeal 
from the order, in so far as the order relates to the payment 
•of the compensation, as if such complainant or informant 
had been convicted on a trial held by such magistrate. 

(4) Where an order for payment of compensation to an 
accused person is made in a case which is subject to appeal 
under sub-s. (3), the compensation shall not be paid to him 
before the period allowed for the presentation of the appeal 
has elapsed, or, if an appeal is presented, before the appeal 
has been decided. 

(5) At the time of awarding compensation in any sub¬ 
sequent civil suit relating to the same matter, the court 
shall take into account any compensation paid or recovered 
under this section.*’ 

§ 776. This section appears to apply to the person who 
brings an accusation with a view to criminal proceedings 
being taken against some other person, not to one who in 
the execution of a legal or moral duty supplies the authori¬ 
ties with information upon which they may act at their 
discretion. Where compensation had been awarded against 
a police officer who had charged a carter with an offence 
under Act V. of 1861, s. 34, cl. 3, the order was declared 
illegal. The Court said: “ Complaint is defined in s. 4 (a), 
and that definition in express terms excludes the report of a 
police officer. The operation of s. 560 is restricted to cases 
instituted ‘ by complaint as defined in this Code, or upon 
information given to a police officer or to a magistrate.’ It 
is clear that it will not apply to a case instituted on a police 
report or on information given by a police officer.” ^ So, 
where a Jearhuu of a civil court reported to the court that 
he had been obstructed in the execution of a decree, on 
which a report wiis made by the court to a magistrate, who 
n^cquitted the alleged obstructor, and directed the harlcun to 
pay compensation, the order was set aside. It was held 
that the karJctin was not the complainant, and that the 
subordinate judge on whose report the magistrate proceeded 
was acting judicially, and therefore <*ould have had no order 
made against him.*^ 

§ 777, A complaint as defined by the Criminal Procedure 


^ Ranijeevan v. Dimjad Charau, 21 Cal. 1^79. 

’ Jie Keshav LanfhmaUf 1 Born. 175; Ad on. 15 Sutli. Oiv. 50i>. 
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Code, s. 4 (a), is an allegation made orally or in writing to 
a magistrate, with a view to his taking action under that 
Code, that some person has committed an offence. An 
offence, as defined by s. 4 (jp), means any act or omission 
made punishable by any law for the time being in force. 
Therefore s. 560 applies to accusations under a special or 
local law.^ It has been held that it does not apply to a 
complaint for an illegal seizure of cattle under the Cattle 
Trespass Act, I. of 1871, ss. 20 and 22, as such a proceeding 
is not an offence within the meaning of the Criminal Pro¬ 
cedure Code.‘*^ The contrary has been lield as regards a 
charge under s. 24 of the same Act.^ Nor does it apply to 
information given to a magistrate under s. 110 of the 
Criminal Procedure Code that a person is an habitual robber, 
etc., because this is not an accusation of an offence, but an 
allegation that the person is a bad character, against whom 
precaution should be taken.^ 

The magistrate must have tried the case, and must 
such trial have satisfied liimself that the accusation 
frivolous or vexatious. The dismissal of a complaint for 
default of appearance by the complainant will not justify 
an order for compensation.^ It is no objection that an 
acquittal lias taken place after evidence has been offered 
in support of tlie charge,® nor that the cliarge was believed 
as regards some of the defendants, if it was vexatious and 
frivolous as regards others.'^ No order for compensation 
can be granted when sanction is given to prosecute for a 
false charge. Compensation and prosecution are alternative, 
not cumulative remedies.® 


on 

was 


§ 778. The order made under s. 560 is merely for pay¬ 
ment of compensation nut exceeding Ks. 50 to the accused, 
)r to eacli of them, where there are more tlian one. If the 
sum awarded is not paid, it is recoverable as a fine in the 
manner provided by ss. MSG—o88 of the Criminal Procedure 
Code. The Allahabad High Court Ims laid it down under 
the Act of 1861 that it is illegal to make it part of the order 
* Jleg. V. Turnrr, 4 N.W.R. 94. 

“ V. Auhippa, 9 Mad. 102; Koiffilanailu \ . Mnihafja, ihuLZl^i, 
KaJa (Jhund v. audo/Jkur, 13 Cal. 304. 

Numih. \\ Arnhit, o Mad. 381. 

V. Laklq^d, lo All 305. 

J{a7n Churn v, Shtikh Janitii, 17 Sath. Cr. 0. 

I licg. V. lAmdu Vnlad, 10 Bom. 199. 

" j\umh(r V. Avi'niy 5 Mad. 381. 

^ Shih Kath Chong v. Chuadvt y 22 Cal. 58r>. 





that imprisonment shall follow in default of payment.^ The 
High Court of Calcutta intimated the same opinion under 
the present Act, and said that in any case if the magistrate 
had power to order imprisonment, it was illegal to make 
the order until some attempt had been made to levy the 
amount.- In a case where compensation was awarded under 
s. 22 of the Cattle Trespass Act, I. of 1871, the same court 
said: The law prescribes that the compensation may be 
levied as a line, but it does not say that imprisonment mav 
be awarded in default of payment; and we are not aware of 
any provision ot law which provides that fines may be levied 
by means of imprisonment. The ordinary mode of levying 
fines is laid down in s. 38G of the Criminal Procedure Code.’'^ 

§ 779. Allotting Fine as Compensation.— Sections olo and 
54G of the Criminal Procedure Code provide as follows: — 
Whenever under any law in force for the time being a 
criminal court imposes a fine, or confirms in appeal, revision, 
or otherwise, a sentence of fine, or a sentence of which fine 
forms a part, the Court may, when passing judgment, order 
the whole or any part of tlie fine recovered to be applied— 
(a) in defraying" expenses properly incurred in the prosecu¬ 
tion ; (b) in cumpt^nsatiou lor the injury caused by the 
offence committed, where substantial compensation is, in the 
opinion of the Court, recoverable by civil suit. If the fine 
is imposed in a case which is subject to appeal, no such 
payment shall be made before the period allowed for pre¬ 
senting the appeal has elapsed, or, if an appeal bo presente<l, 
before the decision of the appeal. 

“ At the time of awarding compensation in any subsequent 
civil suit relating to the same matter, the Court shall take 
into account any sum paid or recovered as compensation 
under s. oir)/' 

When, upon the conviction of some prisoners for stealing 
bullocks, the judge or<lered the fine iiuposeti upon them to 
be paid over to one of the witnesses as compeusatioii for his 
having had to return to the prosecutor the bullocks which 
he had purchased, the order was hold to be bad. The sale 
to the witness was not “the otience complained of” within 
the meaning of s. 308 of Act X. of 1872.^ 


* V. 2 N.W.P. 430. 

liauLjctvan v. Jjurga Ckanin, 21 Cal. 070. 

^ Paryau Jtai v. Arju MiaUf 22 Oal. 139; ^hib Nath Chong v. >’:ktr(U 
Chttuder, 22 Cal. 580. 

^ 7 Mad. H.r. Appx. xiii.; 8.C. Weir, 332, 2ud edit. 
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Where two persons were jointly charged in respect of 
a theft of some bullocks, and it appeared that the first 
prisoner had stolen the bullocks, and had sold them to the 
•second prisoner, who had bought without a guilty knowledge, 
and was therefore acquitted, but was deprived of his pur¬ 
chase ; it was held by the Madras High Court, that the loss 
so suffered by the prisoner was not a loss resulting from the 
theft, which could be compensated under s. 44 of the Crim. 

P.C. as originally framed.^ Nor, it .seems, would such a 
< 3 asa come within the meaning of the amended section. The 
injury suffered by the purchaser would arise, not from the 
theft, but from his own act in buying from one who was not 
the owner of the property he sold. 

Under this section it is competent to a magistrate to 
award the whole, or any part, of a fine imposed upon a 
police officer as compensation to the prosecutor, notwith¬ 
standing the provision contained in s. 12, Act XXIV. of 
1859 (iMadras Police), that fines imposed upon police officers 
for misconduct shall be credited to tJie Police Superannuation 
Fund.- 

§ 780. Disagreement between Judge and Jury.—“ If the 
sessions judge ^ disagrees with the verdict of the jurors, or 
of a majority of the jurors, on all or any of the charges on 
which the accused has been tried, so completely that he 
considers It necessary for the ends of justice to submit the 
case to the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and, where the verdict 
is one of acquittal, stating the offence which he considers 
to have be^n committed. Whenever the judge submits a 
case under this secition, he shall not record judgment of 
acquittal or conviction on any of the charges on which the 
accused has been tried, but he may either remand the 
accused to custody or admit him to bail.” 

In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on 
apj>eal ; ^ but it may acquit or convict the accused of any 
offence of which the jury could have convicted him upon 
the charge framed and placed before it ; and if it convicts 

‘ 4 Mud. 11 .C. Appx. xxviii.; ^.C. Weir, 13^1, 2 ikI edit. 

“ Enles of the ISuddor Court, 28th April, 1802. 

’ A district magistrate exercising ins powers under Act HI. of 1881, 

8. 8, cl. 6, has the saino powers under this section as the sessions judgo 
McCariln/, 2 All. 120). 

^ 8ee Crim. B.C., s. ‘128; 785,780. 
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him, may pass such sentence as might have been passed by 
the Court of Session.” ^ 

A mere disapproval of the verdict by the judge, which 
■still admits of his proceeding to pass judgment in accord¬ 
ance with it under s. 306, does not give rise to the powers 
conferred by s. 307 on the High Court. The judge must 
submit the case to the High Court in support of his opinion 
that such a course is necessary for the ends of justice.^ 

lien he has done so the proceedings have to be completed 
by the judgment of the High Court. In arriving at such 
judgment the High Court exercises original jiowers, which 
ar^ not curtailed or cut down by the appellate ss. 418 and 
423 (d). The whole facts are before it, and it may reverse 
or affirm the verdict of the jury, either upon questions of 
law or upon an appreciation of the evidence.^ The High 
however, will not deal with the verdict of the jury 
us it it did not exist, or was no more tlian the opinion of the 
assessors in a case on ordinary appeal. Nor on the other 
hand ^vill they attribute to it the overwhelming weight 
wliich is ascribed to it by tlie English couiis in civil cases 
on an application for a new trial. It is not necessary to 
show that it is so perverse or unreasonable that no honest 
men of common sense could arrive at it; or that it was given 
in defiance of the ruling of tlie judge on a point of law; 
•or that it was influenced by an erroneous or defective 
direction or summing up. It is, however, necessary to find 
that the verdict was clearly and manifestly wrong, not 
merely that it was not such a verdict as the judges would 
themselves have given if they had been in the jury box. 
Each case will be dealt with on its own merits, due weight 
being given to the conduct of the jury, their unanimity or 
otherwise, and to any circumstances slewing that they were 
led astray, or acted under mistake or misconception, either 
of law or fact.^ 

AMien the jury has found facts which would, under s. 238 
of the Criminal Procedure Code, support a conviction lor an 
olience which is not charged, the High Court in dealing 
under s. 307 with an entire acquittal of the pri.soner, may 


[ Orim. P.C., s. 307 . 

V. BJututiui, ‘2 Bum. 525; AV</. v. (Jhintia Terauy 11 Mad. 3G. 

" Jic^, V. 9 All. 420; Itiy. v. DcfMtf Ana^ 15 Bora. 452, 

‘ Jtct/, V. Khamlirav Jiajiniv^ 1 Bum, TO; AV/y. v. Dhukum Kazcc, 9 
■Cal. 53 ; 2ieg. v. il Cal. 85; lUg, v. f 'hagan^ 14 Bom. 331; 

Jai’dino, J., p, 312; AVy. V. yftutkf DagaL 10 Bom. 497; Utg. v. D\vui 
-laa, 15 Bom. 452 ; Sarguut, C.J., at p. 18G. 
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accept the finding of fact, and convict the prisoner of the 
offence constituted by the facts so found." 


§ 781. Appeal.—“An appeal may lie on a matter of fact 
as well as a matter of law, except where the trial was by jury, 
in which case the appeal shall lie on a mattei* of law only, 

“ Ex])lanation , —The alleged severity of a sentence shall for 
the purposes of this section be deemed to be a matter of 

law.” 2 

Jury Cases. — An appeal in a case tried by jury must point 
out distinctly the question of law which is to be argued. It 
is not for the court to hunt through the record and find out 
any illegality that may arise, but it is for the parties who 
appeal to point out wherein there has been a departure 
from the law. Unless this be done the appeal will, except 
under special circumstances, be rejected.^ 

Section 423 of the Criminal Procedure Code, wliich 
regulates the powers of the Appellate Court, provides by 
clause (d) that “ nothing herein contained shall authorize the 
court to alter or reverse the verdict of a jury, unless it is of 
opinion that such verdict is erroneous owing to a misdirec¬ 
tion by the judge, or to a misunderstanding on the part of 
the jury of the law as laid down by him.” 

Misdirection in this clause embraces, I imagine, a failure 
in any of the functions specially allotted to a judge by s. 298 
of the Criminal Procedure, ante^ § 709. Therefore the im¬ 
proper admission or exclusion of evidence,or a conviction 
where there was no evidence proper to be left to the jury, 
or a deficient or erroneous direction by the judge,will be 
ground for appeal. But in the latter case it is not sufficient 
to show' that the language was or miglit have been misunder¬ 
stood, if tho expressions were such as ought to have been 
underf^tood by any reasonable man, having regard to what 
was proved in the case, and what was afterwards said to the 
jury,'^ No finding, sentence, or order of a court of com¬ 
petent jurisdiction shall be reversed or altered under Chapter 
AXVII. of the Criminal Procedure Code, or on appeal or 
revision on account of any irregularity in the proceedings 

' llcij. y, Jlarai Mirdha, 8 O il. 189. - Crim. P.C., s. 418. 

•' V. iiopifiil I icaUii, 1 8uth. Cr. 21. 

^ He<f. V. Lw khii Xanu'u, 24 Stith. Cr. 18. 

V. ('hand Hagdee, 7 Sutli. Cr. 6. 

V. MiJiee 5 Snth. Cr. 80; anicy §§ 739,708: Jieg, v. 

Jiamumnri MudtUar, tj Bom. H.C. O.C. 47 ; kku Tu v. 1kg.,\1 (Jal. 1()« 
' Jkg. V. Hhih (Jhander Mittcr, 10 Cal. 1079, 
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before or during trial, or on account of any misdirection in 
any charge to the jury, unless the matter comiilained of has 
caused a failure of justice.^ 

§ 782. In a recent case in Calcutta^ the High Court 
reversed the verdict of a jury on appeal, partly because it 
did not appear distinctly what was the offence ot which they 
convicted the prisoners, and partly because the judge left to 
them as evidence against all the accused certain statements 
which were only evidence against some. It was then con¬ 
tended for the Crown, that under s. 537 it would appear upon 
an examination of the evidence that the conviction was quite 
right, and that the misdirection had not caused a failure of 
justice. Tho Court, however, held that they had no power 
to examine the evidence for this purpose. “ Section 418 of 
the Code provides that where the trial is by jury, an appeal 
shall be on a matter of law only. It is quite clear, therefore, 
that we have no power to try the accused in this appeal on 
matters of fact.” With regard to s. 423 (d) they said: ‘‘It 
throws on the Appellate Court the duty, no doubt, of ascer¬ 
taining whether the process or method which the judge 
directed the jury to follow, as to the acceptance or discarding 
of evidence, or as to the view taken of the law, was erroneous 
on any material point, but not certainly the duty of deter¬ 
mining for itself w’hether the verdict, as a conclusion ol 
fact, was right or wrong.” They then cited a decision ot 
the Judicial Committee on an appeal from New South Wales,^ 
where, upon the law governing that colony, it was held that 
if evidence of a material nature wtxs wrongly admitted on a 
criminal trial, the court cfuild not affirm the judgment, even 
though it wtis of opinion that there was sufficient evidence 
to support the conviction, independeiitly of the evidencG 
wrongly admitted, and that the accursed was guilty of the 
offence with which lie was charged. Their Lordships said : 
“ It is obvious that the construction contended for transfers 
from the jury to the court the deteiiiJnation of the qiie.-tion, 
whether tlie evidence—that is to uayy what the law regards 
us evidence—established the guilt of the acc^tied. The result 
is, that in a case where the accused has the riglit to have 
his guilt or innocence tried by a jury, the judgment passed 




* Grim. P.C., s. 537. Soe, for decisions on this section, 61)5, 701, 

.712, 739,760,768. . 

“ Wa/adar Khan v. Re!/., 21 Cal. 955, pp. 9/3, 976; see also II 
Chunder v. Chundcc Churn^ 7 Oal. 293. 

Mahin v. Attij.-Chn. for New South Il exes (189Lh 5<. 



APPEAL IN JURY CASES. [Chap. 

upon Wm is made to depend, not on the finding of the jury, 
but on a decision of the court. The judges are in truth 
substituted for the jury, the verdict becomes theirs alone,, 
and is arrived at upon a perusal of the evidence, without any 
opportunity of seeing the demeanour of the witnesses, 
and weighing the evidence with the assistance which this 
affords.” 

This decision of the Judicial Committee is, of course, no 
direct authority upon the very different procedure in India. 
There appears to be nothing in New South Wales correspond¬ 
ing to section 1G7 of the Evidence Act, which provides that 
the improper admission or rejection of evidence shall not be 
ground of itself for a new trial or reversal of the decision, if 
it shall appear to the court before which the objection is 
raised, that, independently of the evidence objected to and 
admitted, there was sufficient evidence to justify the deci¬ 
sion, or that, if the rejected evidence had been received,, 
it ought not to have varied the decision. The section has 
been held to apply to criminal cases, and seems to throw 
upon the superior court the very duty of weighing “ what 
the law regards as evidence,” which the court in the Calcutta 
and Privy Council cases refused to assume. To this extent it 
has been recognized by several decided cases.^ Neither this- 
section of the Evidence Act, nor the cases decided upon 
it, appear to have been referred to in the case under dis¬ 
cussion. Nor was a case cited in which it was decided that 
the improper admission of evidence was a defect or irregu¬ 
larity which might be cured by a section corresponding to 
the present s. 537.- It may probably be, therefore, that the 
decision in Wafeidar Khan’s case may be held inapplicable 
to cases within the meaning of s. 16/ of the Evidence Act/'* 

§ 783. Appeal against Acquittal.—Section 417 of the 
Criminal Procedure Code provides that “ the Local G-overn- 
ment may direct the Pul^lic Prosecutor to present an appeal 
to the Iligh Court fny. an original or appellate order of 
ae.quittal passed by any court other than a High Court. 
No private person can appeal against an ac(|uittal, and wliat 
lie cannot do directly, he cannot, as a matter ol right, do 
indirectly, by putting tho High Court in motion, by way 
of revision (seepisf, § T95). 

J Sec ante, § 707. ^ x • 

- V, Btharee Domdh, 7 Siitli. Cr. 7. T)ic report does not state 
rvlicther it was a jury case or not. 

’ Tins view ImE Leeii recently taken by the Iligh Coui*t of Bombay 
fiamchindra, 19 Bom. 750). 



WHlST/fy 



APPEAL AGAINST ACQUITTAL. 9o9‘ 


. Wliere the withdrawal of a complaint operates as an- 
acquittal, an appeal will lie by the Government.^ So also 
where there is an acquittal upon a graver charge, but a 
conviction for a minor offence.^ Where there has been a 
proper acquittal on the actual charge made, but the Court 
or jury have failed to convict of the offence really com¬ 
mitted, as they are authorized to do under s. 237, an appeal 
will also lie, but the High Court will exercise its discretion 
as to whether the circumstances of the case justify them in 
opening up the proceedings.^ Where the acquittal.has been 
by the verdict of a jury, an appeal against it by Government 
must be on some ground of law, which would support an 
appeal under s. 418.*^ No appeal will lie against a refusal 
by the judge to add fresli charges, or against any other 
interlocutory orders made during the trial.^ 

Under s. 417 the appeal must be to the High Court.. 
Accordingly, s. 423, cl. (a), can have no application to any 
other court.® 

The words appellate order of acquittal,” include all 
orders of an Appellate Court by which a conviction is set 
asideJ 

Section 417 does not apply to a trial where the same 
fact, or series of facts, may be regarded as constituting 
different offences, for any of which the accused may be 
convicted under s. 236 of the Criminal Procedure Code 
(ante, §§ G99, 702). If in such a case there is an appeal to 
the High Court against the conviction, and it orders a new 
trial, such order annuls equally the acquittal upon one view 
of the case, and the conviction upon another view.® 

§ 784. As to the mode in which jurisdiction under s. 417 
should be exercised, the Allahabad High Court said: ^ “ The 
powers given to the Local Government are of an exceptional 
and unusual character; and while we fully recognize tlir 
necessity for their existence in this country, we are equally 

' Luchi Behara \. Nityanuud Doss, 19 Suth. Cr. 55. 

~ Beg, V. Juduomiih Gangooly, 2 Cal. 275. 
hJx The Government BIcader, 7 JMud. II.C. 359 ; Beg. . 

Dukaran, 7 N.W.P. 196. 

^ Govermw.ni of Bengal v. Parraeshur JSfuUirk, 10 Cal. 1029. Sec* a ^ 
to such grounds, ante, § 781. 

•* Bc-ij, V. Viijiram, 10 Bora. 411. 

^ Banyamnd v. Xarusi nh .:' 7 Mad. 213. 

Govern,uo.t nf Benga> v. u .kool (’huiuh r, 21 SutU. Cr. 41. 

''' Krishna Idtar Mandal '. Beg., 22 Cal. o77 ; unU., 734. 

Beg. V. Oagadijiy 4 All. 148. 
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clear that they should be most sparingly enforced ; and, in 
respect of pure decisions of fact, only in those cases where, 
through the incompetence, stupidity, or perversity of a 
subordinate tribunal, such unreasonable or distorted con¬ 
clusions have been drawn from the evidence as to produce 
a positive miscarriage ot* justice. . . . The doing so should 
be limited to those instances in which the lower court has 
so obstinately blundered and gone wrong, as to produce a 
result mischievous at once to the administration of justice 
and to the interests of the public.” On the other hand, in 
a more recent case, in which the above ruling was relied 
on, the Calcutta High Court said:^ ‘‘Under the Code of 
Criminal Procedure the Government have the same right 
ol appeal against an acquittal as the person convicted has 
to appeal against his conviction and sentence. There is no 
distinction made in that Code as to the mode of procedure 
which governs the two sorts of appeals, or as to the principles 
upon which they are to be decided. Both appeals are 
governed by the same rules, and are subject to the same 
limitations; and it appears to us that we are bound to 
decide this appeal, and that we have the discretion to refuse 
to interfere, if we consider that the judgment of the court 
below is wrong, and that Bibhuti Bhusan should have been 
convicted. No doubt in all cases of appeals, the judges of 
a Court of Appeal are naturally very cautious in interfering 
with the judgment of a judge and assessors before whom 
the witnesses are examined, both on the ground that a court 
before whom witnesses are examined has superior advantages 
in estimating the value of their testimony, and also here on 
the additional ground that in all criminal cases the accused 
is entitled to have the advantage of any doubt which may 
arise in the case ; but after giving the accused every benefit 
which he can derive from such a dec-ision in Ids favour, if 
we are still of opinion that he is guilty of tb.e offence with 
which he is charged, we think there is no discretion left to 
us as to whether we should find the prisoner guilty or not.” 

§ THb. Ti is probable that in any concrete case the Alla- 
huiiad and the Calcutta judges would not differ very niucli 
in tlieir decision, tliough the latter judgment is certainly 
expressed in mm-h m<»re measured language timn the former. 

j the ono linnd, it is plain that no conlliot of opinion as to 

e w/dgllt of evid''ir:e' (*an ever arise, except wllCfO tho 

^ V, f/a, 17 Cal. -tHo. 
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decision is that of a judge with assessors only, in which Ci^e 
the whole matter is absolutely open to the High Cmirt. On 
the other hand, it must be remembered that the 
upon the prisoner and upon public opinion is very dineient, 
according as the reversal of an original judgment causes tiie 
acquittal of a person who had been found to be guilty, or 
the conviction of a person who had been found to be innocen . 
The Appellate Court would hardly take the latter course, 
merely because they thought that they would have ariivet 
at a different conclusion if the trial had been before them¬ 
selves ; they would probably require a conviction amounting 
to a moral certaintv, not only that the lower court wa^ 
wrong, but that it had gone wrong ; not only that it had 
arrived at a wrong conclusion, but that it had reached it in 
some wrong way. °It would require a very extreme case to 
warrant the Government in hanging a man who, after a fair 
trial in his own district, had been pronounced innocent. 

The High Court may, in an appeal from an order ot 
acquittal, reverse such order and direct that further mquiiy 
be made, or that the accused be re-tried or committed tor 
trial, as the case may be, or find him guilty and pass sentence 
on him according to law.^ 

§ 786. Appeal from Conviction.— The Appellate Court may, 
by 8. 423 (h), “ in an appeal from a conviction, (1) reverse the 
finding and sentence, and acquit or discharge the accused, 
or order him to be re-tried by a court of competent jurisdiction 
subordinate to such Appellate Coind, or committed for > 
or (2) alter the finding, maintaining the sentence, or, wit i 
or without altering the finding, reduce the sentence, oi 
with or without such reduction, and with or without 
altering the finding, alter tho nature of the sentence, but 
not so as to enhance the same; (c) in an appeal from any 
other order, alter or revei'se such order.”^ 

An appellant ivho has been convicted is not in the same 
position as he ivas on his original trial. There ^ 

any presumption in favour of his innocence, ine doubts 
which mielit arise upon the evidence have, fur the time, 
been settled by the sentence against liim. Ho must now 
.satisfy tlic Court tluit there is sutliciont ground lor micilerinjj 
w'ith the conviction. If on tho wholo the case 
against him s(!cms evenly balanced, the Appellate Lourt 

will in general refuse to disturb tbe fludiii,g of the lo\M*i 
^ Crira. P.C., r. 123 (<v\ 
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court ^^ilose judgment, being arrived at after a personal 
observation of the witnesses, is entitled to special weight.^ 
Where a petition has been admitted under s. 422, it may be 
finally disposed of under s. 423 without hearing the appellant, 
if he is neither present in person, nor represented by pleader, 
and it makes no difference that the appellant is a convict 
actually in gaol.^ 

§ 787. Where on appeal to the sessions judge against a 
sentence by a magistrate acting within his jurisdiction, the 
sessions judge considers that the sentence is inadequate, and 
ought to be enhanced, the Allahabad High Court held 
that his only course is to report the case to the High Court 
under s. 438 ('post, § 789), with a view to enhancement by 
it under s. 439. He is not authorized, under s. 423, to annul 
the order, and direct the case to bo committed to liimself 
for trial. The result would be that, by an indirect process, 
he would be able himself to enhance the sentence which by 
cl. (b) 3, he is forbidden to do. He can only reverse tlie 
finding and sentence, and order a committal to a higher 
authority, where by some mistake the accused has been tried 
and sentenced by a magistrate who had no jurisdiction to 
try the offence. In such a case he can order the accused to 
be re-tried by any competent authority subordinate to him¬ 
self, or to be committed for trial by himself if the charge is 
one which can only be tried by a sessions judge.^ This 
decision, however, was disapproved of by the High Court ot 
Bombay. A Presidency magistrate had tried a prisoner who 
was charged under s. 326 with cutting off his witVs nose, an 
offence punishable with transportation for life, or imprison¬ 
ment lor ten years. The magistrate sentenced him to two 
years' imprisonment, which was the heaviest penalty he 
could inflict. On an application made under s. 435 by the 
Trovernment to the High Court to quash the sentence as 
wholly inadequate, and to commit the case for trial by the 
High Court, it was objected on behalf of the prisoner that 
the High Court on aj»peal w'ould have no power to take 
such a course, and the Allahabad case was citoil. The 
Court held that the construction put upon the section was 
too narrow. “The words ii.^ed m s. 423 are clear and 
uuamhiguous, and give to the Appellate Court the power to 
order an accused person to be committed for trial, where it 
considers that that was the proper procedure tv be adopted 

' /iVjy. V. Sajiirati Lah 5 All. 386. 

V. ‘ 13 All. 171. ^ V. ^ukha, 8 All. 11. 
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in the case.” “A magistrate is not to determine every 
case he is competent to try. H'e is required by s. 254 to 
consider whether such punishment as he can inflict is 
adequate; if not, he can commit the prisoner to a higher 
court under ss. 210 or 347.” The judges therefore considered 
that under s. 423 an Appellate Court could direct a com¬ 
mittal to a higher authority, where the trial by the inferior 
jurisdiction had failed in one of the ends of justice, viz. the 
infliction of an adequate punishment upon an offender.^ 

^ 788. Where the sessions judge, when annulling a con¬ 
viction by a magistrate for want of jurisdiction, has omitted 
at the same time to order a new trial, he is not precluded 
by s. 369 from passing such an order subsequently.^ 

It is open to the Appellate Court, under s.423, to alter the 
finding by sentencing the accused upon a charge supported 
by the facts, though different from that for which he was< 
tried. This course, however, will only be right where the 
accused was substantially tried on a case which is properly 
represented by the altered finding. It must not be a new 
case which might have been met by different evidence, or 
different arguments.® 

§ 789. Revision.—^Upon this subject the Criminal Pro¬ 
cedure Code contains the following sections: — 

435. ‘^The High Court, or any Court of Session, or 
District Magistrate, or any subdivisional magistrate em¬ 
powered by the Local Government in this behalf, may call 
for and examine the record of any proceeding before any 
inferior criminal court situate withiu the local limits of^ its 
or his jurisdiction, for the purpose of satisfying itselt or 
himself as to the correctness, legality, or propriety of au}^ 
finding, sentence, or order recorded or passed, and as to tho 
regularity of any proceedings of such inferior court. 

If any subdivisional magistrate, acting under this section, 
considers that any such finding, sentence, or order, is illegal 
or improper, or that any such proceedings aro irregular, ho 
shall forward the record, with such remarks tlioreon as he 
thinks fit, to the district magistral e. 

Orders made under ss. 143 and 144 and proceedings under 

176 are not proceedings within tho meaning ol this 
’ection.” 

436. When, on examining the record of any case under 

135 or otherwise,the Court of Session or District Magistrate 

’ L\ (/. V. J \htl IG Bom. 580. 

T!^rmi lUfidi, H - 18 . ^ v. KJ-n^ ^ 


miST/fy 


REVISIOX. 





[Chap. XVm. 


considers that such case is triable exclusively hy the Court 
o s ession, and that an accused person has been improperly 
discharged by the inferior court, the Court of Session or 
^istnct Magistrate may cause liim to be arrested, and may 
thereujjon, instead of directing afresh inquiry, order him to 
bo committed for trial upon the matter of which he has 
been, in the opinion of the Court of Session or District Magis¬ 
trate, improperly discharged: 

Provided as follows— 

(a) that the accused has had an opportunity of showino- 
cause to such court or magistrate why the commitment 
should not be made: 

(h) that, if such court or magistrate thinks that the evi¬ 
dence shows that some other offence has been committed 
by the accused, such court or magistrate may direct the 
court to inquire into such offence.” 

437. “C^ examining any record, under s. 435 or other- 
wise, the High Court or Court of Session may direct the 
iJistrict Magistrate by himself or by any of the magistrates 
subordinate to him to make, and the District Magistrate may 
nimselt make, or direct any subordinate magistrate to make, 
further enquiry into any complaint which has been dismissed 
under 8. 203, or into the case of any accused person who has 
been discharged.” 

. Court of Session or District Masistrate may, if 

It or he thinks fit, on examining, under s. 435 or otherwise 
toe record of any proceeding, report for the orders of the 
•High l/oiirt tile results of such examination, and, wlien such 
report contains a recommendation that a sentence be reversed, 
may.order that the execution of such sentence be suspended 
and it the accused is in confinement that he be released on 
bail or on his own bond.” 

439. “ In the case of any proceeding, the record of which 
lias b^eii called for by itself, or which has been reported for 
orders, or which otherwise comes to its knowledge, the Hi^h 
Court ma\', in its discretion, exercise any of the powers cmi- 
ferred on a Court of Appeal by ss. 195, 423, 426, 427, and 
428, or on a court by s. 338, and may enliance the sentence, 
and, when tlie judges comiiosing the Court of Kevision aro 
equally divided in opinion, the case sliall be disposed of in 
manner provided by s. 429. 

^Ho order under this section shall bemadetotlieprejudict' 
tlie accused unless he has had an opportunity of bei’’ 
•"'thcr personally or by jdcader in his own defence 
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Where the sentence dealt with under this section has been 
passed by a magistrate acting otherwise than under s. 34, 
t^ court shall not inflict a greater punishment for the 
oiience which, in the opinion ot‘ such court, the accused has 
committed, than might ha7e been inflicted for such offence 
by a presidency magistrate or a magistrate of the first class, 
■Nothing in this section a 2 )plies to an entry made under 
s. ,-.73, or shall be deemed to authorize a High Court to 
convert a finding of acquittal into one of conviction,” 

§ 790. An appeal is a matter of right in all cases in which 
^ IS given, but a revision is in the discretion of the court.^ 
ence no party lias a right to be heard before a court, either 
nen it is exercising its power of revision, or in order to lay 
patters before it to induce it to exercise such powers.*- 
Vnere, however, the court proposes to make an order to the 
prejudice of the accused, that is, an order enhancing the 
sentence, or altei’ing a conviction against him to one involving 
a more serious sentence, he is entitled to be heard either 
personally or by pleader.^ So the power to report pro¬ 
ceedings to the High Court given bys. 438, is discretionary, 
and should not be exercised unless the referring officer 
considers it desirable or useful that any error detected by 
iim should be set right.^ Before making his report the 
judge should call for explanation from the inferior court, 

explanation with the rest of the record to 
the High Court.^ 

Jhe information upon which the court exercises its powers 
01 revision may be received in any way, either by its own 
examination ot the records, or directly from the Government 
or a private person. The proper course, however, is to pro¬ 
ceed by petition in open court. Publicity is thus secured, 
and a tuller hearing of the reasons which move the Govern- 

pient in the interests of the iiublic order, or a private party 
in his own.*^ > r i . 

§ <91. In s. 435 the words ‘‘any inferior criminal court,” 
have been substituted for the words “any court subordinate 

‘ Sir 13. Peac^Kjk, C.J., 5 Sutli. Cr., p. 10. 

Thandav.in v. FtiriaiLnah^ 11- Mad. 363. 

' Crirn. P,C., s. ^9 ; Ite(j. w Fohpi,, 13 All., p. 187. As to whether 
le accused is entitled to he iieard before an erdor is made directing 
21^^ liiidcr s. 437, see ^'Qhin K. Uto v. lUmkk Lull, 10 Cdl. 

^ ^"ibamu Chunder w UhngoohuHi^ ( 'hurru 20 Suth. Ci\ 40. 

* Mfnianidi v. TaviptdUt, 8 CaJ OH. 

Jh AaroAu'fjti, 2 Mad. 3:S; Jard* , •).. 10 p. 5‘'' 
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to such court or magistrate,” which were used in s. 295 of 
the Act of 1872. The reason for the change was to meet 
the rulings that a district magistrate is not subordinate to 
the sessions judge; and to provide, nevertheless, that the 
revisional authority of the latter over the former should 
remain unquestionable. The High Court can, under s. 435, 
call for the record of any proceeding before any criminal 
court within the local limits of its jurisdiction; a Court of 
Sessions may do so as regards every other criminal court 
within the sessional district; and the magistrate of the 
district can do the same as regards every other magistrate’s 
court within his district.^ 

The power to call for tlie record may be exercised at any 
stage of the proceedings,^ and even after the prisoner has 
served out his sentence.^ Where there is a right of appeal 
which has not been exercised, the power of revision still 
exists, but should be very sparingly exercised, and, save in 
very exceptional circumstances, not at all in reference to 
questions of fact.^ Similarly, in cases wdiere the district 
court or magistrate has concurrent revisional jurisdiction 
with the High Court, an application for revision will not be 
entertained, save on some special ground, unless a previous 
application shall have been luade to the lower court.‘'^ When 
a court has once exercised its power of revision, that power 
is exhausted, and its decision cannot be reviewed by itself.^* 

§ 792, The powers of the High Court as a Court of Eevision 
were stated as follows by Sir J3. Peacock in a ease under the 
Criminal Procedure Code of 1861.'^ 

If in a case of child murder the judge were to say ‘ it is 
not necessary to try w'hether death w'as caused by an act done 
with the intention of causing death, because if it was so 
caused, tlie prisoner w’as not guilty of murder. 1 tind that 
the child w-as under the age of six months, and therefore 

^ (^jjcjidro Xatli v. Dtdkhiniy 12 Cal. 473 ; re Pudmonahha^ 8 iRIad. 18 
Retj. \ . LankariJ All. 853; Heft, v. Firyo. GojKdj 9 Bora. 100, overriiliug 
XcMn Isristo v. Lull, 10 Cal. 268. 

“ Vilaefif Kliamim v. Mduir Aii, 21 Sutli. Cr. 4; Fcrsliad \. 

^Lodifr Rahman^ 22 Cftl. 131. 

Jiey. V. Sinha, 7 All. 135. 

^ Ftr Btiaight, Oflg. C.3., Rcy. v. AUi J^a/esh^ G All. 481. 

Rey. Y. Rcolah, J4 Cal. 887 ; Reg, v. Ch(igd7i,Vi Bom. 331, at p. 312. 
Tlio same rule has l)€eu laid down as 1o the special jurisdiction uuder 
vlic Cliarter, cl. 15 {R<.g> v. Jiajvoomar i^ingh^ 3 Cal. 573). 

^ R^g. V. Foxj 10 17G; re Gibbvu^y 14 Cal. 42. 

^5.7. Gora Chaud '<op:ey 5 Suth. Cr. 45; 8.C. 13.L.E,, 8u]>. 
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acquit the prisoner; ’ in such a case there would be no finding 
on the facts, and the court, as a Court of Revision, would 
nierely set aside the acquittal and order a new trial. Again, 
suppose a magistrate, in a case triable by him, should con¬ 
vict of an offence, and the session judge on appeal should, 
without going into the facts, reverse the_ decision upon a 
point of law and order the prisoner to be discliarged, stating 
that, assuming the facts to be as found by the magistrate, 
the prisoner was not guilty of the offence, this court, it tie 
judge were wrong in point of law, could, as a Court ot 
-Revision, reverse his decision and direct him to try the 
appeal upon its merits. If a judge, on appeal, should uphold 
the finding of a magistrate on the lacts^ and reverse his 
decision in point of law, and order the prisoner to bo dis¬ 
charged, .then, as the acquittal would be merely upon a 
point of law, this court, as a Court of Revision, might reveise 
the judgment of acquittal, and order the sentence of the 
niagistrate to stand. Tiie court may act as a Coui^ of 
Revision, after it has acted as a Court of Appeal, if it finds 
it necessary to do so, in order to correct^ an order ni la\\ 
which cannot be set right on appeal, lor instance, if a 
man should be found guilty of a murder and sentenced to 
seven years’ transportation, if a prisoner should appeal on 
the lads, the court might uphold the finding of guilty ot 
murder on appeal, and afterwards, as a Court of Ko' ‘sion, 
might set aside the sentence of seven years’ transportation, 
and pass a legal sentence for murder.” 

§ 793. This statement appears equally to apply to Uie 
Act of 1882, except as regards sentences of acquittal. By 
the Act of 1872, a power of appeal against a sentence of 
acquittal, at the instance of the Local Government was for 
the first time given. And the last clause of s. 139 of the 
Act of 1882 enacts that a High Court cannot, on revision, 
convert a finding of acquittal into one of convictioii. 
docs not deprive the High Court of all power of dealing 
with an acquittal by way c»f revision; but unless it is n* 
sary to do so in the interests of justice, the High Court lull 
not in general interfere with such sentences^ 
appeal by the Local Government under s. 8178 Uherc 
the acquiitid is on mere questions of facts, the l.dnclinatiou 
to do 80 would be still stronger.*'^^ The power 
to deal with acquittals was considmed In' the Allalia >au 

I JJcfr^ih n V. V.Amji, 15 lUi). 

' V. It Mad. 



Higli Court, when the following questions were referred to 
a hull Bench. 1. Has the Court power under S..439 to 
revise an order of acquittal? 2. If it has, in reference 
to orders of acquittal passed on appeal, what has it power 
to order to be done ? The Full Bench, after contrasting the 
1st clause of s. 439, which enables the High Court to exer¬ 
cise on revision all the powers given by s. 423 (a), with the 
last clause, stated their opinion as follows on the first 
question: It appears to us that the presence of these 

words in the section indicates that, short of determining 
the questions of fact in the case when revising such orders, 
as we may do when sitting as a Court of Appeal, all the 
other powers of the cl. (a) of s. 423, read in conjunction with 
the 1st paragraph of s. 439, are left unimpaired. We are then 
of oj^inion that the High Court has power to revise an order 
of acquittal made by any of the courts exercising original 
or appellate jurisdiction subordinate to us.” As to tho 
second question, they said : “ Clearly the order must be one 
directing the re-trial of the proceedings wherein the final 
order has been found to be bad, and has in consequence 
been reversed.” As to the court to which the order for 
re-trial should be sent, “the Sessions Court of Appeal is the 
proper tribunal for re-trial of the appeal, or suedr other 
court of equal jurisdiction as we might entrust, under s. 52(> 
of the Code, with the trial of the appeal.” ^ 

§ 794. The High Court has also power in revision to 
order a prisoner to be committed for trial when he 1ms been 
improperly discharged,^ or when he has received an in¬ 
adequate sentence from a magistrate whose powers did not 
admit of his imposing a sufficient punishment.^ It can also 
quash a commmitent which has been improperly made,^ or 
an order by a magistrate directing the revival of proceedings 
against an accused person who had been discharged.^ Orders 
sanctioning a prosecution under ss. 195 or 476 of the 
Criminal Procedure Code fur offences referred to in those 
sections may also bo reversed on revision.® 

The powers of enhancement of sentence which, under s. 280 

^ Jici/. V. Balwanly 9 All. 139. 

^ Beg. V. Barn Led Singh, G All. 40. 

‘ Beg. V. Ahdul BaJnnxn, 16 Boni. 580. 

^ Beg. V. iMchmun hingh, 2 All. 398. 

’ Be Idolmh Misfree, 1 Cal. 2^2; r6' Dijahur Butt, 4 Cal. G17. 

Khepa Nath Sikdar v. Grbh Ghunder, IB Cal. 730; Beg. v. Bachdpme, 
109. 
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the Act of 1872, were possessed by a Court of Appeal, 
are now by s. 423 (b) taken away from such court, and 
conferred only upon the High Court acting by way of 
revision. When so acting, the court may not only enhance 
the sentence, but alter its nature.^ 

§ 795. A different question arises when a private person 
attempts to set the High Court in motion as a revisional 
court for the purpose of overruling an acquittal. It is clear 
that he cannot do so as a matter of right. On the other 
kand, as the High Court is willing to receive from any 
quarter the information which may draw its attention to the 
case, the mere fact that such information comes from a 
private prosecutor, in the form of a petition properly 
presented to the court, is no reason why it should not be 
acted on.- Where such a petition was presented under the 
present Code, the Madras High Court said, ‘^An appeal 
against an acquittal by way of revision is, in our opinion, 
uot contemplated by the Code, and it should, we think, on 
public grounds, be discouraged.” They therefore, under 
s. 440, refused to hear the pleader in support of the petition, 
and dismissed the application.^ So tiie Calcutta court 
refused to act under s. 15 of tlie charter, when asked to 
reverse the discharge of a prisoner bv a Presidency 
magistrate.^ 

§ 79G. Under s. 297 of the Act of 1872, the High Court 
was only able to act by way of revision when it appeared to 
it that there had been a material error in any judicial 
proceeding.”^ Under s. 435, the power of calling for a 
record is conferred to enable a superior authority to satisfy 
himself as to ‘‘the correctness, legality, or propriety of any 
finding, sentence, or order recorded or passed, and as to the 
regularity of any proceedings of such inferior court.” If 
ground lor interlering appears, a sub-divisional magistrate^ 
oan only forward the record with his remarks to the district ‘ 
magistrate. The Court of Sessions or district magistrate 
may take independent action upon the matter in the cases 

’ J2eg, V, Ham Kiiria, G All. 022. 

“ He Uurdeo, 1 All. 189; Sukho v. Barga Prasad, 2 All. liS; Hfj. 

V. Abdul Hahman, IG Bom., at ]). 582. 

Thandavan v. Periannah, l-i ^lad. 

He Poona Chum Pal, 7 Cal. M7. 

^ to what was malerial error, see Htg, v. Hainkunof^, 19 Siiili. (h\ 
--8; re Haghoo Pariruh, ibid.; /Sonatun Tktss v. Oooroo Vkurh. 2i Sutli. 

Cr. 88; re Juggut Chunder, 2 Cal. 110; Heg. v. Ham A >rai}i, 8 All. 514; 
^dtiAraddi v. Heg., 21 Cal. 827. 


NllN/Sr/f^ 


EEVISIOX. 


[Chap. XVIII 



stated by ss. 436 and 437. In all other cases they must 
report the matter to the High Court under s. 43S, the final 
disposal resting with tliat court. 

§ 7&7. Where the High Court is acting by way of 
revision, it is no longer confined to matters of law, but may 
deal with the case on the ground of incorrectness, that is 
to say, on the ground that it is wrong on the merits.*' ^ 
This does not, however, mean that the court will weigh the 
evidence for and against, exactly as if the case came before 
them on appeal from a judge and assessors. In Calcutta, 
Mitter, J., said: “Under s. 435, we generally decline to go 
into the question of facts, though we have the power to do 
so. We exercise this power only in such cases where we 
find that in the interests of justice it should be exercised.’*- 
This rule is more imperative in cases where there is no 
appeal, and the discretion reserved to the court will only be 
exercised w^here it appears clear that the evidence does not 
support the charge.^ In a later case in Bombay, Jardine, J., 
said “As a rule, while allowing the suitor to come to our 
revisional jurisdiction, w^e have refused to interfere in two 
great classes of cases : (a) Where, as a rule, the Legislature 
intended the original or appellate jurisdiction on the facts 
to be final; (b) where the relief sought might be got from 
a court of concurrent revisional j urisdiction below\ Whether, 
in dealing with matters of fact, ‘ very exceptional grounds ’ 
exist, ‘whether the interests of justice’ require exceptional 
interference, are questions to be determined in reference to 
the circumstances of each^case. It may be a fairly accurate 
account of the way this court uses its discretion, if we say 
that we refrain from interfering with the judgment on facts, 
in like manner as we refrain, under s. 3U7 of the Criminal 
Procedure Code, from interfering with the verdict of a jury, 
that is, where it is not shown to be clearly and maniiestly 
wrong, nor that the court below has used no , discretion 
at all, or in a manner wholly unreasonable.” “ Where the 
evidence on the record will suflficiently warrant a conviction, 
we should not in revision be justified in setting aside the 
conviction, merely because the view taken of the evidence 
by the courts below is one that is not suslainable, or because 


^ jPer Wilson, J., Ilari Doss Sandal v. Saritulhi, 15 Cal. 608, p. 618, 
follow'ed Itam Brahma v. Chandra Karda, 21 ('al. 931, p. 935. 

- Nobin Krishna v. liassick LaU, 10 Cal. 1017. 

Jicff, V. Kkekh Saheby 8 Bom. 197. 

Jd fj, V. Chugany Born. 331, p. 312. 
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some fact wiiicli ought to have been found has either not 
been found, or found incorrectly.” ^ 
iSone of these decisions related to jury trials. As to 
Peacock, when dealing with the Code of 1861, 
said, ^ As a Court of Revision, the court cannot reverse the 
^exdict of a jury.”- The same rule still applies. The 
powers of a Court of Appeal referred to in s. 439 must be 
taken as subject to s. 41S, which in jury cases limits the 
matters of law. A Revision Court can do nothing 
''hich an Appellate Court could not do, except enhance the 
sentence. ^ 


§ /98. Appeal to the Queen in Council.—The charters of 
he bujn’eme Court authorized those courts to grant leave 
o appeal to the Sovereign in Council against all criminal 
proceedings conducted before them.^ A similar power is 
given by s. 41 of the Letters Patent of 1865. The practice 
upon tiiis subject was reviewed by Westropp, C.J., in the 
case of Beg. v. Pestonji Pinsha,^ where he pointed out that 
in only three instances had leave been granted. In two of 
them a doubt had arisen as to the jurisdiction of the court 
c try the case, and in the third, as to its power to grant a 
new trial in cases of misdemeanor. The only other case I 
am aware of in which such an application was made under 
the Lettcu’s Patent was that of McCrea, in uhich the Alla¬ 
habad High Court refused the leave.*" There is no power to 
grant leave to appeal against decisions of the aUofussil 
courts, or of the High Court on appeal from such decisions. 
On all such eases, as well as in cases where leave to appeal 
iui.s been refased, a special application for Icavo to appeal 
must bo made to the Judicial Committee, founded on full 
copies of the original and appeal judgments, and of all 
material portions of the oviden(‘(' on which it mav be 
necessary to rely. 

§ /99. As to such applications, the law was laid down as 
follows in Beg, v. Bertrand :—® 

It seems undeniable that in all eases, criminal as well 
as civil, arising in places from which an ajipeal would lie, 
axui where, either by the terms of a charter or statute, the ^ 
authority has not been parted witli, it is the inherent pre- 


' Bcdmahand Barn v. Ghansam .Uani, 22 Cal. 391, p. 109. 

V. Goni C/tuhd (jopa, 5 Sutli, Or., p. 18 ; lUf/. v. Chxuider K'fut 


Chitc!‘n'butiij, 10 8nth. Or. 14, 

■; 2 M. Dig., pp. (12^. G79. 
" 15 All. 173. 


» 10 b mi. U.C. 92. 
" L.it, 1 r.O. 530. 
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rogative right and, on all proper occasions, the duty of tlie 
Queen in Council to exercise an appellate jurisdiction, with 
a view not only to ensure so far as inay be the due adminis¬ 
tration of justice in the individual case, but also to preserve 
the due course of procedure generally. The interest of the 
Crown, duly considered, is at least as great in these respects 
in criminal as in civil cases j but the exercise ol this pre¬ 
rogative is to be regulated by a consideration of circum¬ 
stances and consequences; and interference by Her Slajesty 
in Council in criminal cases is likely in so many instances 
to lead to mischief and inconvenience, that in them the 
Crown will be very slow to entertain an appeal by its officers 
on behalf of itself or by individuals. The instances of such 
appeals being entertained are therefore very rare. The 
result is that any application to be allowed to appeal in a 
criminal case comes to this Committee labouring under a 
great preliminary difficulty—a difficulty not always over¬ 
come by the mere suggestion of hardship in the circum¬ 
stances of the case, yet the difficulty is not invincible. It 
is not necessary, and perhaps it would not be wise to attempt 
to point out all the grounds w'hich may be available for ttie 
purpose; but it may be safely said that when the sugges¬ 
tions, if true, raise questions of great and general importance^ 
and likely to occur often, and also where, if true, they show 
the due and orderly administration of the law interrupted, 
or diverted into a new course, which might create a precedent 
for the future, and also wdiere there is no other means ol 
preventing these consequences, then it will be proper lor this 
Committee to entertain an appeal, if referred to its decision. 

A similar rule was laid down in Dillet's case,^ where it 
was said: “The rule has been repeatedly laid down, and 
lias been invariably followed, that Her Majesty w'ill not 
review or interfere with the course of criminal proceedings, 
unless it be shown that by a disregard of the forms of legal 
process, or by some violation ot the principles 61 natural 
justice or otherwise, substantial and grave injustice has 
been done.” 

In BeriramVs case, the Privy Council reversed an order 
of the court of N.>S. Wales, wnich had ordered a new trial 
in a case of felony. JSimiiariy, in Iletj, v. a dccisiou 


‘ 12 App. Ca. 459. 

- Cited and followed in 
puite Ko})& 0894), A.C. 050. 

^ 5 LA. 178: S.U. 4 Cal. 172. 


Deeming (1892), A.C. 422; and ex 
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of the High Court of Calcutta was reversed, iu which it had 
been held that a decision of the Indian Legislature was 
vires. So, in Dillefs case,^ the Jndicial Coniraittee 
reversed a onviction for perjury, on the ground that the 
judge, in his charge to the jury, had grossly misrepresented 
the real issue in a maimer most unfair to the prisoner, and 
had made unsworn statements to the jury of matters alleged 
to be within his own knowledge, which were neither to be 
found in the records nor in the evidence. In JReg, v. Cooke 
the Committee reversed a decision of the Canadian Court 
which had set aside a conviction, on the erroneous view that 
statements made by a witness on oath could not be lawfully 
used against him when on trial on a criminal charge, bo 
appeals were admitted in the cases cited in the note, all of 
which raised questions of the greatest importance as to the 
jurisdiction of the courts below.^ In no case will leave to 
appeal be granted upon objections of a merely technical 
nature, or unless some clear departure from the requirements 
of justice is alleged to have taken place.*^ Still less will tlie 
Committee re-try a case upon a suggestion that on the 
weight of evidence the verdict ought to have been the other 
way.^ In a- recent case from India, in which leave to appeal 
was sought on the ground that the judge, in charging the 
jury, had laid down the law erroneously as to what consti¬ 
tuted an attempt, the Lord Chancellor, after stating that no 
such error had in fact been shown, proceeded to say that 
It would be contrary to the practice of this Board, and 
very mischievous, if any countenance were given to the 
view that an appeal would be allowed in every case in which 
it could be shown that the learned judge had misdirected 
the jury.”® 


‘ 12 App. Oa. W. hdl., 1 P.C. 599. 

Falkland Islands Co. v. Iteg,, 1 :\loo. P.C. 299; Nua Moung v. Beg,, 
7 ]\I.LA. 72; ante, § 42; Attg.-Oeu, q/ Hong Kong v. Kwok-A-Smg, 
L.n., 5 P.U. 180, §53. 

Beg, V. Biel, 10 App. Ca. 657. 

^ Beg. V. EduJjce Byramiee, 3 M.I.A. 468, 485. 

Hire McCrea, 20 I.A.’OO; 8.0. 15 All. 310. 
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abandonment 

See Infant, 3 
ABDUCTION 

1. definition of offence, 362, 1GS 

force or deceit must opemte on person abductod, 615 
in order to murder, 364, 169 

to confine secretly or ^vronp^ully, 365, 169 
L. of woman with a view to comixilling marria^o or illicit intercourse, 
366,169 

does not apply wlicre woman consents, G4G 
what offence is then committed, ib. 

to subject to grievous hurt, slavery, or unnatural lust, 367, 

wrongful confinement or conccalmeiit of person abducted, 368, 170 
what amounts to, 64G 

of child under ten to steal from its person, 369, 170 

ABET^IENT • 

1. in what it consists, 107, 54, 432 

2. by instigalion, ih, 

by^wdfill misrepresentation or concealment, 107, Exp. 1,54, 

act abetted must be an offence, 433 

person abetted need not bo an offender, 108, Exp. 3, 
56, 433 

nor the person who actually commits the offcnco 
abetted, 108, Exp. 4, 56, 433 
where instigation countermand^, 434 
by lettc-r, none till read, ib, 

3. by ccnspiracy; what it is, 434, 469 

what must be dtme to carry it out, 55, 435 
acts must l>o for common puri) 08 e, 434 
evidence in snpi^rt of, 435, 471 
wdiether giving false evidence is an abetment, 435 
conspirators need not be in direct communication, 108, Exp, 
5, .)6 
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ABETMENT — continued. 

4. by aiding or facilitating offence, 107, Exp. 2, 55 

•what amounts to, 437 
case of master and servant, 438 
when offence upon one’s self may be abetted, ib. 
by illegal omission, 437 

or abetment of snch omission, 108, Exp. 1, 55 

5 . abetment complete, though nothing follows, 108, Exp. 2, 55 

penalty in such case, 115, 116, 117, GO, 61 
G. penalty where offence committed, 109, 57, 116, 116, 117, GO, 61 
must be in consequence of abetment, 109, Exp., 57, 430 
where abettor is iiresent at committal, 114, 50 
cannot also bo punished as abettor, 441 
where act done with different intention or knowledge from 
that of abettor, 110, 58 

7. where act done is different from that aljetted, 111, 58, 430 

or is done by mistake, 440 
where both such acts done, 112, 59, 441 

8 . ' of suicide, 305, 306, 150, 624 

offence against Merchandise Marks Act, 21G 

ABSCONDING 

to avoid service of summons or order, 172, 82 
warrant of magistrate no offence, 82 
what amounts to, 83 

ACCIDENT 

act done under, when no offence, 80, 42, OGl 
where act done is unla\Yful, 3G1 ^ 

or a mere statutory offence, 3G2 
where lawful act carelessly done, I-JGS 
difference between civil and criminal liability for, 3G1 

ACCOMPLICE 

who is an, 912, 944 
how far evidence of is receivable, 014 
what is a corrobefration of, 915 
duty of judge in charging jury, OIG 
result of error in charge, 917 

ACQUITTAL 

See Aiteal, 2. PiiEVious Acquittae. Revision 


what the word denotes, 33, 11 

whenitincludesillcgalomissions, 32, 11 , i^ 

offence partly by and partly by omission done by several, liability of 

each, 34, 36, 37, 38, 11, 12. 

See Joint Acts. 

ACTS OF STATE 

1 . are not cognizable by any Court, 318 

except for deciding wbother they are such, 319 

2 . may bo rendered such by ratiffcatiou, ib. 

3. what acts are 

all acts of a hostile chnmcter, ih. 
nets done in S'dtliug conquered country, 320 
not when under claim of legal title, 321 
claims to enforce treaty rights as between parties, 322 
as against subjects affected by them, 323 
now seltlcmpnt after rebellion, 324 
acts done on national emergen'^', 325 
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ADMIRAT/rY JUKISDICTION 

its origin and transfer to Common Law Courts. 255 
conferred on High Courts by Charter, 263 
extended to Mofussil Courts, ib. 
supplemented by Merchant Sliii)ping Acts, 261, 27:; 
procedure and punisliment to be Indian, 261, 265, 28S, 2^0, 291 
substantive law to be English, 286, 292 
exception as to territorial waters, 298 
only applies to offences completed at sea, 27(» 
extends as far as ocean-going vessels, 270 

when concurrent with local courts, 271, 277 
applies to all Britisli subjects at sea, 272 

foreigners on British ship, 271 
when custody is illegal, 275 
See Foueigneus, 
to pirates, 281 
See PiKACY. 


ADULTERATION 

See Nuisance, 5 

ADUJ.TERY 

who is said to commit, 497, 220, 800 

wliore marriago loaves woman free, 800 
marriage not believed to exist, ih. 
evidence of, 801 
consent or connivance, ib. 

acquiescence after knowledge of, 808 
to one adultery bars indictment for another, 
second prosecution for, ilj. 
wife is not punishable as abettor, 497, 220 
husband or person in charge for him must complain, 80 < 
what amounts to a complaint, 
death docs not stop prosecution, if>. 

AFFIR^LVnON 

solemn, when included in word “oath,’^ 61. 11 



AFFRAY 

what constitutes an, 159, 71, 191 

not when acts clone in private place, 191 
or where public havo no right of access, 192 
punishment for committing, 150, 71 
assaulting public officer in suppressing tin. 152, 72 


AGENT 

of owner or CK3Ciipier, not giving jHilice nolic of riot. 154, 165,72, 
liability of, if riot, 156, 78 


’, 8 : 


ALLY OF THE QUEEN 
See Waging War, 3. 


ALTERATION 

See Chaiiui:, 2. Forgery, 1, 

ALTERNATI\TE 

punishment where one of hcveral offencers found in the, 72, 88 
charging contradictory statements, 510 
one of several offences, 875, 877 
8 an>*tion and coramittsd n(-cc.ssary for iwch. r»18*. 895 
whore either oommiited befoiv iiulge who tP' » ca?*’. 9 ol 
• ' r> li 
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AMENDMENT 
See Charge, *2. 

AmmicAN 

to be sentenced to iicnal servitude, 66, IG 

ANIMAL 

what the word denotes, 47, 14 
injury to 

See ^IiscHiEF, 2. 
injury by 

See Negligence, 7. 

^ANNOYANCE 

by a drunken man, 510, 227 

APPEAL 

1 . when it lies, 050 

in jury cases only on matter of law, ih. 
must be pointed out by appeal, ih. 
what is such matter, ih. 
misdirection of judge, ih. 
failure of justice resulting, ih. 
l)Ower of Appellate Court to deal with evidence, 95/ 

2. ugiiinst acquittal, 958 

what amounts to, 059 
when it will not lie, ih. 
only to High Court, ih. 

effect of ordering new trial, ih. 
discretion in exercising power, ib. 
o. from conviction, 001 

no presumption i?i favour of innocence, JGl 
where sentence is inadequate, 902 

committal to higher authority, tb. 

Qbqrt may sentence on different charge, 003 
4 . to Queen in Council, 071 

when leave is granted by High Court, ih. 
special application for leave, ih. 

See Enhancement. Eevjsion. 

APPUEHENSION X 

of offender or person charged with offence, wilfully neglecting to aid 
when bound to do, 187, 04 
preventing, by harbouring, etc., 216, 108 
public officor voluntarily omitting, 221, 111 
if offender is iiuder sentence of court, 222,112 
resistiug, of one’s self, 224, 113 
of another, 226,114 

omission to apprehend by public servant, 226A, 115 
resistance to lawful, 226B, 116 

ARMY 

offences relating to the, 131-140, G7-G0 

ARREST 

1 . by jjolice officers with warrant, 349 

2 . vdtbout warrant, ih.y 357 
reasonable comjlaints or suspicion, 351 
not bound to state information, ib. 
proi)erty suspected to be stolen, 352 
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arrest —conti nued. 

3. provisions as to entering houses, 352 

brealving open dooi-s on suspicion, 353 
•i. resistance to arrest, 354 

when death may be inflicted for, ib. 
diflerence in case of escape, 355 

5. by private persons, 356 

upon suspicion of crime not committed, ib. 

of innocent person, 357 

for non-cognizable oftence, ib. 

6 . warrant necessary for civil process, 35S 

power to break open doors, ib. 

in search for stranger or Ids goods, 359 

7. justification must depend on facts known at time, 357 

where court had no jurisdiction, 360 
it might have had, ib. 

different justification in civil and criminal proceedings, ib. 

ARTIFICER 

who is an, 218 

ASSAULT 

1. in what it consists, 361, 165, 580 

words are not, but may explain nets, ib. 
threat must appear to be capable of execution, 580 
meaning of force, 349, 161 

criminal force, 360, 161 

2 . what acts arc intentional, 581 

want of consent ditfers from against will, ib. 
when consent negatives charge, 582 
cases of indecent assault, ib. 

not aggravated by unforeseen result, 583 ^ 

3. assault or criminal force otherwise than under provocation, 352,166,5^*3 

to outrage female modesty, 354, 167, 583 
with intention to dishonour, 366, 167 
in attempt to steal property worn or carried, 356, 167 
wrongfully to confine pt'rson, 357, 167 
on grave and sudden provocation, 368, 168 
on Ooveriinr-Gcnoral, etc., 124, 64 
abetting, by soldier or sailor on superior officer, 134, 68 
on jmblic oflicer while su])presaLng riot, 153, 72 
in discharge of his duty, 363, l«‘,6 
in taking i)Ossession or enforcing a right, 141, 70 

ASSEMBLY 

See Turbulent, Unlawful Asse.mbly. 

ASSISTANCE 

to public servant, omission to give, 187, ‘.)1 

at.mosphere 

making it injiuioua to licalth, 278, 134 
ATTEIVIPT 

1 . to co?nmit offence punislviblo with transportation or imprisonmei't, 
511, 228 

whether it ap)dies to murder, 626 
only to offen'ijs under (\Kle. 863 
not punishable with whipping, ib. ^ 
or additionally on previous conviction, ?7>.^ 
con\iction for on acquittal of complete ofl’cnce, 
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ATTEMPT-oonl/jJHcc?. 

2. intention or prep:iration not an offence, S53 
when act done towards commission, 851 
offence prevented by matter external to ofiendcr, 855* 
one of series of means towards offence, 855-859 * 
attempts to commit forgery, 860-802 


rape, 057 

proof of intenlion, 802 

must continue till attempt complete, 80:*. 

3. to wage war against Queen or her tilly, 121, 0.3, 125, 05 
to restrain or overawe Governor-General, etc., 124, 04 
to rescue prisoner of State or war, 130, GO 

to commit suicide, 309, 151, 025 

4. to commit murder or culpable homicide, 307, 150 308, 151 
wnat acta are capable of causing death, 025, 028' 

person not gnilty of may have committed an ofence under s. 511. .G2(> 


BANKERS 

See Bril\ch ob’ Trust, 3 
BELIEVE 

meaning of “ reason ,;to believe,” 26, 9 
BIGAlirY 

1. wbat comstitutes offence of, 494, 219 

lirst marriage legal tliongh voidable, 790 
still existing, 494, Excep., 210 

divorce without legal process, 791 
l>olygamy wlien lawful, ib. 

. second marriage voM from causes other than pre\ iou8, 792 
oiiango from monogamous to polygamous religion, 
status native Christian, ih. 

o P XI J'"5f?^^8hman domiciled in India, 79(; 

o. proof that first spouse was living, 790 
presumption as to life, 797 
absence for, seven years, 494, Exoep , 219 
must laive Ixicn continuous, 798 
reasonable but mistaken belief of death, 709 

4. otieDco takes place where second marriage iierformed, 
wnat court has jurisdiction, ih. 

comf)Iaint of husbund, 800 
with concealment of previous marriage, 495, 22() 

BREACH OK TRUST 

1 . what comditutes a crimin.al, 405, 183 
punishment for, 406, 184 

what is a tnidt, 095, 090 

may bo committed by person interested in property, 095 
CiiBts of husliand and wife, 095 
married woman, 09f; 
what is a breach of trust, G97 
evidence of it, G9S 

2 . by currier, wharfinger, or warohoiif^e-keeper, 407, 184 

by clerk or servant, or person empioyed as such. 408, 185 
who is a 8er\ ant, 099 

or employed as sitcli, 701 

property must be entrusted to him in such onpaeitv, 701 
1 hough not part of his duty, 702 
received under trust, ib. 
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J»liKAClI OF TRUST — continued. 

vi. by public servant, banbier, agent, etc. 409, 185 
must be in discharge ol* duty, 703 
directors of Joint Stock Bank are bankers, llu 
liable for dishonest dividend, 008 
manager and accountant are not bankers, 703, 

BRIBE 

])ublic servant tsiking, 161, 75 

person expecting to bo a public servant taking, 161, Exp., ib. 

110 act need be done in consequence of, ib. 
biking, for corruptly influencing public servant, 162, 70 
fur personally influencing liim, 163, 77 
public officer abetting the taking of a, 162-164, 77 

<^^bdning a valuable thing without cousidemtion, etc., 165, 78 
cller of a bribe is abetment of oftence, 116, illus. (a), 00 

BRITISH INDIA 

whut file words denote, 16, 5 

BRITISH SHIP, 275 

BRITISH SUBJECT, 208 

Sec lirnuPEAN British Suiuect. 

BLTirAU PLACE 

trespassing on, with intent to insult, etc., 237, 142 
oflering indignity lo human cori»se, ib. 


CALENDAR 

British, “year” or “month” is calculated according to, 43, 14 
<’APACITY 

false measure of, 265-267, 129, l:i0 
CANCELLING 

docimients witli fraudulent intent, 477, 200 
CAPTAIN 

of merchant tihij). See Corueotiox, 2 
<JERTIFICATE 

isming or signing a false. 197, 100 
Urging u false a.s true, 198, lUfJ' 

< II ARACTER 

materiality of, in criinimil oase.s ^k'O 
!is reuards accused, ib. 
previous conviciion, ib. 
confined in general reputiition, 02.7 
ovidenoo of fuels showing intention or motive, 938 
ClfARitE 

1. iiI'mIc of framing, 804 

t xcoiilions need not be negatived, S<;5 
sbding matters of aggravjilion, ib. 

]>revious conviction, 806 
cObet of errors iu, 8»;7 
li. alteration and tuucadincnt of, 8<»7, 869 
procedure after, 867, ST2 
]»u\vers of Appclljito f oiirt. "OS 
liiuift-*d to facts proved on t orniuifial, ib. 





OlIAItGE— coniinutd. 

|)ower fit adding new charge, SG9 
eftect of irregularity in making, 871 
witlulrawal of added charge, 872 
cannot be made after verdict, ih. 

‘Ik convicting on, not actually made, 872 
two classes of cases, 873 

where minor form of graver offence charged, 87 

4. procedure where difterent offences committed, ib. 

. when charge may be withdrawn, 87r> 

' w'hat olYenccs are distinct, 87G 
of Same kind, ih. 
result of misjoinder, 877 
alternative charge, ih. 

5. procedure where several persons accused, 878 

offences arising out of same Iransactiou, 878, 8T> 
result of misjoinder, ib. 

CHEATING 

J. what constitutes olfunce of 415,186, 711, 4X7, ISS 
acts amount to deceiving, 711 
implied assertions, 712 
conduct without WT)rd3, 71G 
praise or depreciation, 713 
statement of future intention, 713 
addressed to general puldic, 71G 

2 . Coiiceahnent of fads, 415, Eyp., 187 

must he iu breach cf duty, 717 
BJilcs or leases of property, 718 
latent defect.-, 719 

what repr^ sjutation implied by sale, 712, 720 
actual artilice to conceal, 720 
express conditions of sale, 721 
trade custom or liduciary relation, 72*i 

3. fraudulent intention, 723 

net done to scenro supixised rightful advantage, 72 L 
evidoucexl by previous acts, 72tJ 
must l)c to bring about specitied results, 727 
person m-ist have been deceived,tVx 

if not, oftence mav be tliargcd as an athmipt, 728 

4. by perscamtion, 416, 187,'723, 727,'419, 188 

by i?vlueing ilelivery of i.roi)erty, or destructiou of security, 420^ 
1 8S 

cusses held not to be forgery, l»ut cheating, 752, 733 

CHILD 

Scr Infan t. 

ClldKE OF EVILS 

when act done to avoid another is no offence, 81, +3, 3G1 
must not bu for porsoiinl licuofii, 3 »;i: 
cases of shipwreck. 3'15 
killing to save one's own life, 3GG 

EHiCT'J.ATINti 

fills-* nmionr lo eacoc miiHnv, or alarm, or offence agunst State, 505- 


CX.AXSl 

Sec X'RAHiL’LKNT ( t. MM. 
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Cr.EUK 

See Breach of Trust, 2. Theft, 8. 

<vOHABITATION 

under pretence of marriage, 493, 219, 789 

COIN 

1. and Queen’s coin, what it is, 230, 118 

counterfeiting them, 231, 232, 118, 119 
what amounts to, 741, 74G 
evidence of, 745 

abetting such counterfeiting out of India, 23G. 120 
making or selling instruments for counterfeiting them, 233, 234. 
119 

acting ill concert with police, 74<J 
possession of such instruments, 235, 119 
w^hat amounts to, 746 
knowledge of their nature necessary, ib. 
evidence of other acts to prove, 747 

2. import or export of either coin, 237, 238, 129 

passing off coin knowm to be counterfeit at time of iiosscssion, 239, 
240, 120 

not the otfenco of the coiner, 747 
what is a fraudulout intention, 748 

jiassing oil coin known to bo counterfoil after time of possession, 
241, 121 

must bo delivered ns genuine, 748 
fraudulent pos^^ession of, known to bo counterfeit when possessed, 
242,243,121 

evidence of knowledge, 749 

3. frauds on coin by person employed in mint, 244, 121 

taking coining instmmonts out of mint, 245, 122 

making coin light, or altering its comj>ObLtion, 246, 247, 122 

o-ltmmg uppearunco of, to ihiss as a different coiu, 24S, 122, 249, 

delivery to another, of light or altere<l coin, 250, 251, 123 
possession of such coin known at time of jicssession to bc' light or 
altere*!, 252, 263, 123, 121 

passing off* buch coin as genuine or different, 254, 121 

4. M^etul Tokens Art, 1889, 124 

making or issuing copper money without authority, 125 
possessing such, with intent to issue, ib. 

Imrtlurii of proof ;ts to intent, ib. 
importing such without authority, ih. 
what offences to bo cognizable, ib. 

COiMMlTTING 

for trial or to confinement, wilfully, oontrary to law, 220, 111 

COMMUNICATION MADE IN GOOD FAITH 

not an ollouce, when made for Ix nciU of person harmed by it, 93, l^- 
See Def amation, 5. 


C05I MUTATION 

of sentence of death. 64, 15 

transportation for liir, 66, 15 
in other cases, 15 

COMPANY 

is iucludetl in woixl “jwrson,’’ 11,4 
may bo ddamcKl, 499, jExp. 2, 221, SIT 
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OO^IPENSATION 

1. for frivolous coiiiplaiuts, 950 

by whom payable, 951 
meaning of complaint, ih. 

to what charges it applies, 952 
case must have been tried, ib. 
liow recoverable, ih. 

2. payable to innocent purchaser of stolen property, 947 

out of line to person injured by offence,* 953 

OOIMFLAINT 

of offence by court, 888 

by Government, 889 
wlio is to investigate, 890 
previous inquiry as to oftcnce, 897 
cannot be revoked by higher siutliority, ih, 
by jierson aggrieved in certsiin cases, 898 
wjien prosecutor is allowed to witlidraw, 455 
effect of withdrawal, ih. 
appeal against withdrawal, 959 
See CoMPExsA'iiox, 1. 

(•o:mpounding an offence 

taking gift for, 213, IOC, 449 
making gift to induce, 214, 107, 449 
cases in which it is allowed, 452 

proof of validity of agreement, 454 

COMPULSION 

1. effect of foreign conquest, 400 

or civil war, 401 

2. by private persons, 94, 48 

when no excuse, 403 
See Foiiceu Labouic. 

CONf^EATdNG 

a birth. See Infant, 4. 

:i married woinuu. See Taking awav. 

material facte, when it amounts to abetment, 107, Exp. 1, 55, 432 
Stc CiiEATiNi,, 2. Facilitating. 

design to commit offence piinishablo witli death or transportation for life 
if offeuco conimittcd, 118. 61 
if otfence not committed, 118, 62 

design to commit offence piunisliable with imprisonment, if offence com 
mitted, 120, 63 

if offence not committed, 120, 63 

by a imblic servant, of an offence wliioh it is Iiis duty to prevent, 119, (y. 
design to wage war against tlie Queen, 123. 64 
« scaped prisoner of State or war, 130, 66 
<lesf‘rter, 136, 137, 08 

evidence of commission of offence, 201. 101 
])roperly to avoid s' izure, etc., 206, 103 
uJfendor io screen Jum from punishment. 212, 105 
no offence if offender is hu.'^band cr wile of concealer, 212. Ezeep., 100 
offence accepting gratifieation for, 213, J06 
giving grjLtification for, 214, 107 

offender wno lias escaped from eustodv, or wlioso apprehension has bcei 
ordered, 218, 108 

no oflenco, if offender is husband or wile of concealer, 216. Ezeep., 109 
j»erson who Jais b< en abducted or kidnapped, 368, 170 
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‘CONFESSION 

1. what is a, 910 

rules governing, 018 
what is custody of police, ih. 
statement made before a magisti’ate, 923 
irregularity in recording, ih, 
taken by investigating magistrate, 925 
effect of when inadmissible, 020 

2. facts discovered in consequence of, 918 

what statement rendered admissible by, 921 
nature of fact, 922 

discovery the result of statement, ib. 

3. iaducement to confess, 925 

by whom made, 92G 

must refer to charge, 927 

what amounts to, ib. 

which has ceased to operate, 92S 

burthen of proving, ib. 

obtained by fraud, or without warning, 925 

4. may be used against other occused, 929 

if made by one tried with them, ib. 
must substantially iny)licate him, 930 
its weiglit as evidence, 931 

CONNIVANCE 

See AnvLTERY. 

CONSENT 

1. rules as to, when set up as a defenci', 87-92, 44-47 
to what cases it applies, 87, 41 

not to causing death or grievous hurt, 393 
unless improbable or unforeseen, ib, 
contests of skill must be fairly conducted, 394 
law of prize-lights, 395 

2. acts done for benetit of consenting person, 88, 45 ^ ^ 

or of person incapable of consent, 89, 45, 92, 4n, 39l», .>9h 
case of sm’gicnl operations, 39G», 399 
benefit must not bo pecuniary, 92, Exp., 4<, 390 
dangerous exbibitious, 390 
• *. nature of consent 90, 40 

difference between it and submission, 397 
mistaken bedief as to consent, 398 
case ol offences of a .'•exual nature, 397 
misconception of facts, 398 oi i • 

inudmissible where act conaeuted to is an oftence, 91, 4i>, 

CONSPIKACY 

of a treasonable nutnre, 121 A, 03 

in what it consists, 469 , . , 

not necessary that any act or illegal omis-siun should ».iKe plac , 
121A, Ezpl, <M 

must go beyond intention, 470 
correspondence with foreign State, ih. 
what words and writings are evidence of, 4< 1 
each liable for acts of others, ib. 

2. when it constitutes an abetment. St: Adeijh.st, 3. 

CONTEiVrPT 

of lawful aulherity. 

See Public Sekvant, 3. 
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CONTEMPT OF COURT 
immediate cognizance of, 87 
cannot be tried by court offended, ib. 
submission or apology for, 88 
procedure on punishment for, 87 

CONTRADICTORY DEPOSITIONS 
See False Evidence, 6. 

CONTRIBUTORY NEGLIGENCE 

not a defcnco in criminal law, 507, OOU 

CONVEYANCE 

See Fraudulent Transfer. 

CONVICT 

for life, murder by, 303, 149 

attempt to murder by, 307, 150 

CONVICTION 

See Previous Conviction. 

CO-OPERATION 

by distinct acts, 37, J 2 

CORONER 

is a public servant, 7 

language used by, when privileged, 829 

disobedience to summons of, punishable under s. 174. .85* 

proceedings before, are judicial proceedings, 520 

CORPSE 

offering indigiiity to human corpse, 297, 142 
is not the 3u])ject of property, 007 

CORRECTION 

1. what cases of are lawful, .329 

must bo moderate anfl reasonable, 329, 339 

2. children, tcholars, and upj)renticf s, 329 

not as regards servants, ib. 
or wives, 330 

right (;f cuidxiin of merchant ghip, ib. 

COBTH 

in prosecution under Merchandise Marks Act, 215 
COUNSEL 

d(4amation by, in discharge of hi.s duty, 829-831, 833 

COUNTERFEIT 

meaning of b rm, 28, 9 

See Coin. Forgery. Ptamt. 

COURTS OF .7USTK.K 
moaning of the tcrni, 20, <5 

iSrx CoNTEMrr. .luDcn:. Pcbltc Skrvas r. 

(^RfMINAI. LAW 

if-i origin uiid d«'vr4opmcnt. 
modern :oi»cct of, 231 

CinMlN.XL 

or Trust. F(jrob, iNToni'ATioN. Insult. 
Aiif»N. ThE8PA.9S. S-i thou Titles. 
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CULPABLE HOMICIDE 
See Homicide. 

CTOIULATIVE PUNISIDIENT 
See Punishment, 2. 
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hacoity 

in what, it consisis, 391, 17‘.) 
ininiHliracDt for, 396, 179 
murder committed in act of, 396, 180 

deadly weapon used, or death, or grievous hurt attempted in, 397,1S0» 

person armed with deadly weapon attempting. 398, ISO 

preparing to commit, 399 , 180 

belonging to gang habitually committing, 400, 181 

assembling for purpose of committing, 402, IS I 

DEAP and DmiB 

persons, how^ dealt w'itli on trial, 390 

beatii 

what the word denotes, 46, 14 
sentences of may be commuted, 54 , I.”) 

or snspemled, or remitted, 15 
right to inflict on resistance to arrest, 354 , 35 (» 
in CIISC 8 of escape, 355 
causing for self-preservation, 30t) 

defamation 

1. in what it eemsists, 499, 221 , 808 

form of immaterial, only iiuestion is as to meaning, S09-SU 
use of innuendoes to flx it, 809 
• evidence to explain, ih. 

. .judged by general understanding, 810 
imputation on deceased jierson, 499, Exp. 1 , 221 
what intention necessary. 817 
on association or class, 499, Exp, 2, 221 

persons mutft bt* capable of being identifled, 817 
imputation niii-st afleet the class, ib. 
o. triitli of, not by itself a def^ nco, 499, Exoep. 1 , 222, 81 1 
wanton attacks on private lifr, 812 
nnduo circulation, 813 
must be pleaded, ib. 

4. intention t) injure, 813 

inJerred from character of imputation, S14-81d 
now rebutted, 8 14 - 8 Hi 

5. imputations which are not d» famutory. 49 w, Excep. 1-10•222-224, 81.s 

meaning of pri\ iloged comniunieat ion, 829 
extends to agent of party, 821 
mutuality' of interest, 822 

necestary eomiuimication, 823 
good faith, S24 

burthen of proof, 825 

0 . privilege negatived by express malice, 829 
.vhi.< aiiiouut!^ to, 827 

intentional or reckless folsehcnxl, ih. 
use • f extravagant. lungnuge, 82s 
l*reviou 3 defamation, 829 
miu-if be found ns a tact, 827 

Wiiat eviilenee of ncccsnitry, 82S 
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DEFAMATION — continued . 

7. cases of absolute privilege where express duty to make statement, 82G 
Parliamentary or judicial iiroceedings, 829 
principle of rule, 830 
protects proceeding, not person, 831 
whether it exists in India, 832-834 
S. public rei)orts, privilege of, 834 

judicial proceedings, 499, Excep. 4, 222 
priiici])le of privilege, 834 
must be fair and correct, 835 
Parliamentary proceedings, 835 
quasi-judicial and ofiicial proceedings, 83G 

9. cases of fair comment, 837 

matter must be of public interest, 838 
facts asserted must be true, 839 
criticism must be fair, 84(» 

10. publication of, what it is, 841 

not to j>erson defaimed, ib. 

one of several acting together, 842 
liability for, by person acting in ignorance, 812-844 
.lunsdiction in reapect of, 844 
evidence of, ib. 

Ill. province of judge and jury, 815 

where no question of ];rivilege, ib. 
where privilege alleged, 840 
in Ciise of fair comment, 847 
12. punishment for, 600, 225 

printing or engraving raalter hcliovcd to be dofamubay, 501, 225 
selling matter knowui t j b(; defamatory, 602, 225 

DEFENCE 

See PiiiVATL Defen'ce. 

DEPREDATION 

on territories in alliance or at j;.:«ucc with the Queen, 126, 127, 0,5 
DIOSERTION 

abetting, of soldier or sailor, 135, 08 

harbouring deserter, 136, 08 

concealing deserter on board merci.ant s^xl, 137, 08 

DESTRUCTION 

or document, 204, 102 

DEI'AININO 

:i married woman. 

Ste Takixo away. 

DISAFFECTION 

1. language intended to cxeite against the (luveinmenf, 124A, 05 473 

defiuition of sedition, 173 ’ ’ 

diiferc nee l.elNvccn disatlection and disapprobation, 124A, Exp., 05 474 

2. ctlVncc consi.sts in intention, 175 * 

inferred from nn;!ining of lungiiuxo, ib. 
evideu^'o adinissible to expluin, Ib. ' 
irnlh r.f language no defeiu.'*, 470 

evi^cTw • of iiipclnussible. 475, 477 
* liubliyher liabb us well ns writ«'r, 177 
what is publiention, 477, 479 
how far i.nowledge of contents neccHHe.ry, 177 
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DISAGREEMENT 

between judge and jury; proceclun* on, 0.)I 
mere disapproval is not, ‘J55 
ix>wer of court in dealing with, ib. 

DISAPPEARANCE OK EVIDENCE 

causing, to screen offeudor, 201, 101 

crime must have been committed, o2(» 
matter concealed must have been evidence, 527 
offender must not be principal criminal, ib, 
proof of knowledge and intention, 52(; 


DISHONESTLY 

definition of the word, 24, 0 

in case of theft, robbery, etc., 075, 717, 757 


DISHONOUR 

assault, or using criminal force, with intent to, 355,107 
or to outrage modesty of a woman, 354, ib. 


DISOREDIENCE 

1 . to lawful order of public servant. 188, 95, lOO 

for removal of nuisances, 194, 559 
maintenance of ]^>osscssion, 494 
preservation of llic peace, 497, 49S 
processions and music in streets, 495 

2. illegiility of order when immntcjrial, ib, 

cannot bo set asitle by civil court, ib. 
no offence when order ultra rireSf 490 

or depends on certain anticipated evils, 497 
or creates permanent deprivation of right, ib, 
when order limited in duration, ib. 
how far interference with civil right jui^tifiable, 49i> 
ij. order should justify itself, 500 

and show' persons to whom it extends, 501 ^ 
must have oomc to knowledge of accused, ih. 
legal evid('nco of its existence, 500 
4. offence consists in oonse«iuence of disobedience, 502 
intention immutoriul, ih. 
specific consequences must be alleged, ib. 
breach of orders of civil court, ib. 


DISPOSAL OF PROPERTY 

1. connected with oominission of offence. 915 

meaning of property, ih. 
must have n produced, 94r» 
proof of commission of offence, ih. 
prCKlxiccd by l*oud fide piirchusor, ih. 
eompeusution fo, 947 
passing by delivery, »7), 

2. order conclusive as to right of p»)ss< ssion, ib. 
appeal agiunst order, ilh 

pov.er to destroy, 94S 

restitution of immovable projierty, ib, 

DIVORCE 

courts of domicile have full jurisdi* f ieu over, 7S.> 
ton ign courts have none ow v tempur.Mrv rv..>kh u*..-. 
dt)ctriDO of nmtrimoniiil domicile, 1^7 
effect of Indian, consalered, 789 
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DOCUMENT 

wliat the word clouotts, 29, Exp. 1, 10, .li t 
public scrvaot fraraiug incorrect, 167, 70 
not producinp: or delivering up, 176, 80 
case of privileged documents, 80 
destruction of, to prevent production in court, 204,102 
See Forgery, 1. 

DllIVINU 

rush or negligent, 279, 185, 507 
when death caused by, 5‘JO 

DRUGS 

Sec Nclsance, 5. 

DRUNKENNESS 
See IiNioxiCATioy. 

DUELLING, on 

DWELLING 

<Sce House Trespass, 1. 

DYING DECLARATIONS 
^Yhcn ndmiKsibJe, 03-1 

for wlijit purpose, 935 

wliat id a verbal statement, ib. 

prfKt}’ oi ; in absence of accused, ib. 


ENILVNCEMENT 

of puuislimoDt, on revision, 908 
not on appeal, 901 

inadc<iuatc sentence may bo re polled to High Court for, 902 
or re-commitlfcd to higher authority, ib. 

ENTICTN(.* 

ISIinors. See Kidnapping, 1. 
jMarriod woman. See Taking away. 

ESCAPE 

pnbli^' servant allowing, of prisoner of State or war, 128-129, 00 
aiding of jaisoncr of State or war, 130, & Expl., 00 
if he has escaped froin custody, or Ijis nTiprelicuBion 1ms been ordered, 
216, JOB ^ 

public servant intcntioujilly salTering, of person .accused, 221, 111 
public HOTvant ititfoLiiiindlv hufferiug, of person undrr sentence, 222, 112 
public servant Kiiflcring, in cases not othci wiso juovided for, 225A, 115 
negligently sutVciing, of person cliarged or convicted, £23, 113. 
making attempting to make, fruin lawful custo<ly, 224, 113 

pniiisiimcnt to bc! in addition to that uf original offence, 224 
and ErpL, 113 
])luc»; of tiiid for, 1 11 
inode of seuttiiciug in wise of, IM 
in CM3c^; not otherwise | rovidtMl for, 225B, 110 
id not an obstruction i/!' a puldio seivant, 91 

cb’K-' ij:. JiETLiRN FROM TioNNSPOUTATION. 

EUROPEAN 

:a to be sentfcjirod to penal rvitude. 56, 10 

j:uROi‘E.4N—iMirrisH <uiue('ts 

wla» arc Had;. 208, SSO 
See JvnivDn i ioN, 5. 
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EVIDENCE 

of origin ill cases iiniler jMcrcbaudiso Marks Act, 215 
improper admission or rejection of, 941 
in cases tried by jury, 95G 

See Accomplices. CHAUACTEa. Disappeakance op Evidence. Dying 
Declarations. Experts. False Evidence. Medical Ev’^idence. 
Intention, 2. 


EXAIMINATION OF ACCUSED 
procedure on taking, 932 
object and limits of, ib. 
when it may take place, 933 
cautioning accused, ib. 
whether compulsory, 934 
mofle of attesting, ib. 


EXCEPTIONS 

need not be negatived in charge, 8Go 
existence of must be proved by accused, ib, 
general, 76-106, 41-54 
Seo Specific TiTLiiS. 


EXPERTS 

who are, 784 

proof of foreign law by, 785 
admissibility of evidence of, 910 
medical, as to death, 941 

insanity, 374 


EXPLOSIVES 

negligence witli respect to, 286, 136 
causing hurt by use of. 324, 155 

grievous hurt by use of, 326, 156 
using, to csiuBO mischief, 436, 193 

to injure a decked vessel of more than 20 tons, 437, 438, 198 

EXPOSING 

Sf:e Infant, 3. 

EXTORTION 

3. definition of tho offincc. 383, 176 

not limited to movabk3 jaoperty, 685 
excludes claim of right, ib. 
meaning of injury, 44, 14, 685 
what amount of fear necessary, 

%Yhat tlireaii? of injury suflicitiii, 687 
criminal accusations, 686 

•^horc prop'^rty in taken but not delivered by prosecutor, 687 
delivery must be due to threat, (KS8 
2. puDisLment for 3b4, 176 

putting in fear of injury to commit, 385, 17i) 

'•ominittiiig by fear of death nr grievous hurt, 886, 177 
attempting to commit by name means, 887, 177 
committing by fear of criminal accusutj'*n, 383. 177, 086 
altcmi'liug 6* coinniit by snuio mc:i!is, 889, 177 
n wlion it is ml^bery, 390, 17s 

causing- butt for piir|»OBe of, 327, 156 
grievous hurt, 328, 157 
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EXTRADITION ? 

under Act XXL of 1870, 248 
by trcftty with Portugal, 249 
France, 250 
Mysore, 202 

rule as to political offences, 251 
what are such, 250 

facts alleged must constitute offence against harbouviag State, 251 
general terms linjited to recognized crimes, ib. 
subjects of harlx>uring State not given up. 240, 250, 253 
effect of provision tlnit accused should only be tried for offence for which 
he is claimed, 252 

procedure on demand upon India, 253 
upon Mysore, 2(J2 
mode of proving documents, 253 


extra-territorial jurisdiction 

See JuRTSDiCTiON’. 


FACILITATING COMMISSION OF OFFENCES 

1. by concealing or making false representation as to design, 118, Gl,. 

120, G3 

Avhere ofiender is public servant whose duty it is to prevent, 119, 
G2 

whore offence is waging w'ar against (luecii, 123, 64 

2. Meaning of illegal omission, 442 

statutory obligation to inform, 443 
See False iNForiMAnox. 

FALSE CHARGE 

1. instituting criminal proceedings or making false charge of an offence,. 

without jnst cause, 211, 105 
offences are different, 544 

2. false charge need not be to a magistrate, 544 

nor be believed or acted ui)on, ib. 

must l>e to some one with criminal authority, 54G 

false answer on exaiuinution is not, ib. 

of cognizable oflence to police said to be a criminal prorr eding, 545 
knowledge of falsity essential, 54G 
evidence to .show belief, 547 
mere lashness insufficient, ib. 

1. intention to cause injury. 518 

not established by groundlessness of clairge, ih. 

may bo inferred from it, ih. 
immaterial if charge true, ib. 

5. ilisposul of charge in favour cf complainant, .5 In 
refusal to hear evidence, 550 
province of judge and jury as to evidence, 540 

FALSE EVIDENC’F 

!. elemeiitd of otfenco of giving, 191, 9G, 5n:'. 
meaning of cvklence, 503 

2. who is legally Ixniad to stat<- truth, 501 

what is included in word “ oath,” if>. 
who may aftirm, ib. 

oath omitted or wrongly-.idministMcd. ib 
* ises of cliildrcii, 
how pv,.vf*d or siirra d. ib. 

when designedly ranitted, 5u5 
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FALSE EVIDENCE— 

3. legality of oath, 505 

want of jurisdiction to inqu're, 500 
or to administer oath, ib. 
in what jurisdiction consists, ih. 

4. statements required by law to bo true, 507 

mere voluntary statements, 508 
certain certificates, 197, 100, 508 
declarations receivable as evhlence, 199, 100 
what statements are such, 508 

5. falsity of evidence, 500 

must ba known to be false, ih. 

expression of belief, 191, Exp. 2, 97, 510 

6. contradictory depositions, 510 

when mere production of sufiicient, 511 
how charged, 512 

each, if false, must be punishable, ih. 
sanction for prosecution of each, 513 

7. What is a fabrication of, 192, 07, 513 

what is a false statement, or a document, 514 
must be intended for use as evidence, ib. 

and bo admissible tus such, ib. 
proceeding before public servant, 515 

8. intention to cause erroneous opinion, ib. 

what is a i)oiut material to result, ib. 
cases in wliich materiality is not essential, 517 
want of may negative knowledge of falsity, 2*6. 
whether intention subsequent to fabrication sufiicient, 525 
0. giving or fabricating, for judicial proceeding, 193, 08 
what is a judicial proceeding, 518 
aetual use of fabricatetl evidence not required, 517 
several false statements in same dqxisition only oneoftcnce, 521 

10. lh\K)f of alleged false statement, ib. 

when taken in language difterent from that of witness, 522 

only one witness necessary, 523 

of facts which make statement evidence, ih. 

11. using as true false or fabricated ovidcnce, 196, 100 

or false declaration receivable as evidence, 200, 100 
proof of guilty knowledge, 524 

fabrication may have l)ecn intended for a different purpose, 525 

12. false statement on oath to pubUc corvant, 181, 01 

what facts must be proved, 52d 

conviction improi>or, if evidence given in a judicial j»rocu'.ding, ib. 
See False IxFoiiiiAnox. 


FALSE INFORMATION 

1. to public servant by person legally bound to afford it, 177, 88 

nature of obligation, 80 

wlieix'. it relates to offence or apprehension of oftendcr, 177, 39, 00 

2. tc* public Borvaut to cause change of conduct, 182 (a), 01, 541 

du*:*8 not involve intention to injure any one, 542 

3. to causo use of his power to injure or annoy any one, 182 (b), 91 

intention is essence of ofiVnee, 541 
no actual restdt re quired, 513 
person injured may prc secute, ib, 
rofm-jul b) examine truth of charge, 550 
‘1. for putpoci; of screening an oftendcr, 201. li>I 
or in re3}>eot of an offence committed, 203, 101 
proof of actual offence necessary, 520, 528 
;>ud knowledge of it, ib. 

S 
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FALSE INFORMATION—con^uiuecZ. 

offender must be different from person screened, 527 
intention when material, 526, 528 
See Circulating. 

FALSIFICATION 

of accounts by clerk, offic-'-r, or servant, 477A, 207 
FIGHT 

See Homicide 8, 9. Private Defence, 4. 

FINDING 

Sec I^IISAPTROPRIATION. 

FINE 

1. when nnliiuited must not be excessive, 63,21 
when it raoat be imposed, 21 
in ca-je of joint offenders, ih. 
imprisonment in default of, 64, 21 

only awarded for offences under Penal Code, 22 
nature and duration of, 65-67, 22, 23 
effect of complete or partial jmyment, 68, 69, 23 
peiiod during which it may be levied, 70, 24 
imprisonment not satisfaction, 24 
mede of enforcing fine, 25 
may be allotted by way of compensation, 953 

FIRE 

negligence, etc., as to, 285, 136 

any combustible matter, 285, 136 
usiiig, ip cause mischief, 436, 436, 193 

to injure a docked vessel of more than twenty tons, 438, 193 
See Explosive Surstance. Mischiep. 


FOOD 

adulteration of, 272, 131 
selling, etc., adulterated, 273, 131 

noxious and unfit, 273, 131 

FORCE 

in what it conBists, 349, 161 
criminal, mearung of, 350, 164 
See Assault. 

FORCED LABOUR 

uiibtwfully cumpolling to, 374, 171 
what constitutes offence, G19 

FOREIGN CONQUEST 
its effect upon laws, 400 

FOREIGN GOVERNMENT 

justification under Its orders, 327 

FOREIGN LAV* 

m«xlo of provings 784 

FOREIGNKK.S 

punishable for acts committed in India, 274, 3:16, 458 
or on British ship,274 

unloBB for acts lawfully done to effort CBcapo, 275 
not for acts done on for-.gn Hhip, 277 
uiilesB within British lerritory, V!;. 





FOREIGNERS— continiied. 


i3or for offences oti foreign ships within torritcrial waters, 278 
unless with leave of Government, 279 
or under local legislation, 293 
exemption of foreign ships of W’ar, 279 
to -what persons it extends, 280 
right of asylum upon, ih. 

commission conclusive as to public character, ih. 
pirates of all nations liable to captors, 281 

jurisdiction over cannot be transferred, 28-i 
belligerents only punishable by milihiry law, 2S3, 459 
otherwise when without national authority, 459 
their iterance of law no defence, 336 
nor existence of hostilities with their nation, 459 

forfeiture of property 

effect of sentence of, 61, 19 

its operation on rights of sons, 20 

when it may l>e added to pemilty, 62, 21 

for vraging war against Government, 121, 122, 63, 64 

of property connected with depredation on allied State, 126,127, 65 

under Merchandise Marks Act, 9, 214 

forgery 

1. who is said to commit, 463,200, 749 

what is a document, 29, 10 

need not be legal evidence, 750 
making a false document, 464, 2o0, 750 
when autliorized siguaturo may bo, 750 
or genuine signatuie, 464, cl. 3, 201, Exp. 1, 202, 750 
w'liero matter intended is omitted, 751 
difference between false statement and false deed, ih. 
signing with name of fictitious pcr.3on, 461, Exp. 2,203, 752 
where no credit given to name, 752 
claiming genuine signaf-uro ns his own, 753 
fabricating false copy, Hk 

mode of charging offence, ih. 

2. fraudulent intention, what necessary, 463, 200 

need not aim at any particular person, 753 
fraud must Ix' possible if succcs.-^ful, ih. 
where no injury intended or possible, 754 
merely ^x'rsonal security doired. 755 
mcauiug of “claim ” and “ property,’’ 757 
difference between “dishoiu stly ” and “fniudulontly,’’ . 

3. puVlication unnecessary where fraud intended, 758 
seyoral persons joining in, ih. 

4. using as genuine a fr.rged document, 471, 205 

wh. t is a forged document, 470, 204 
MiVisthnve been sent before use, 753 
wliat is a using, 759 
whore using is fraudulent, ih. 
evidence of guilty knowledge, 760 
otlior similar acts, /h. 

5. ] ..-sosbing forged dociimoiii.s wlio.i an offence, 474, 205, 476,476 20G 

fr.iudnUiit iii? niion nect?8sary, 701 
cvidcTice of, ib. 

6. punis ifi’. -nt for simp]*', 465, 20;; 

uf rcoor-.l ‘ f court, register, eertinrate or autliorily to huo, etc*., 4G6, 20.'* 
valuall'' .<’«>curitv, will. ; uilioi i^v to adopt, transfer, or receive ruoiu v, 
467, 20;4 
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F ORGER Y— coniinued. 

for purpose of cheatiug, 468, 204 

harming reputation, 469, 204 

making seal, plate, or instrument, for committing a, 472, 473, 205 
possessing sucli seal, etc., ib. 

counterfeiting marks of authentication in order to commit, 476, 206 
possessing material so authenticated, ib. 
falsification of accounts by clerk, officer, or servant, 477A, 207 

FRAUDULENT 

meaning of the ^Yord, 25, 9, 757 

FRAUDULENT CLAIM 

accepting or making to prevent judicial seizure of property, 207, 103, 528 
siittering decree or execution witliout just cause, 208, 104* 
making false claim in couii;, 209, ]()4 

obtaining decree or execution for unfounded demand, 210, 104 

FRAUDULENT GIFTS 

Sec Fraudulent Transfers, 2. 

FRAUDULENT PREFERENCE 
See Fraudulent Transflrb, 2-4. 

FRAUDULENT TRANSFERS 

1. to prevent judicial seizure, 206, 103 
what amounts to fraud, 528 

13 Eliz. c. 5 adopted in India, 529 
honajidesy not inconvenience to creditors is the test, ib. 
fraud not negatived by value given, 531 
decisions in India, 532 
other transfers evidence of intention, 533 

2. in case of gift inferred from result on solvency, ih. 

voluntary conveyance to avoid forfeiture, 535 
if bond fide for value, ih. 
mere preference of one creditor no offence, ib. 
proper remedy, 536 

3. to prevent distribution of property among creditors, 421, 189 

refers to proceedings in insolvency, 537 
eh ments in fraud, 538 

4. fraudulent preference, what it is, ib. 

v/hat circmnstanccs negative it, 539 
inadequacy of coneideratioii, 549 

5. to prevent demand by creditor being enforced, 422, 189 

containing false statement as to consideration or iverson takiucr 
benefit, 423, 189 i . b 

benami transaction not on offence, 540 

6. dishonest removal or concealment of property, 424, 189, 541 

or release of claim, ib. 

one partner may commit in frund of the others, 5-^.1 

GENDER, 8, 4 
GENKRAI. EXCEPTIONS 

S<re Ex«:’EFTio:tS. 

GKr^rURE 

jiuiking, to r.ound religious feelings, 298, 143 
when ii may amount to an iu-.s:oilt, 361, 1G5 
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GOOD FAITH 

meaning of, 62, U 
in reference to judicial acts, 345 

claim of right, r*7I, 729, 733 
defamation, 824,832 

GOODS 

meaning of, in Merchandise Marks Act, 208 

GOVERN3IENT 

meaning of, 16, 17, 5 

illegal orders of confer no immunity on agent, 296 
direct remedy against in England by Petition of Right, 29S 
in India by action against Secretary of State, 299 
cannot dispenso with operation of laws, 296 
nor refuse legal assistance, 297 

heads of, exempt from Indian jurisdiction for public acts, 301-303 
orders of foreign, no justification beyond its own limits, 327 

legality of commission issued by, cannot be questioned, 280, 328 
See Mahtial Law. Acts op State. 

GOVERNMENT STAMP 

counterfeiting a, 256 and Exp., 126 

possessing instrument or material used for counterfeiting a, 266, 126 
making or selling, etc., instrument for counterfeiting a, 267, 126 
selling, etc., a counterfeit, 258, 126 
possessing a counterfeit, 269, 126 
using as genuine one known to be counterfeit, 260, 127 
wliero a, has been used, effacing writing with intent to cause loss to 
Government, 261, 127 

rerao\ing a, from a writing, etc., with intent, etc., 261, 127 
ming one known to have be«m used before, with intent, etc., 262, 127 
erasure of mark UTx>n, denoting that it has been used before, with intent, 
etc., 263, 128 

making or i)os8essing fictitious, 263A, 128 

GOVERNOR-GENERAL 

assault on, with intent to compel or restrain exercise of any lawful power, 
124, 64 J' i ^ 

attempt to overawe or restrain by unlawful assembly, 124, 01 
exempt from jurisdiction of High Courts, 301 
forbiddoii to trade, 80 

GOVERNOR OF A PRESIDENCY 

exempt fmm jurisdiction except Cor treason or felony, 303 
a-sault on, with intent to compel or roBiraiu exercise of lawful power, 
124, 64 

attempt to overawe by unlawful assembly, etc., 124, 64 
forbidden to tmde, 8U 

GRATIFICATION 

meaning of the w'ord, 161 and Exp., 75 
public servant taking a, improperly, 161 and Exp., 75 
accei)ting, etc., for corrupUy iniluencing a public servant, 162, 76 
for xisiug personal infinenre with public servant, 163, 77 

abetment hy public servant of the taking or giving of 
a, 164, 77 

public servant taking, etc., a thing witliout ade-iuute conHiderat'on fur 
it, 165, 

sanction necessary for prosccuti*>!is\ s.s9 
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■ G'RA.TlFlCATlO'^-coniintifd, 

accepting, etc., to screen oftender, or abandon prosecution, 213, 100 
giving, etc., in consideration of screening offender, etc., 214, 107 
taking to help in recovery of property, 216, 107 

GRIEVOUS HURT 
See Hurt. 


HABITUALLY RECEIVING 
stolen property, 413, 16G 

HARBOURING 

escaped prisoner of State or war, 130, GO 
a deserter from Army or Navy, 136, 08 

unless by wife of lier husband, 136, Excep., 08 
person hired for unlawful assembly, 157, 74 

believed to liayo committed an offence, to screen him from punish- 

lUCllXj lOo 

includes certain acts committed out of India, ib. 
unless by husband or wife of harbourer, 212^ Excep., 100 
offence must have been committe<i, 447 
guilt of person liarboured believed, 148 
penalty affected bv result of crime, 447 

npprehension is 

robbers or dacoits, 216A, 100 

though offence committed out of India, ih. 

unless by husband or wife of harbourer, ih. 
meaning of word “ harbour ” in ss. 212,210, and 216A. 216B, 109 440 
must be personal assistance to offender, 448 ’ 

and done with speciOc intent, 449 
mere omissions are not, ib. 


HOMICIDE 

1. when an infant becomes a human being, 580 

what acts amount to the killing of an infant ."iST 

2. what amounts to causing deatli, 588 

by several acts or persons, ih. 
by acts affecting the mind, ih. 
by illegal omission.s 589 

mn&t ^ breach of legal obligation, 590 
and direct cause of death, 592 
by voluntary acts to escape barm, ih. 
acts accclemting death, 299, Exp, 1, 145, 598 
when consented to, 300, Excep. 6,148 
disease resulting fn>m injuries, 299, Exp, 2, 145, 593 
want of, or orroneuus treatment, 59.3 
improper treatment, 594 
DO limit as to time of death, ih. 

3. culpable homieMe, definition of, 299, 145 

differs from manslaughter, 580 

distinction between it and murder. 300, 140, 59.1 

presumption as to knowledge or intention, .597 

nctfi likely to caiuo death, 598 

dii'th rc.ailling unr;xj)ecUvllv, . 19 s, 023 

carclc'BHm.th 0 gh < l of (July, .5:»7 

nhhijii‘hO(4 0 * fti'fjf.hj tif unj)f)ru,r if, 

.-■.•.nfrr.irf >-y . •. / . r: 'i t - 
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homicide— continued. 

4. proof of intention or knowledge, 600 

^ death, 617 

identification of corpse, ib» 
cause of death, 618 

5. ciiljiabl^iomicido is not murder if it foils within certain exceptions, 

burthen of proof as to their existence, 602 
provoaition, 300, Excep. 1, 147 
may bo given by words, 602 
what amount of sufficient, 603 
loss of self-control necessary, 605 
must not be sought or provoketl, Prov. 1, 147, 605 
or given by lawful act, Prov. 2, 147, 606 
or by exercise of self-defence, Prov. 3, 147 C07 
IS a question of fact, 300, Exp., 147 ’ 

^ its sufficiency a question of law, 607 

/. acts exceeding right of self-defence, 300, Excep. 2, 148 608 
or powers of public serv'ant, 300, Excep. 3, 14s’, 608 
must be done towards execution of his duty, 609 
o. acts com^tted in sudden fight, 300, Excep. 4, 148 
passion must bo cause of act, 609 
and resulting from fight, 610 
undue advantage or cruelty, ib. 

^ first blow immaterial, 300,'Exp., 148 
d. risk of death consented to by adult, 300, Excep. 6. 148 611 
applies to cases of duelling, 611 ’ 

confiicting canes as to faction-fights, 612 
ibegal operations, 616 

■ 300 . 

punishment for murder, 302, 149 

by a person transported for life, 303, 149 
for culpable homicide not murder, 304, 149 
attempting to commit murder or culpable homicide, 307, 150, 808, 151, 


housebreaking 

See House-Trespass, 3, 4, 5. 


HOUSE-TRESPASS 

1. when criminal trespaso becomes, 442, 194 

what is a human dwelling, 740 
residenco, 741 
pemises included in it, ib. 
who is the owner, 742 
place for custody of ]>roperty, ib. 

2. punishment for simple, 448, 197 

in order to commit oftenoe punislialdo with death, 449, 197 

with transportation for life, 450, 197 
imprisonment, 451, 197 

after preparation for causing assault, hurt, or restraint, 452, 197 
o. lurking house-trespass, 443, 194 


1 t 1* ... by night, 444, 192 

housebreaking, 445, 195, 743 

by night, 446, i96 

miiiiHluuent for lurk mg, or lionscbreaking, 453, IPS 

mrkiiig^ or ijouefibronkhis; ip onh-r to p< »jiniit ‘a!\ oi* 464. 


.-Hf* 


10 


INDEX. 


HOUSE-TRESPASS-cM/trtaed. 

htmng mado preparation for causing assault, hurt, or restraiut,. 
455, 198 

5. lurking by night, or housebreaking by night witli same intents, 456, 
198, 457, 458, 199 

attempting to cause death or grievous hurt while committing, 
459, 199 

punishment of i)erson aoling jointly with such offender, 460, 
199 

death or grievous hurt need not have been contemplated, or 
the common object, 743 

HURT 

1. who is said to cause it, 319, 154 

‘voluntarily causing, wdiat it is, 321, 154, 584 
does not involve premeditation, 584 
punishment for, 323, 155 
caa'S in which it is lawful, 328 
by using dangerous weaix)ns, etc., 324, 155 

when done for extortion, or to force a person to do an illegal act- 
327, 156 

or to extort confession, 330, 158 
or to obtain restoration of property, 330, 158 
or to deter public servant from doing his duty, 332, 159 
when done on grave and sudden provocation, 334, 159, 585 
which must proceed from person hurt, 334, 159, 585 
when caused by act showing want of regard for human life, 337^ 


administering drug with intent to cause, 328, 157 
2. grievous, w'hat is, 320, 154 

voluntarily causing gric.tmis, what is, 322, 155, 584 

when death ensues, not alw^ays culpable homicide, 585 
punishment for, 325, 156 
by dangerous W'eafx)n8, etc., 326, 156 
while committing dacoity or robbery, 397, 180 
when done to extort projicrty or to force to do an illegal act, 329, 
157 


to extort confession or to compel restoration of property, 331, 159 
to public servant to deter him from doing his duty, 333, 159 
when done on provocation, eta, 335, 159 
must proceed from person /mrt, 585 

by an act showing want of regard for the safety of others, 338,169 


HUSBAND AND WIFE 

wife not excused by marital influence, 331 

nor precluded from criminal remedies against husband, ib. 
may commit theft from ejich otlier, 678-681 
or criminal breach of trust, 695 

liability of wife for criminal brooch of trust in regard to strangers, 696 
for receiving stolon property, 709 
See Adi lte'by. Bigamy. llAiiuOT BiNG. Rape. Taking away. 


IGNORANCE 

See Knowleikje, Mistake. 

IIiLEGAL 

moaning of word, 43, 14 

ILLICIT INTERCOURSE 

Sec Abpuction. AnuLTcnY. Takixi; away. 


UWlST^y. 


INDEX. 


1001 



I3IPRISONHENT 
two kinds of» 63, 15 
how imposed, 60,18 

when transportation may be awarded in place of, 69, 16 
commences from date of sentence, 18 
period of how calculated, ib. 
place of how changed, ib, 

in case of juvenile offenders, ib. 

infants 

1. when acts of arc not an offence, 82, 83, 43, 367 
presumption as to maturity after seven, 367 
imprisonment of juvenile offender, 368 

right of correction in case of, 329 
parental control over, 638 

2. acts done to cause death of, before or after birth, 316, 153 

death of quick unborn, caused by act which could result in culpable 
homicide, 316, 153, 632 

3. parent of under twelve, exiwsing or abandoning it, 317, 153 

or person having care of, 317, 633 
when death results from act, ib. 
what acts amount to abandonment, 633 

4. secret disposal of dead bodv of, to conceal birth, 318, 153, 634 

must bo more than afoetuR, 634 
what net amounts to concealment, 635 
evidence on charge, 636 
See KiDNAiTiNG. Miscarriage, 1. 

INFECTION 

See Nuisance, 4. 

INFORMATION 

obligation to furnish in reference to crimes, 442 
See False Infokmation. 


INJURY 

what the word denotes, 44, 14 

INNOCENCE, Prescmption of 

1. meaning of the rule, 232 

when tlio presumption ceases, ib. 

2. rule as to the benefit of the doubt, 234 
nature of the doubt, 235 

3. onus of ^proving sometimes thrown by statute on nccuaod, 486, 210, 212, 

lies on appellant after conviction, OGl 


INSANITY 

1. early definitions of, 370 

now uuderstood to bo a disease, 368 
different views of legal responsibility, «6. 
first discussed in McNoghtoii’s case' 370 
answers of judges, 372 
these adopted in India, 84, 11, 375 

2. doctrine of uncontrollable impulse, 376 

not admitted by English law, ib. 
practical objections to it, 377 

3. two grounds of esoinptioii under Cinle, iT?. 

knowledge of nature of act; what it me'US, 378 
that act is wrong or t-mfrary to law, 374 
ui;iy co-c'dst with coraph;»e insanitv, 3V8 
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IX SANITY— c£>?«< 2. 

generally applies to delusions, 379 
rule wljich governs them, 374, 379 
tliis assumes a certain margin of sanitj’, 380, 383 
4. medical view of monomania, 380 
Hadfield’s case, 381 

o. proof of insanity lies on accused' 384 
case of lucid intervale, ih. 
medical evidence as to, ih. 
ordinary tests of, 386 

C. set up where no previous evidence of, 385 
generally due to other causes, ih '. 
cannot be inferred from crime itself, 386 
^ running amuch, 388 
i. incapacity for trial on account of, 389 
acquittal on ground of, 390 

removal of insiino percon from Indie, ih, 

INSOLVENT COURT 

ofRcers of forbidden to trade, 81 


INSUBORDINATION 

abetting act of by soldier or Siiilor, 138, 139, 68, 69 
INSULT 

to public servant sitting injudicial proceeding, 228, 117 
intentional, to provoke breach of peace or committal of offence, 504, 226 
actual effect immaterial, 851 
to female modesty, 509, 227 

depends on intention and probability of result, 852 
what is an intrusion on privacy, ih. 


INTENTION 

1. different meanings of word, 237, 815 
differs fr^m motive, 238 

is involved in net done voluntarily, 39, 13 

2. aesiuned where consequences known, or btdieved to be lilcely to result, 

39, 13,597 

or wliere they arc natural or necessary consequences, 238,729,814, 
815 


must be proved where act is itself indifferent, 80 

or where specific intent is essence of offence, 163, 197, 199, 392, 
432, 467, 481, 483, 526, 600, 727, 729, 733, 862 
evidence of other tninBoclions wlieu admissible to prove, 533,708,726, 
760, 829 

See Intoxication, 2. Disaffection, 2. 


INTIMIDATION 

1. offence of criminal, 603, 225,817 

meaning of injury, 848, 819 

excom mu nictation or exclusion from caste, 818 

harm arising from strikes, 818-850 

who is a person interested in another, 850 

threat may he indirert, ih. 

2. punishment for, 506, 220 
committing anonymf»usly, 507, 226 

by threnieuing Divimj lispb ajiurt, 508, 227 
mubt arise from act oi offender, 850 
i xcrmimuiiicaiio!! or oxcluiiiou from caste, '51 
fOMl'LLSION. EXTCHTIt'V. 


miSTffy 


INDEX. 


1003 



INTOXICATION 

1. when it constitutes an excuse, 85, 44, 301 

diseased state induced by constant, 391 

2. what degree of kno\Yledgc assumed, where voluntary intoxication, 

86,41, 391 

rule as to intention, 392 

specific state of mind, 392 

3. misconduct by person in state of, 510, 227 

INTRUSION 

on privacy of female, 509, 227, 852 

IRREGUIiARITY 

when immaterial or cured; in framing charge, SG7 
exercise of jurisdiction, 342, 887 
recording statements of accused, 023 
examination of prisoner, 933 
admitting or rejecting evidence, 041, 956 
misdirection by judge, 956 


JOINDER 

See Charge, 4, 5. 

JOINT ACTS 

1. liability of person who docs one of several acts which make up single 

okence, 37, 12, 429 

each person may commit a different offence, 38,12, 480 

2. union of several persons to ekect a criminal imrpose. 34, 11, 430 

liability limited by common purj»o9t.‘, 430 
inferred from preparation, 431 
not from mere presence without opposition, ib. 
where special intention necessary, must be proved as to cacli, 432 

3. liability for acta of any member of an imU\wful assembly, 146, 140, 

160, 71 

of iK-rsons engaged in robbery, 394, 179 
in dacoity, 396, ISO 
in housebreaking, 460, 199 
in forgery, 758 
in defamation, 812 

JUDGE 

1. meaning of the word, 19, 5, 339 
every is a public servant, 21, 6 

of Supremo Court forbidden to trade, SI 

2. protected against civil suits for acts done within jurisdicliou, 338 

ihough jurisdiction not believed in, 345 
though done mnlicion«ly and corruptly, 339 
what acts are within jurisdietion, 341, 343 
when jurisdiction is limited, 341 
not ill I'.nglaud for acts done without jurisdiction, 338 
otherwise in India if inrisdiction believcii. 315 
what sort of belief necessary, ib. 

8. when his act is no olTenoe, 77, 42, 338 

depends on his acting judicially, 347 
how far irregular procecdiiigB inado valid, tb. 
whether existence of jurisdiction necessai v, 3-16 
iniiuuuiiy extends to all judicial act347 

cluirgt.B of tlefamation, 829 

4. criniiual proceeilings in England against snixTior judges, 312, 




INDEX. 




JUDGE —continued 

justices of the peace, 343, 829 
quasi-judicial persons, 830 
5. acts done under authority of, 78, 42 
Sec Ministerial Officer. 

0. pro\nnce of judge and jury in dealing with evidence, 540, 916, 943 
in cases of negligence, oGG 
provocation, GOT 
defamation, 845 
accomplices, 916 

result of error in summing up, 942, 956 

not a ground for appeal to the Queen, 973 

7. disqualified by interest, 898 

who is not deemed to have an interest, ib. 
pecuniary intercbt, 899 
facts causing bias, 900 
connection with case as prosecutor, ib. 
summoned to give evidence, 902 

decree only voidable not void, 903 

8. cannot try for offence committed before himself, ib. 

disability is jKirsonal, 904 

limited to judge acting in same cajiacitv, ib. 

alternative offences, ili. 

See DrSAGREEMENT. 

JUDICLVL PROCEEDING 
See False Evidence, 9. 

JURISDICTION 

1. dependent on spccilied facts, 506 

not affected by \vTong finding, ib* 
or by irregular arrest, 507 
assumed in favour of superior courts, 408 

facts limiting must be brought to notice, 31 1 
irregular exercise of when curo<l, 887 

2. of Indian courts /irrma facie local, 256, 883 

none over offences by foreigner out of India, 2G0, 886 

continuing offeDces,‘883, 884 

act done in one place optrtiting in another, ib. 

which is an offence by relation to another, ib. 
whore localiiy of offence uncertain, 884 
offence committ(!d on journey, ib. 
founded on custofly of accused, 885 
extraordinary of High Court, ib. 

3. offenceB conmiltcd ovt of India on land 

by European llritish subject in allied States, 256 
native liritish subject everywhere, ib. 
where death happens or is caused within charter of Ejist Indian 
Co., 266 

committed in Mysore, 259 
against Slave Trade Act, 263, 648 

4. offmacB committed ot sea 

under Admiralty jurhdietion, 263 
.Merchant Shipping Act, 264 
]>ereon8 on lx>ard British ship, 264, 265, 273 
Rritish Buhject on foreign ship to which ho docs not belong, 
2G4, 273 

who is fi British subject, 2G8 

what is a British ship, 275 

j)rivilege of trial Wffon High Court, 268 
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JURISDICTION — continued* 

against Slave Trade Act, 263, CIS 
in territorial waters, 278 

conferred by Territorial Waters Act, 27i> 
created by local legislature, 293 

5. as reffards persons 

European British subjects, 880 

lirivilege of must be asserted, 341, 882 
bow forfeited, 882 
unlawful detention of, ib. 
foreigners liable for offences in India, 336, 458 
on British ship, 274 
or any ship within Indian district, 277 
or under Territorial Waters Act, 278, 279 
exemption of sliips of war, 279 
pirates’jure gentium^ 281 

6. over East India Co., 298 

Secretary of State for India, 299 

bends of Government and High Court judges how far exempted from, 
301 

7. improper to assume by charging minor form of grave offence, 436, 526 

543,834, 874 o . , 

Admiralty JuinsDici'iON. Bigamy, 4. Divorce. riUACY. 


KIDNAPPING 

1. two kinds of, 359, 168 
from British India, 360, 168 

lawful guardianship, 361, 168 
result of mistalie as to age, 637 

iis to mental cajiacity, Uk 

2. who is a lawful guardian, 361, Exp., 168, 638 

legal right not essential, 638 
illegitimate children or orphans, 03.9 
rights of mother, ih. 
when minor is in keeping of, 640 

3. taking or enticing: consent of minor immaterial, ih. 

or unlawful puriwso, 641 

what amounts to, ib. 

temi>orary ]io3ses8ion sufficient, 642 

4. presumption as to want of guardian’s consent, ih. 

consent of person with limited charge, 643 
effect of mistake or ignorance as to, ib. 

5. abetting offence of, 644 

jurisdiction over foreigners committing, 615 

6. punishment for, in ordinary cases, 363, 169 

where person is kidnapped to bti murdered, 364, ‘h. 
to bo wrongfully confined, 365, ih. 

where a woman is kidnapped that she may becompedltd tomarrv, 
etc., 366, ib. 

where in order to subject‘person to grievous hurt, slavcrv, cto„ 
367, ib. 

< uiicoaling or conliiiing kidtuippcd person, 368, 170 
child to steal from its person, 369, ib* 

knowledge 

of natural or net\‘s8ary coiisequoiices of act assumed, 391, 597 

wheu ueci^ssary as regards particular facts, 239, SOI 

ill cose of staiiitoiy offerees, deiionds on the objects of the ptntute, 2.S9- 
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KNOWLEDGE— 

when ignorance must bo proved, 211 
how far assumed in voluntary intoxication, 85, 44, 391 
of contents of seditious publication, 477 
evidence of other similar offences to prove guilty 
See Receiving, 4. Coin, 1, 2. Forgery, 4. 

LABOUR 

See Forced Labour. 

LAW AFPLTOABLE TO OFFENCES 

1. Penal Code 

only repeals eo far os it provides a law, 2, 2, 247 
certain laws not affected by it, 5, 5 
applies to India and regions specially declared, 1, 1 
to offences committed since 1 Jan., 1862, 2, 2 

by servants of Queen iu allied States, 4, 2 

Eurojiean British subjects in same States, 25G 
native Indian subjects 'svherever committed, ib. 
persons triable under act of Governor-General in 
Council for offences out of India, 3, 2 
on sea within Indian districts, 271, 285 

2. Knrjlisli law 

to offences under Admiralty jurisdiction, 286 

Merchant Shipping Acte, 288-292 
territorial waters, 293 
procedure is Indian, 288, 290 

punishment in conformity with Indian law, 265, 291 

LAWFUL GUARDIAN 
See Kidnapping, 2. 

LEGAL REMUNERATION 
meaning of term, 161, Exp., 75 

LEGALLY BOUND 

meaning of term, 43, 14 

LENGTH 

fi'lse measure of, 266-267, 129, 130 
See JIeasure. 

LIABILITY 

of one for acts done by another, 84, 11, 111-114, 58, 59, 146-149, 71 

LIEUTENANT-GOVERNOR 
as.'iaiilt on, 124, 64 
attempt to overawe, 124, 64 

LIFE 

wJiat the word denotes, 45, 14 
See Homicidp:. Hurt. 


LIGHT 

exhibiting a false, 281, 135 
LIGHT-1 [OUSE 

destroying or removing, etc., 433, 192 

LIMIT OF PUNISHMENT 

wiitn offence is inndo uj) of several offoncos, 71, 31 

LIMITATION 

p» ri«jd of, wliere charge is against Mcrchnudiso ^Mairks Act, 215 
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LOCAL LAW 

meaning of tho term, 41,13 

tlie word “oftencc” extended to certain breaches of, 40, 13 
no “ local law ” is repealed or affected by the Penal Code, 6, 3 
abetment may bo committed in respect of, 57 
breach of, may also be an offence under Code, 5 
appeal against sentences under, ih. 

LOSS 

See WRONGFUL Loss. 


LOST PROPERTY 

finder of, when punishablo for misappropriating, 403, Expl. 2, 182 
See MiSAPmopiiiATioN. 


LOTTERY 

what is a, 140 
keeping a, 294A, 140 


LUNACY 

See Insanity. 


LURKING HOUSE-TRESPASS 
See Criminal Trespass. 


MACHINERY 

negligent conduct as to, in possession or charge of offender, 287, .137 
MAN 

meaning of the term, 10, 4 
MARRIAGE 

1. laws governing Indian, 771 

good by law where celebrated is good everywhere, 772 
marriage of necesi^ity, ib. 
riiU* limited to a Chriatian marriage, 773 
meaning of term, 774 
what are absolutely invalid, 775 

by Englishwoman with Muhamintd’ n, 77(3 
invalid by law of domicile, ib. 
must affect both parties, 778 
mere ceremonial not affected, 773 
with deceased wife’s sister, ih, 

2. burthen of proof as to, 781 

when presumed in civil cases, ib. 
absoluto proof in criminal cases, ib, 
what amount of sufficient, 782 
matters of form presumed, 784 
evidence of legal celebration, ib. 
jiroof of foreign law, 
in India, 785 

3. cohabiting with woman uudur pretence of, 498, 213, 7S3 
going through invalid ceremony of, 496. 220 

See Adultery. Bigamy. 

.MARTIAL LAW 

administered to military forces, .3u3 
not applicable to other pertons, 312, ;;13 
or to non-military uffencts, 310 
is the test in cases to which it appircf’, ib. 
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MARTIAL LAW — continued. 

substitution of for ordinary law at poi iods of emergency, 310 
may be effected by Legislature, ih, 
how far authorities protected by legislative powers, 31G 
or condoned by Indemnity Act, 317, 32G 
only covers bond fide acts, 318 
can Government uroprio motu proclaim it? 311-317, 325 
Irish R(M)cllion, 311 
Ceylon Rebellion, 313 
Jamaica Riots, 315 
Indian Mutiny, 317 

its effect on rights of citizens in case of invasion, 325 

>IASCULINE 

includes feminine, 8,1 

MASTER 

1. not criminally liable for acts of servant, 242 

unless resulting from misconduct of master, 243 
or criminal negligence, ib. 

authority to conduct lawtul business assumed to be in lawful wav, 
244, 478 

unleBs censent or connivance proved, ib. 
effect of his order on criminality of servant, 307, 599 

2. wlien bound to manage property or business in particular way is 

resx^onsible for acts of delegate, 243-24G, 478 
cases of nuisance, 244 

statutory offences, 244-246 
owners of land, 154, 165, 72, 73 
civil liability of, 242 

does not ai)ply to Government officers, 298 

3. abetting acts of 6er\ ant, 438 

obligation to exercise care towards seivant, 578 
righT;3 of to chastise apprentice, 329 

MEiVSURE 

using a false, 264, 266, 129 

is evidence of fraudulent intent, 129 

possesBing, making, or selling with fraudulent intent, 266, 270, 
130 


MEDICAL evidence 

sp^jcial provisions relating to, 939 
when de]» 08 ition of adinisaible, ib, 
effect of report by, 940 
See Expert. 


MEDICAL UVN 

death caused hy mistake of, 593, G22 

MEMBER OF COUNCIL 

exemption of, from jurisdiction of High Court, 301 
assault on, 124, G4 
attempt to overawe, 124, 64 
forbidden to tra<le, 80 

MENS REA 

meaning and r.rigin of doctrine, 236 
inajiplicublc to Renal Ck>dc, 237 
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MEECHANDISE marks act, 207 

1. general scope of, 7G2 
trade-mark, what it is, 478,20S, 7G2 

wlien right to is exclusive, 7G:> 
colourable imitation of, 7G4 
iiow right to lost, 7G5 
does not protect article, 7G3 
trade name, what is, 7G5 
property mark, what is, 479, 200 

2. what is using false trade mark, 480, 200 

property mark, 481, 200 

penalty for using or counterfeiting either, 482, 483, 200 
counterfeiting mark used by public servant, 484, 200 
making or ix)sses8ing instrument for counterfeiting trade or property 
mark, or possessing false trade or property mark, 486, 210 
selling, exposing, or possessing goods bearing false trade or property 
mark, 486, 210 

making or using false maik to deceive public serv'ant, 487, 488, 210, 
211 

tampering with property mark, 489, 211 

3. meaning of trade descriplion. Act iv. of 1889, s. 2 (2), 208 

false trade description, ib. (3), 208 
applying trade description, ib. 6, 212 
false tmde description, ib. 4, 211 
need not be physically attached, 7GG 
applying trade name is a false trade description, 7G5 

4. applying false trade description with fraudulent iutent. Act iv. of 

1889, s. 6,212 

selling, exposing, or ix)3scssing goods with false trade description, ib. 
7, 213 

f). fraudulent intent, in what it consists, 7G4 
must be made out, 7G7, 7G0 
when assumed, 7G7, 7G8, 7G!) 

when accused is bound to negative, 482, 209, 486, 210, 487, 488, 
211; Act iv. of 1889, s. 6, 212 
unintentional breaches of law. Act iv. of 1889. a. 8, 213 
acta done by scivant in gfXKl faith, ib. s. 18, 215 
G. forfeiture of goods, ib. 9, 214 
evidence of origin, ib. 13, 215 
coLts, ib. 14, 215 

limitation of prosecution, ib. 15, 215 
abetment of otfonco out of India, ib. 22, 21G 

METAL TOKENS ACT 
See Coin, 4. 


MINISTERLAL OFFICER 

1. protected ngain?‘t suit fur act.s done in execution of judicial warrant, 

315 

though issued without jurisdietiun, ill5, MS 

2. when such ncty no otlenc,\ 78, 42 

must have believed in jurisdiction, iJk 

grounds of belief may vary aeeonling to positiou of oflic r, 318- 
always protected whore juri>:diotioii, 348 

3. liable for illegality of hL own Jicts, 319 

See Arrcst. ‘Puivate DtKES('E. 


minor 

Bolling Of buying, for pr>.tiia ion. 372, 373, 170, ITI 

I’UOSTITV rioN. 
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MINT 

person employed in, causing coin to be of wrong weight or composition. 

244,121 ^ 

unlawfully taking a coining instrument from, 246, 122 


^IISAPPROPRIATION 

pimisliment for oftence of dishonest, 403, ISl 
dilfers from theft or cheating, 691 
cases of clerk or servant, 692 
for a time only is sudicient, 403, Esp. 1,182 
when a fmder of property commits, 403, Exp. 2, 182, 693 
article must bo property, 692 
when it is though lost, ib. 
where no owner claims, 694 
when no effort to discover owner, 693 
naming owner in charge, 694 
only applies to movable property, 183 
of property possessed by deceased person at deatli, 404, 183 


MISCARRIAGE 

1. whut constitutes offence of causing, 312, 152, 630 
woman herself may commit. 312, Exp., 152 
meaning of “ with child,” 629 
“quick with child,” ib. 
when attempt fails, 630 

where Tueans for arc supplied, but not r.pplied, 632 
2 causing without consent of woman, 313, 152 
where death results, 314, 152 
act must be done by accused, 632 

knowledge of consequences not essential, 314, Exp., 152 
if koowii may be murder, 632 


MISCHIEF 

1. what constitutes offence, 425, 190, 728 

intention to cause specified result, 729 
when presumed, ib. 

act done in supposed exercise of right, ib. 
must affect property, ib. 

W'hat injury to it sufficient, 730 
may Ixj b> joint owner, ib, 
indirect results of act, 731 

2. jauiisumcnt for, when simple, 426, 191 

if damage done amounts to Rs. 50, 427, ib. 
hyy hilling, maiming, etc., an animal within Rs. 10, 428, ib. 

.by killing, maiming, etc., au elephant, camel, horse, mule, buffalo, 

* bull, or cow, or ox, 429, ib. 

any olhur animal w' 0 ’*th more than Rs. 50, 429, ib. 
by diminishing supply of water, etc., 430, 192 
by injuring public work, bridge, navigable river, etc., 431, ib. 

]>y cauriug iuundaliou, or obstructing dminuge, 432, ib. 

b^ destroying, or moving, etc., light-nouse. sea-mark, etc., 433, ib. 

by destroying, etc, land-mark ti.vod by public servant, 434, 193 

by using flro or explosive sub.Mtunco with intent, oxc., 436, ib. 

witli iiitent to destroy a house, etc., 436, ib. 

committed on a decked vci^r rd of 20 tons burden, 437, ib. 

if by fire or explosive j-nb^ance, 438, ib. > 

running ve:.-iel nMhojo to cojumit thU t ‘.*r mi^aiipropriation, 439, 191 

committed willi prcj,:iratiou for eaudng deaili or iiiirt. or wro’jf, 

.t, 440,//;. 

n>pe‘ t t' u will, or viiluabk E'.curity, 477, 206 
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MISFOKTUNR 

See Accident. 

misjoinder 

See Charge, 4, 5. 


mistake of fact 

when act done by reason of not an offence, 76, 79, 41, 42 
general principle, 331 
rules deduced from Prince’s case, 332-335 
in stjitutory offences, excuse depends on frame of statute, 335 
See Knowledge. 

right of private defoiico against person acting under, 9S, 50 

mistake of law 

in general no defence, 76, 79, 41, 42, 33G 
even in case of foreigners, 336 

unless it affects mental state when material to charge, 337 
cases of new statute, unknown or not promulgatetl, 336, 337 

MONOMANIA 

See Insanity. 


MONTH 

meaning of the wonl, and how calculated, 49, 14 

MORALS 

offences against public, 292-294, 13S, 130 
See Obscenity. 



MOTIVE 

differs from intention, 238 

immaterial when act done is cither legal or illegal, iL 
important where offence involves special state of mind, ?6. 

MOVABLE PROPERTY 

what the term includes, 22, 8 

in case of theft, 378, Exp. 1, 173, CG7-GJ9 

municipal COMMISSIONER 
is a public servant, 21, Ulus., 8 
liability of for neglect of duty, 574 

MURDER 

See Attempt. Homicide, 3, 5, 10. 

MUTINY 

abetting the commission of, 131, G7 

where the mutiny is committed in consequence, 132, G7 
abetting assault on superior officer, 133, 67 

if assault is committed in consequi-nce, 134, 68 
abetting desertion. 136, 68 
harbouring deserter, 186, 68 

in a merchant vessel, 137, GS 
a^lting act of insubordination, 138, 68 
circulating rumours, etc., with intent to excite, 605, 

mutiny ACT 

whether Naval or Milil ’rv, not repealed or uftVeUd by the Penal Code, 

6, 3 

persDUs subject to not liable under Cole fur offences against Miliijoy 
Law, 139, 69 
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MYSORE 

European Britisli subjects cannot bo tried in, 250 
may be arrested by police, 2G0 

can only be committed by Justice of Peace who is a European 
British subject, 2G1 
for tiial in ^laclras High Court, ih. 
who are public servants in, 262 
extradition to India, ib. 


NAME 

includes abbreviation under Merchandise Marks Act, 208 

NATIVE INDIAN SUBJECTS 
who are, 257 

■See Jurisdiction, 3. 

NAVIGATION 

of a vessel, rash or negligent, showing want of regard for human life, etc.. 

280,135 o , > 

carrying passengers in unsafe vessel, 282,135 
obstructing public lino of, 283,135 
injuring by mischic f, 431,102 
endangering by removing lights, buoys, etc., 433, 192 
exhibiting false lights, buoys, 281,135 
See Mischief, 


NAVY 

offences relating to, 131-140, 67-69 
NEGLIGENCE 

1. punishable apart from injury resulting, 564 
what constitutes it in law, ib. 

where it is the act of a servant, 565 
mnst be made out affirmatively, ib. 

when it may be assumed, ib. 
where evidence equally balanced, 566 
province of judge and jury, ib. 

2. doctrine of contributory, 567 

its application to criminal law, 567, 600 
must appear to have naturally led to injury charged, 565 
injury includes property, 136, 567 

3. rash or carcUss riding or driving, 279, 135, 507 

navigation of vessel, 280, 135 
exhibiting false light, mark, or buoy, 281, 135 
conveying for hire in unscn worlhy vessel, 282, 135 
kr.owledge is au ef-sf-nlial, 567 
what is unj eaworthiness 568 

4. obstructing liighwny or navigation, 283, 135 

injury to individual sufficient, 568 
temporary obstruction, when allowable, ib, 
actual obstrufition n.ust be found, 569 
must bo natural resull of act, ih. 
lawful but uiuiMiml use of property, 570 
injury resulting from vts 571 

permission to puss does not make a iiighway, 572 
duly attaching to propricior, ib. 

5. liability of oc<'upant of properly, 573 

landlord, ib, 

muTi}cipaliti<is liable in rusixct of Isighway?, 574 
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NEGLlGENCE~con/z/iwccZ. 

when for nonfeasance, 574 
effect of loss of possession, 575 
G. in regard to poison, 234, 18G 

fire or combustibles, 285, 136 
explosives, 286, 13G 
ujacliinory, 287, 137 

pulling down or repairing buildings, 288, 137 
7. in resi)ect of animals in possession, 289, 137 
knowledge of its dangerous nature, 576 
facta known to servants, ib. 
untamed animals, 577 
injury to trespassers, ih. 
servants, 578 

See Rash or Negligent Act. 

NUISANCE 

difference between public and private, 551 
proper remedy for each, ib. 
elements of a public, 268, 130, 552 
brothels and Rambling houses, 552 
prostitution, 553 
sentimental grievances, 554 

2. what amounts to an iniury to the public, 553 

smells and noise, 556 
lawfulness of act immaterial, 558 
or lapse of time, or benefit to public, ib. 
acts authorizcil by statute. 558, 568 

3. summary i)owers of removal, 559 

procedure to enforce, 560 
powers of municipalities, 561 

continuance of, after lawful order to discontinue, 291, 137, 494 

4. epreadiug infectious and dangerous disease, 269, 130, 561 

doing so malignantly, 270, 131, 561 

duties of |)er 60 iis in charge of infectious patients, 552 

cases of venereal disease, ib. 

5. disobeying quarantine law, 271, 131 
adulterating food or drink for sale, 272, 131 
sale of noxious food or drink, 273, 131 
sale of adulterated drugs, 275,133 

one drug as a different drug, 278, 131 
what is adulteration, 131, 133 
food or drink, 132 
proof of charge, ib. 

6. fouling water of public spring or reservoir, 277, 134 
making atmosphere noxious to health, 278, 131 
pimishraent for any, not otherwise provided for, 290, 137 

See Negltgeni E. 

NUMBER 

defined, 9, 4 

OATH 

what the word moana and includes, 51, 14 
refusing to take an, 178, 00 

making false statcnicnts on, to public sorvani, 181,1)1 
See False Evidence. 

OBSCENITY 

importing, piiidiug, svUiug obscene matter, 292, 138 
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OBSCENITY— continued. 

possessing such matter for sale, 293, 139 
may be destroyed by order of court, ih. 
singing obscene songs or doing obscene nets, ib. 
what is a public place, ih. 
mode of framing charge and conviction for, MO 

OBSTRUCTING 

public servant in discharge of his duty, 186, 03 
the taking of property by authority of public servant, 183, 92 
the sale of property by public servant, 184, 02 
apprehension of one’s* self, 224, 113 
of anotlier, 225, IM 

a public way or lino of navigation, 283, 431, 135, 192 
OCCUPIER 

of land not giving i)olice notice of riot, etc., 154, 72 
of land for whose benefit a riot is committed, liability of, 155, 73 
his agents—liability of in such coses, 166, 73 
liability of, for nuisance on land, 244, 573 

03ILSSI0N 

what the word denotes, 33, 11 
illegal, when included in the word “act,” 32, 11 
ofTence caused partly by omission, and partly by act, 36, 11 
cuhHtituting an abetment, 107, 108, 55 
to give information when illegal, 118-120, G1-G3, 176, 88 
to assist a public servant, 187," 94 
death caused by illegal, 221, 222, 111, 112 
See Homicide. 

ORDERS 

of ofilcer or superior, when a justification, 307, 599 
of husband, no justification, 33*1 
of Government, 296, 32G 

Set Act of State. Hautjal Law. 


OWNER. 

See Occupier. 


PARDON 

when it may be grauted. 913 

eftect of disclosure under illegal offer of, ih. 

or when none granted, (b. 
accused person cannot bo examined without, ih. 
unless convicted, ib. 

PARENT 

may chastise child, 329 
right to custody of child, 638 

PARTY 

defamation by, in judicial proceeding, 829-832 
PEACE 

provoking to breach of the, 604, 226, 851 
See Seoliuty. TrunuLENT Assembly. 


PENAL CODE 

Scf. Law Applicable tu Offl-xces, J. 
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PENAL SERVITUDE 

in case of Europeans and Americans lakes the place of transportation, 
66, 16 

PERSON 

meaning of the word, 11, 4. 

PERSONATING 
a soldier, 140, 69 
any public servant, 170, 171, 82 
another, for the purpose of a suit, 206, 102 
a juror or assessor, 229, 117 
See Cheating. 

PIRACY JURE GENTIUM 
in what it consists, 281 

differs from piracy by municipal law, 282, 283 
belligerent acts of regularly commissioned vessel are not, 283 
attack by privateer on friendly State is, ih. 
is punishable by captors wherever committed, 281 
jurisdiction over cannot bo transferred, 284 
piracy by municipal law gives no jurisdiction over foreiguors, 284 
only triftblo by High Courts, 285 

POISON 

nogligoncc with respect to, 284, 136 
administering with intent to hurt, 323, 157 

POSSESSION 

when a person is said to have, 27, 9 

See Theft, 2, 7. Receiving, 2, 3, 4. Trespass, 2. Coining, 1. 

PRESIDENCY 

meaning of the word, 18, 5 

PREVIOUS ACQUITTAL OR CONVICTION 
when it bars new trial, 905 
case must have been tried, 006 
by competent court, 907 
bars fresh charge on same evidence, ?7). 
unless offences aro distinct, 909 

trial of minor offence by court without jurisdiction over graver, 910 
effect of reversing sentence, 911 

PREVIOUS CONVICTION 

effect of increasing punishment, 75, 39 
must have been und-T Penal t ode, 40 
for attempt or abetment not suiTK'iont, ib. 
when to be resorted to, ib. 
mode of charging, 40, 866 
and trying, 41 

PRISONER 

sutlcring or aiding escape tjf, 128-130, C6 

PRIVATE DEFENCE 

1. jict done in excrxdse of, no offen*'?. 96, ->0 
gen»"ral prinriplcs oi‘, 403, 
caFf'S to which it oxleiuls, 97, 50 

though crime attempted by oin who is ja vrs«mully oxomi • 4ium 
oObnee, 98, 50, 413 ,ac ^ i 

or where necessiiry ri >k f harm to innocent ]n’r luo, •'!: 
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PRIVATE DEFENCE— co«<i,iKcc?. 

2. defence of the person, when killing justifiable, 100, 52 

wrongful confinement, 414 
when harm short of death justifiable, 101, 52 

unnecessary amount of, criminal, 94, cl. 4, 31, 415 
commencement and end of right, 102, 52, 421 

3. defence of property, when killing justifiable, 103, 53 

not where unnecessary, 94, cl. 4, 31, 417 
when harm short of death justifiable, 104, 53, 417 
commencement and end of right, 105, 53,422 

4. act must be, or be reasonably supposed to be an offence, 413, 420, 426 

case of quarrel, 427 
trespasses which are not criminal, 418 
o. case of acts done or ordered by public servant, 99, cl. 1, 2, 51 404 
when official character unknown, 99, Exp., 51 405 * 

^ where acts are unlawful, 405 
o.^resistance to authority of law, 406 

where process is lawful but irregular, 406 
what authority is competent, 407 
rule as to jurisdiction, 408, 409 
where warrant on its face illegal, 408 

non-description or wrong description, 409, 411 
illegal execution of good warrant, 410 
an’cst of wrong person, 411 
want of jurisdiction to order act, 412 
arrest by officer without warrant, th. 

^ ^ where warrant unnecessary, 411 

/. meaning of voluntarily causing death, etc., 420 
when amount of violence excessive, ib. 
b. where protection of law available. 99, cl. 3, 51, 404 
J. acts dene in defence of others, 97, 50, 423 

in resistance to public servant, 424 

in excess of right are not murder, 300, Excep. 2,148, OOS 

PEIVILEGED COMMUNICATION 
See Dei'amatios. 


PROPERTY 

See Dihi'osal of Puopeutv. Theft, 2. 

PROPERTY MARK 

See Meuchandise Marks. 

PROSTITUTION 

when it is or is not a nuisance, 552, 553 
selling or disposing of minor for purpose of, 372, 170 
buying or obtaining possoHsion of minor for such purpose, 373, 171 
special intent essential, 650 
a complete possession necessary, 651 

whether inUTvention of third party an element in offence, ib. 

or innocence of minor, ib. 
assisting voluntary prostitute, 652 
ca8c.9 of dancing girls, 653 

PROVOCATION 

See Homicide, 6. Assault, .3, 

PUBLIC 

what the word includes, 12, 4 
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PUBLIC JUSTICE 

offences against, 191-229, 90-117 


PUBLIC PLACE 

what is a, 139 

PUBLIC SEBVANT 

1. who is or is not a, 21, 0, 541 

2. offences hy a— 

abetting an offence Avhich it was his duty to prevent, 116, 60 
concealing existence of design to commit such offence, 119, 62 
allowing prisoner of State or of war to escape, voluntarily, 128, 66 

negligently, 129, 60 

one who is, or expects to l>o, taking a gratification, etc., im¬ 
properly, 161, 75 

abetting the giving of briliea or gratifications, 164, 77 
accepting valuable thing for inadequate consideration, 165, 78 
disobeying direction of law, with a view to injure any one, 
166, 79 

framing incorrect document, 167, 70, 218, 110 
unlawfully engaging in trade, 1G8, 80 
buying or bidding for property. 169, 81 

disobeying directions of law to save offender or his property, 217, 
109 

making order, etc., contrary to law, 219, 111 
keeping person in confinement illegally, 220, 111 
omitting to apprehend, or sulfering escape of person accused, 
221 , 111 

omitting to apprehend, or suffering oscapo of person scntencetl, 

222, 112 

negligently allowing exenpo of j)er 3 oa in confinement, 223, 113 
culpable homicide by, in exercise of powers, 300, Excep. 3, 148, 
608 

criminal breach of tnist, 409, 185 

3. offences against a— 

personating or wearing garb of, 170,171, 82 
contempt of the lawful authority of, 172-190, 82-96 
absconding to avoid service of summons, 172, 82 
preventing service of summons, 173, 83 
noncompliance with summons or order, 174, 84 
non-prwuctiun or delivery of document, 175, 86 
omission by one legally bound to furnish information. 176, 88 
regarding offence committCil, 202, 101 
fiimidljing false information, 177, 88 

regarding offence committed, 203, 101 
to cause iinsuso of power to the injury of another. 182, 91 
I refueiug to be sworn by, 178, 90 

to answer questitm of, 179, 90 
to sign statement before, 180, 91 
resisting the taking of property, 18S, \)2 
or its sale. 184, 92 

illegal purclmsc of or bid for property at public sale, 186, 93 
omitting to assist, 187, 91 

disobedience to duly promulgat<'d order, 188, 95 
obstructing iu discharge of duty, 186, 93 

threat ot iujury to, 189, 95 i 

’u order to prevent application for in'otoction by 
190, 06 
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PUBLIC SERVANT— 

causing hurt or grievous hurt to deter him from doing his dutv, 
332, 333, 159 

assaulting, etc., for same object, 353, IGG 
insulting, or interrupting during judicial proceeding, 228, 117 
destroying, etc., landmark fixed by, 434, 193 
counterfeiting mark used by, 484, 209 
falsely marking r< ceptacio for goods to deceive, 487, 210 
making use of such false mark, 488, 211 
4. resistance to acts of— 

See Private Defence, 5, C, 9. 


PUNISHMENT 

1. when to be under Penal Code, 2, 3, 4, 2 
different kinds of, 63, 15 

power to commute or remit, 64, 65, 15 
fractional tenns of, how calculated, 67, IG 

2. where one offence comprises several, 71, 31 

of the same sort, 32 

of different sorts, or of same sort affecting different jicrsons, 33 
where same facts come under different definition.s, 35 
where compound offence includes minor offVmccs, ib. 

3. to be consecutive, on single conviction for several offences, 32 

or when offence committed by person already under sentence, tb. 
limitation of amount when inflicted by magistrate, ib. 
when cumnbitive, separate sentence's should bo given, ih. 
vrhcii conviction is in the alternative, 72, 38 
after previous conviction, 76, 39 

See Death. Fine. Forfeiture. I^iprisossient. Penal Servi- 
TTDE. 'I’nANSrOUTATION. WuiPITNCt. 

QUAIL\XTINE 

disobeying rule of, 271, 131 

'^UEEN 

meaning of tlio word, 13, 4 
servant of the, 14, 4 

QUESTION 

refusing to answer a, put by public servant, when an ofl’^nco, 179, 90 
RAPE 

1. in what theoffeiico consists, 375, 171 
puTiishraent for, 376, 172 

where act Is df.ne *• uguinst will"* of woman, G54 

offender must have reason to believe it w'as, G55 
when without consent,” il>. 
consent under deception, ih. 

age of, raised to twelve, G5G 
when husband may ccmimit, 375, Excep., 171 
or abet, (‘*56 

‘b what amount of penetration sufficient, ib. 

pi-i riumption against in of boy, ib. 

ho Jiiay abut or atten»].t, ib. 

Nvh<.ii /o t punifiliid'h au ullcinpi, <557 

3. charge of to bo In lod with car.tion, G58 
•.•\idcnco of prosecutri.v how (c.^tud, ib. 

ji< 1 i jmia* for wItOt mliniKHiblc. r..v.» 

!•' 'fii'! iicl et’^icmeul^ !'j ht > * 





KAPE— coniinutd. 

evidence of medical indications, 0(51-ilGo 

marks of violence or resistance, (502 
dying declarations, 604 
cases of mistaken cliarge of, ib. 

rash or negligent act . 

causing death by, not amounting to culpable homicide, 304A, loO, old 
excludes cases of intentional injury, 020 
death from diseased spleen, 023 
includes unforeseen results of act, 021 
mistaken medical practice, 022 
endangering life or safety, 336, 338, 100 

reason to believe 

meaning v)f, 26, 9 
RECEIVING 

property taken from ally of Government, 127, Co 


RECEIVING STOIiEN PROPERTY 

1. what constitutes offence of, 411, 185, 703 

what is stolen property, 410, 185 

must be the same, not its equivalent, 703 
ceases to be on reaching a legal owner, 704 
transfer by thief, ib. 

offence committed by innocent agent, »6. 

2. proof of actual thief unnecessary, 705 

criminal {wsscssioii essential, ib, 
ovidouco of, ib, 

3. wlnit is n receiving, 705 

may be joint possession with thief, 700 
benefit of receiver unnecessary, ih, 
may be by ratification, ih. 
what is a retaining, ih. 

4. guilty knowledge, 411, 185, 707 

evidence of, 707 

other iicfB of a similar kind, %b. 
possession, 708 

case of husband and wife, 7(>9 >no lo/’ 

5. wiicre property was obtuinerl by dacoity,or from a dacoit, 412, lol>, /UJ 

habituallv receiving stolen proi^crty, 413, icp 

assisting'in concealing or disiiosing of stolen property, 414, 

711 

joinder of abovo ofTenceH, 710 
0. where receivers may be tried, SS4 


RECORD 

public Servant framing incorrect, 
iSee Fobgeut. 


to injure another, 167, 79 


REFORMATORY 

juvenile offenders may be committed to, 18 
REFUSAI* 

tn lake oath when liwfully riMpiinMl, 170, t>0 
relationship no excuse, 90 
srmimary penalty for, ?7>. 
to answer epu- tioUH, m, 90 
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RELEASE 

fraudulent, of any demand, or claim, 421, 422, 424, ISO 
RELIGION 

offences against, 295-298, 141-143 

REMISSION 

of punishment, 54, 65, 15 
violating condition of, 227, 117 

REMOVAL 

to transportation is ordered by Local Government, 16 
from one jail to another, 18 

REPORT 

circulating false, to incite to mutiny, 605, 226 
bee Defamation. 

REPUTATION 

See Defamation. Forgery. 

RESCUE 

of prisoner of State or of war, 130, 66 
of any person from la^vful custody for offence, 225, 111 
in cases not otherwise provided for, 226B, 116 
See Escape. Harbouring. 

RESISTING 

apprehension of himself for an offence, 224, 113 
another, 226, 114 

the taking of property by a public servant, 183, 92 
a publio servant in discharge of his duty, 363, 166 

RESTITUTION OP STOLEN PROPERTY 
corrupt agreement to help in, 216, 107, 455 
what constitutes the offence, 456 
actual restitution immatoriol, ih. 
offering rewards for, il. 

RETURN 

from transportation, imlawful, 226, 116 
REVISION 

by Appellate Court of its own accord, 903 
High Court on rejiort, 964 
powers of High Court, 964, 966 

inferior Appellate Court, 063 
enhancing punishment, 9t>4, 965 
is iu discretion of Court, 965 

no ouo can apply for as of right, 965, 969 
matciiais for consideration, ib. 
exercised at any stage, 966 
application should be to first court capable of, ib 
how sentence of acquittal dealt with, 967 
ordering or quashing committal, 968 
grounds on which courts may act, 969 
in dealing with verdict, 971 

REWARD 

taking for recovery of stolon property, 216, 107 
See Restitution. 
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RIGHT 

acts done under belief of, when not an offence— 
unlawful assembly, 483 
theft, extortion, robbery, G71, C85, G91 
mischief, 729 
trespass, 733 

no excuse for unlawful assembly, 483 
RIOTING 

1. when unlawful assembly is guilty of, 146, 71 

force or violence must be for common object, 489 
crime committed in course of, separately punishable, 490 

2. punishment for, 147, 71 

when armed with deadly weapons, 148, 71 

each person in a riot, guilty of offence committed by any other, 
148, 71 

assaulting, etc., public officer suppressing riot, 152, 72 

provoking a, 153, 72 

not giving the ]X)lice notice of, 154, 72 

person on whose behalf it takes place, his liability, 155, 73 | 

liability of his agent or manager, 156, 73 
hiring persons to take part in, 150, 71 
bf-ing hired to take part in, 158, 74 
harbouring such persons, 157, 74 

See Affray, Tcrbclent. Uxlawfcl Assembly. 

RIOTOUS ASSEMIILIES 

right of summary suppression of, 303 
under Criminal Proc(?dure Code, 308 
when firing upon is justifiable, 305 
similar rules in case of rebellion, 310 

ROBBERY 

]. when ft or extorfion becomes, 390, 178, 689 
who . a ixjrson is said to be present, ib. 
difference between each form of, G89 
what violence or threat sufficient, ib. 

must be for specified purpose, G90 
momentary possession necessary, ib. 
negatived by claim of right, 601 

2. punishment for committing, 392, 179 
attempt to commit, 893, 179 
causing hurt in act of, 394, 179 

using deoilly weapon, or attempting to cause death or grievous hurt» 
397, 180 

being armed with deadly weapon, 398, ISO 
belonging to gang of habitual robbers, 401, 181 

3. when it becomes dacoity, 391, 179 

See Daooity. 


•sanction for PROSECUTION 

1, for certivin oficnces against the State, 888, 889 
acts in suppression of unlawful absemhlics, 888 

contempt of authority of puldio se rvant, 
certain offences agaiusi public justice, tb. 
ftugery, ih, 

cliargcs against judges .and public servants, 889 

2. is a condition precedent, 890 
nature and oiyect of, 891 
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SANCTION FOR PROSECUTION—cojif/wi/ec?. 
only where proceeding was in court, S'Jl 
in regard to parties or public servants, 802 

3. what courts may grant, ih. 

order of subordination, 893 
necessity for inquiry, ib. 

where case was compromised, SOI 
right to go beyond record, ib. 

4. form of, 895 

does not lapse by death of petitioner, ih. 
no limitation for application, ib. 
duration of, and appeal in respect to, 89C 

5. in case of judges and public sers unts, 897 

who may grant, 808 
limitation on must be followed, ib. 

screening an offender 

giving false information for purpose of, 201 101 
accepting consideration for, 213, lOG 
offering consideration for, 214, 107 

there must have been an offence, 450, 52G 

qiunre whether person screened must have been the offender? 450 
not puniahable where offence might have been compounded, 
214, Exoep., 107 
See Compounding. 

SECRETING 

documents with fraudulent intent, 477, 20G 
SECTION 

what the word denotes, 50, 14 
SECURITY 

to keep the peace, power to require, 948 
person must have been convicted, 949 
only original court can <leirihiul, ib. 
no appeal against committal to prison, 950 

s]::ductk)N 

abducting or kidnapping a woman with a view to, 366. IGO 
coucefdiug })f'rson so abducted, 368, 170 

SELF-RRESERVATION 
bow far a»t excu.-^c, 3G4 
See Rhivati: Dkfunoe. 


SERVANT 

of Queen, who commiis offence in Foreign State, 4, 2 
moaning of tlio term, 14, M 
pciSHt’seion of, is possessioji of the master, when, 27, 9 
theft by, of master'.^ propcity, 381, 175 
criminal breach of trust by, 408,185 
who is a servant, 699 

when oxemed in re.'jj)cet of offence^ under Merchandise Marks Act, 215 
Sec Rtnuc Servant. Master. 

SERVICE 

1 r. ach of contract of, during voyage or journey, 490,21i: 
immatf ri.il witii whom contract \ViV6 made, 430. ib. 
to ath nd i.n, . tc., helpless pera'in?, 491, 217 
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SERVICE— continued. 

dots not include servants hired by the month, 218 

whether chargee negatived by hon'd fide belief of right to quit service, 218 
contract in writing to serve at a distant place to which sers'ant is or is to 
be conveyed at master’s expense, 492, 217 
meaning of artificer, workman, or lHlx)urer, 218 
whether renewed ofl’enco is punishable, ib. 

SLAVERY 

kidnapping or abducting to subject any one to, 367, IGD 
buying or disposing of any one as a slave, 370, 170 
habitually dealing in slaves, 371, 170 
in what the offence consists, 647 
operation of Act V. of 1843. .648 

jurisdiction over offences under Slave Trade Act, 263, 648 


SLIC4HT HARM 

act causing, not an offence, 95, 4’J 

SOLDIER 

is subject to general law in civil matters, 305 

not protected by orders which are plainly illegal, 307 

otherwise where reasonably supposed to be lawful, 308 
wearing dre«a of, when not being a, 140, 60 

SOLEMN AFFIRMATION 

subaiituted by law for an oath is included in the term “ oath,” 51, 14 

SOLITARY CONFINEMENT, 73, 74, 3n 
See I-MpmsoxMENT. 



SOVEREIGN 

cf the United Kingdom denoted in the Code by the w'ord “ Queen,” 13, 4 

SPECIAL LAW 

meaning of the term, 41, 13 

offence extended to breach of, in certain cases. 40, 13 

no “spv’ciul” is re|H?.akd or udbeted by the IV-nal Code, 5, 3 

breadi of, may bo also an offence under Code 3 

appeal against sentences under, 3 

abotliiig bi’t acli of, punishable under Code, 57 

STAT^IP 

offences as to, 265-263, 126-128 
STATE OFFENCES 

may bo coiumitlcd by residinit ft)roigner, 458 
thongli of a hostile nation, 459 
or by unauthorized irvwider, (Ik 
not I'y regular belligerent, (h. 
or by British subject in foreign servii-c. 46;) 
ho^Y allogianco may bt' oast off, 461 
what arc, 121-130, 63-66 

Waging Wah. Co>*-.riiiACY. 

statute 

acts authorized by, 558, 568 

STOI^RN I'HOrEliTl' 

taking or offeriuj.: reward for return of, 215, 1(‘7 

di fliiition of the term, 410, 185 

didK ncstly receiving, 411, 412, I S3, l^j 
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STOLEN PROPERTY^co/i</nz4€fZ. 
habitually dealing in, 413, 18G 
aaeisting in concealing, or clispo^ng of, 414, 18G 
may be restored to the owner, 945 
repayment may be made to innocent purchaser of, 947 
See Receiving Stolen Property. 


SUICIDE 

taking part in, of adult, 300, Excep. 5, 148, 435 

of person under age or incapable of giving consent, is murder, ib. 
abetting of, by child or person incapable of consent, 305, 150, 435 
by any person, 306, 150, 435 
attempting to commit, 309, 151, 625 

TAKING AWAY 

1. a married woman, 498, 220 
elements of the offence, 804 

her consent or iuciteraent immaterial, ib. 

also where charge is of enticing, 803 
accused must take part in it, ib. 

allowing her to remain is not, ib. 
concealing and detaining, ib. 

2. must be from husbiind or some one in charge for him, 806 

absence of husband immaterial, ib. 
house need not be Ids, ib. 

husband, or person in charge for him, must complain, 807 
what is a complaint, ib. 
prosecution not ended by bis death, ib. 

See Kidnapitng. Abdlction. 

TENANT 

liability of, for nuisance on land. 573 
THEFT 

1. when a person is said to commit, 378, 172 

what is movable proi>crty, 22, 8 

when things attached to (tirth become, 378, Exp, 1, 2, 173, 663 
value immaterial, 667 

2. thing must be the subject of property, ib. 

and in actual i)OSses8ioD, 668 

when animals, etc., are possessed, ib. 
property lost or mialaid, ib. 
entrusted to another, 669 
person from whom taken need not be owner, 670 

3. meaning of dishonest intention, 24, 9, 670, 675 

acts done under claim of right, 671 
right must justify act, ib. 
personal bcmdlt unnecessary, 672 
or improper motive, 67i» . 
whether tcmjwrary detention sutKcient, ib. 

4. must be without consent, 676 

what amounts fo consent, 378, Exp. 5, 173 
offering facilitiito detect crime, 676 
consent obtained by fraud, ib. 
unconccidcd iaking, 677 
it. what is a moving, 378, Exp. 2-4, 173, 678 

6. wh(‘ther husband and wife cun commit from each other, 078-681 

7, ovidonco of, from actual p^j-sscss on. 682, 681 

wl.i re ])o?6es‘^iori i^? recent. 683 
inufit be exclusive, ib. 
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rilEFT — continued. 

identiticatiou of jiroperfcy, 0S3 

wliere species only is the same, 6S3, GSl 
or actual loss not proved, GS4 
8 . by clerk or servimt, 381, 175 

when property is in possession of muster, G81 
who is a servant, G99 

Service need not be exclusive, 701 
employed as clerk or serviint, tb. 

0 . in a building, tent, etc., 380, 175 

after making prci)uration to cause death, otc., 382, 175 
when it is robbeiy, 390, 178 

belonging to gang of persons associated for, 401, 181 

threats 

acts done under, when no offence, 94, and Exp., 48 
of injury to public servant, 189, 05 

to restrain any person from applying to public servant for protection, 
190, 96 

See Co.MruLsioN. Extortion, Intimidation. 

THUG 

who comes under ihe denomination, 310, 151 
purii.shraeut for being under a, 311, 152 

TITLE 

l>ond fide claim of— 

See Right. 

TRADE 

puVdic servant unlawfully engaging in, 168, 80 
who are forbidilen to, 80 
dei-cription, mark, or name - 
See ^Ierciiandise Marks. 

TRANSPORTATION 

Bcntenco r.f, may be commuted, or susponded, t>r romittetl, 55, 15 
may be awarded in place of seven years’ imprisonment, 69,16 
several sentences cannot bo joined to make up seven years, 17 
limit of transportation in lieu of imprisonment, ib. 
e mnot bo awarded in default of fine, ih. 

nor by magistrate who cannot imprison f«'r seven years, il). 
cannot be inflicted on European nr American, 66, 16 
prisoners sentenced to, how «lealt with until tiiuisported, 68, 16 
place of, and mode of removal, how speciflod, 16 
unlawful return from, 226, 116 

convict must have reacljcd penal settlement, 116 

'IRESPASS 

1. what Constitutes criminal. 441, 191, 447,196 
unlawful entry or r« maiuing, 732 
offence varies according to intention, 733 
evidence uf each, ib. 
acts done under claim of right, ib. 
meaning of “ intimidate,” “insnit,” “unn^'*,” 734 
what is an offence, 735 
*2. what possession is snlflcienl, ib. 

burial-grf*uiid, or footpaili. 786, 737 
obtained by trespaeser, 737, 739 
retaken by owner, 738, 740 
See HucsB-a ur.PASs. 

3 u 
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TRUST , 

See Breach of Trust. 

TURBULENT ASSEMBLY 

meiulxir of, who refuses to disperse after lawful comuiaud, punishable 
151, 72 

if assembly already unlawful. 151, Exp., 72 I 

what meeting likely to disturb peace, 491 

disturbance must arise from its own acts, ih. 
how notice to disperse given, 490 
how enforced, ib. 


UNLAWFUL ASSEMBLY 

1. whnt constitutes an, 141. 69, 480 
intention, not result, is the test of. 480 
originally lawful may become an, 141, Exp., 70 
how any one becomes a meniber of an, 142, 70, 480 

2 . common object of, must be alleged and proved, 481 

evidence admissible, ib. 

3. overawing Legislature, etc., 141, cl. 1, 69 

when public meetings are illegal, 481 

4. resi-jting the law,. 141, cl. 2, 69, 4S2 

wliim j)erson aggrieved may, 482 
rii;ht of others ‘o assist jiim, ib. 

5. committing mischief or other offence, 141, cl. 3, 69 

not where act done under belief of right, 483 

6 . violently enforeing right, 141, cl. 4, 70 

existence of right immaterial, 483 
what degree of force necessary, 485 
case of tenant holding over, ib. 
wliother resistance to aggression is unlawful, 4SG 

7. cxereiao of unlawful compulaion, 141, cl, 5, 70 

w'Imt Conduct amounts to, 488 
See Riotixg, Turbulent Assembly. 


UNNATURAL OFFENCES 

nature of and punihbraenL 377. 172 
evidence of, must he speeifie, 172 
threats of cliarging with, 686 


V vLUABLE SECT^RITY 

what the term denotes. 89, 10 

procuring the making, alteration, or destruction of, by cheating. 420,188 
See Foruery. 

VESSEL 

what tlio term denotes, 48, H 

SfC ]\Ir5tiin:F, 2. Negligence, 3. 


VOLlNTAh’lLY 

lucuniug of tlie N\('rd, 39,13, 420, 584 


V\LAGiN(* WAR 

i. aguintit'tho Lhicen, 121, 63 

Uu '.uiiig of the term, 40i 
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AGING WAR— conliuued. 

whether identical v. ith levying war under Treason Act, 4G.5 
construction of tbnt Act, ib. 

Lord George Gordon's case, 4G5 
Frost's case, 4(jt> 
specific intention necessary, 467 

2. treasonable conspiracy, 121A, GIl 

See Conspiracy. 

3. preparint^ for, 122, 64 

facilitating, by concealing design for, 123, 64 
against allied Asiatic States. 125, 65 
<‘ominitting depredation on any Iriendly power, 126^65 
receiving property taken by war or depredation, 127, 65 

WATER 

corrupting or defiling public spring or reservoir, 277, 134 


WEIGHT 

false, using a, 264 , 265, 129 

is evidence of fraudulent intent, 129 
being in posse.^sit.n of, with kuow'ledge and intent, etc., 266. 130 
making or selling, with knowledge, etc., 267, 130 


WHIPPING 

is made a punislnnent under Penal Code, 15 
when inflicted in lieu of other puiiishnieut, 25 
when in lieu of or in addition to other punishinent, 26 
wlien in addition to other punishment, ib. 
liability of juvenile offenders to,' 28 
where scveiul convictions on same day, ib. 
meaning of previous conviction, 29 
w hat magistiah-8 may inflict, ib. 

Nvhat pereuns not punisluiblo with, 31 
how inflicted on juvctiile offenders, 30 
oflendcr must bo fit to emlure, ib. 
wlien to bi‘ stop^red, 31 

punishment in lieu of, when incapable of excoution, ib. 
suspension of sei;iteuce of, 30 
ath.inpts arc not punishaide w itli, 863 

WIFE 

See Hl'.sband and Wife. 


WILL 

wliut the U rm denotes, 31, 11 
See Furoery. 

WITHDRAWAL 

of charge by private jiersim. 455 
public prooccuh r, ib. 
eficcl of in each case, ib. 

^VITNESS 

defuumtiou by, in judicial proceeding, 829, 830, S33, 831 
Ste False Evidenck. Refcsal. 

^VOMAN 

meaning of the word, 10, 4 i a •. 

referred to in Peunl Code, though heand its derivatives aro ustv., * 
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WORSHIP 

injurinp^ or iloiiliiig placxis of, witli intent, etc., 295, 141 
religions, disturbing as.soinbly performing, 29B, 142 

. WPvONGFUE CONFINEMENT 
what it is, 339, 340, 100-162 
belief in legality no cxcu.se, 101 
wii' n private person liable for oflaciul act, iO, 
ju.stilieat.ion of, by captain of ship, 380 
pun!siimerit for, in ordinary cases, 342, 162 

where oonflnemeTit is for three or more days, 343, 162 
where for ten or more days, 344, 162 

when confiiiemciit Rnbsequent to is.Rue of writ for liberation, 
345, 162 

where confinement is secret, 346, 163 
where it j.s for purpose'of exbjrtlug, etc., 347, 163 
pnnishraent for, whei'e it is f ir purpose of extorting n confession, etc., 
348, 163 

assault ia attempt wrongfully to confine, 357, 167 ‘ ^ 

WRONGFUL DETENTION 

etfect and meaning of, 23, 8 

WRONGFUL GAIN 

m<‘.aning of the term, 23, 8 ' 

WRONGFUL LOSS 

' '.,'hat the term inOiiiiH, 23, 8 / 

fe Cjieati.s’o. MisoHrEE. 

WRONGFUI. RESTRAINT 
definition of the term, 339, 16() 

■when it . inountH to wrongful confinement, 340, J61 
punishment for, 341, 162 
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